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MR JUSTICE OUSELEY: This application for juditireview is unusual in a number
of ways. The claimant is an Angolan national bioridbecember 1986. He arrived in
the United Kingdom in November 2001 alone, whemnwaes nearly 15. He claimed

asylum and was granted ELR until 13th December 2@@4ough the asylum claim

was refused. His application for further leavedmain on 19th November 2004 was
refused and his appeal to an Immigration Judgedigmsissed on 1st July 2005.

The judge accepted the claimant's evidence @heyparticularly hard time he had had
in Angola, but rejected the claim that return wolidach his Article 3 ECHR rights, or
the Refugee Convention. The judge accepted tlatltimant had built a private life
in the United Kingdom and had no family or suppogtwork in Angola to which he
could return. He concluded, however, in the lightthe decision of the Court of
Appeal inHuang v Secretary of State for the Home Departmen2005] EWCA Civ
105, that return to Angola would not breach hisiddet 8 rights. An application for
reconsideration was rejected by the Senior Immigmatudge in July 2005. No further
application to the High Court was made.

On 8th November 2005 the claimant wrote a ldttethe Secretary of State for the
Home Department, the reply to which, dated 30thda2006, is the subject of this
judicial review. The solicitors' letter of 8th Newmber 2005 described how well the
claimant was doing at university, the assistancehvhe gave to others in language
and sport, the family life, which it is said he hdelveloped with a family in the United
Kingdom who had accepted him into their number, @ndeveloped the argument
about the private and family life which he now eigd.

Towards the conclusion of the letter it said:

"We therefore ask that, in the light of the abower client's case is
reconsidered particularly given that matters hawaved on from the
position which was previously before yourselves #mel Tribunal: our
client having now started his degree course."

After commenting on two points in the refusal lettéhich had led to the appeal, the
solicitor said:

"In light of the above, we submit that our client@se is one which is
truly exceptional on its facts, as envisagedRaygar andHuang, and as
such ask that you exercise your discretion to graot client

Discretionary Leave to Remain in the United Kingdbom

The Secretary of State's reply of 30th March&2€8id that that letter had been treated
as making a fresh claim. It rejected the freshntlbecause there was limited new

material compared to what had been before the Imatigp Judge, and that it created

no realistic prospects that an Immigration Judgddctoeach a different decision. That

letter was written before the decisionHimang in the House of Lords. The Secretary
of State was not prepared to reverse a recentideas$ his, endorsed as he saw it, by
the Immigration Judge and the Senior Immigratiothgéu
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The letter also said:

"11. We can find no basis for granting your clidigcretionary leave
or humanitarian protection in the manner contenapldty the
Asylum Policy Instructions (API) pertaining to tleos
schemes.

12. As we have decided not to reverse the decisionhe earlier
claim and have determined that your submissionsnoio
amount to a fresh claim, your client has no furthght of
appeal.

13. The asylum and human rights claims have beeonsidered on
all the evidence available, including the further
representations, but we are not prepared to revetse
decision of 29 April 2005, upheld by the indeperiden
adjudicator on 30 June 2005 and itself tacitly esedd by the
AIT on 22 July 2005."

Removal was threatened.

The claimant was detained with a view to remowaid these judicial review
proceedings were begun with some urgency on 19til 2p06 challenging that letter.
The grounds of challenge were that the decision peaserse. It was said that the
Secretary of State had misunderstood the scopbheoCburt of Appeal's decision in
Huang. The Secretary of State's approach to Articlea® wcompatible with ECHR
jurisprudence. Among the submissions made in tbergls was this: thatuang in
the Court of Appeal had not intended to elevateépxionality” to a separate test, and
to use it as such was not compatible with Conventiosprudence. What the Court of
Appeal had said at paragraph 59Hnang, commenting on what Lord Bingham had
said inR (Razgar) v Home Secretan|2004] UKHL 27, was:

"The true position in our judgment is that the HRAd s.65(1) [of the
Immigration and Asylum Act 1999] require the adpator to allow an
appeal against removal or deportation brought drclar8 grounds if, but
only if, he concludes that the case is so excegtion its particular facts
that the imperative of proportionality demands amtcome in the
appellant's favour notwithstanding that he cannatceed under the
Rules.”

It is convenient at this stage to note what themigration Judge and Senior
Immigration Judge said, because this was repeatethé Secretary of State in his
decision letter of 30th March 2006. The Immigratitudge, after considering whether
a private life had been established and conclutfiagit had been, said this:

"The important question is whether it would be mmtienate for him to

be removed and | consider that in all of the cirstance[s] it would be
proportionate. | am very much guided in the reaasge of 'Huang' [in
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the Court of Appeal] wherein the clear principlesvg®t out that an appeal
should only be allowed under Article 8 if the c@&séso exceptional on its
facts that the imperative of proportionality demarah outcome in the
Appellant's favour notwithstanding that he cannotcged under the
Rules." To be successful an appeal would havédw s case as being
'truly exceptional'. The Appellant has done exicetly well within the
last 3% years but his case just cannot be considasebeing in the
category of 'truly exceptional'."

The senior Immigration Judge said this:

"The grounds of application are not arguable. &hsmothing remotely
sufficient to satisfy the 'exceptionality’ test smit by the Judge and
derived from Huang [2005] EWCA Civ 105.

The Judge considered the material about his prilfgen the United
Kingdom... He found as a fact that this was nategxional. He applied
the correct test. There is no material error of'la

Permission was refused on paper by Sir Michaetisbn, who said that although the
decision could be viewed as harsh, it was not dolguhat the representations satisfied
the requirement of paragraph 353 of the ImmigraRoes for a fresh claim. It is plain
he thought that that is what he was dealing withermission was granted on oral
renewal on 8th September 2006 by Hodge J. Itddemntnearly 2 years for the case to
be brought on. It was thought to have finishedthH®ySecretary of State, and where the
fault for that very long delay lies is unclear.

It is perfectly clear from the defendant's et@h argument and submissions that Miss
Olley for the Secretary of State thought, as di&l $ecretary of State and Sir Michael
Harrison, that the case was simply a fresh claise calbeit one of slender prospects.
There are some differences of recollection or védeut what was said to Hodge J, but
he did not grant permission because he thoughthieathen pending appeal Huang

to the House of Lords was a proper basis for deimg Miss Olley thought that he
granted permission because he thought that an laygueational decision had been
taken by the Secretary of State on the fresh clahevertheless, the fact that he had
granted permission did not lead the Secretary ateSio conclude that there was an
arguable case that she had erred over the argyaifila fresh claim and consequently
to grant a right of appeal, as so often and hdipaiie does.

Miss Bond, for the claimant, in her skeletoguanent, and strenuously in her oral
submissions, said that this was not a fresh cla@#secand never had been. She
accepted, even insisted, that there was no basi fieesh claim. She saw very little
prospect that the decision Huang & Kashmiri v Secretary of State for the Home
Department [2007] UKHL 11 could ground such a fresh claimcégse the Court of
Appeal in AG (Eritrea) v Secretary of State for the Home Depement [2007]
EWCA Civ 801 had said that what it had saidHmang was just the same as had been
said inRazgar and inHuang in the House of Lords, and that they were all sghe
same thing in slightly different ways: there wasexaeptionality test.

SMITH BERNAL WORDWAVE
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The House of Lords ikluang had said that if the decision amounted to a bredch
Article 8, the refusal of leave to remain woulduydawful:

"It is not necessary that the appellate immigratearthority, directing
itself along the lines indicated in this opinionged ask in addition
whether the case meets a test of exceptionalithe Juggestion that it
should is based on an observation of Lord BinghaRazgar above, para
20. He was there expressing an expectation, shatkdhe Immigration
Appeal Tribunal, that the number of claimants nmtered by the Rules
and supplementary directions but entitled to sudceeder article 8
would be a very small minority. That is still legpectation. But he was
not purporting to lay down a legal test."

In any event, Miss Bond did not put her casé¢henbasis that there was a difference
between what the House of Lords had said and wieaCburt of Appeal had said in
those cases. Miss Olley, putting it differentlgreed that she had no case upon which
she could assert a fresh claim, and said therenwasror in the Secretary of State's
decision as to a fresh claim either. It was ahfréddaim or nothing.

Very shortly before the hearing of the applaafor judicial review, a new letter dated
19th June 2008 was produced by the Secretary t¢ Btarder to show that the earlier
decision of March 2006 was maintained, despiteldpse of 2 years, and taking into
account the decision of the House of Lordsluiang. That letter treateHluang in the
House of Lords in the way the Court of Appeal haated it inAG (Eritrea) , it did not
change the law and referred to the expectationahgtdifference in the expression of
the tests would be unlikely to lead to differentidens in practice. It was not said that
that letter itself contained any further error afvl in relation to a fresh claim or
otherwise.

Miss Bond also said that it was not her cas¢ the refusal of discretionary leave
outside the Immigration Rules was based on anynteigretation of any applicable
policy or instructions.

Miss Bond, putting her cards on the table,ge kier words, explained that the letter of
November 2005, and the consequent judicial reviad leen started in order to avoid
any argument in Strasbourg, where it was intentatithe litigation should go, that the
claimant had failed to exhaust domestic remediegénUnited Kingdom. The real
point of law which she wanted to raise, and whiel thought she had done, was that
the decision of the Court of Appeal Huang, at least to the extent that it contained, or
was being applied as if it contained, an "excepaibyl' test, was incompatible with
European Court of Human Rights jurisprudence asoexged, for example, in
Jakupovic v Austria [2003] EHRR 67. She had not expected permissminet
granted. She accepted that the arguable err@awoinl United Kingdom jurisprudence,
as might have been thought to existHimang in the Court of Appeal, had been
corrected by the decision of the House of Lorddurang after permission was granted.

Miss Bond submits that it was legitimate toksadurther decision from the Secretary
of State and to challenge it by way of judicial iesv without reliance on any fresh
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claim in order to show that domestic remedies heghlexhausted, and to enable her to
pursue a claim in Strasbourg on the grounds thatedrKingdom courts could not
provide a remedy, and the Secretary of State, plyam their decisions, erred in
Convention law.

That may be so, but once permission had unéeglgdeen granted, that ceased to be
the position. Onceluang had been decided in the House of Lords, everclagsl that

be the position. It is regrettable that the Noven2005 letter to the Secretary of State
and the grounds for judicial review, or subsequemntespondence, in view of the haste
with which the grounds were drafted, do not malke #im as clear as Miss Bond did in
oral submissions. An application for permissiomafiply for judicial review in such
circumstances was at least unusual, let alone @ssitl application. It is regrettable
that that Convention point was in reality only aspect of the grounds, and none too
clearly put either.

The case, as now argued, proceeds on a vdeyetit basis from that upon which it
began. Once permission was granted, the claimast actively seeking a domestic
remedy as a consequence of that grant, whereaselmfomission was granted, she was
implicitly asserting that there was no domestic eédyn  Nonetheless, Miss Bond
submits that, although permission was initially gluas part of these proceedings in
the expectation that it would be refused, now 8ia is actively seeking a domestic
remedy, the March 2006 decision should be quashedhe basis that it was
disproportionate under Article 8, and that it is fois court to decide for itself, as in
effect a further primary decision-maker, whethext twas so. She submitted that it was
for this court to apply the tests as set out byHbese of Lords ifrHuang to the facts,

at least as they existed as of March 2006. Thasida was reviewable because it was
not an appealable immigration decision.

The fact that her submissions involved theréisgethat the Secretary of State erred in
law in applying a decision of the AIT which had gad through the appeal process to
its final conclusion, and that the facts and lawwdmch it was based had not changed,
did not preclude success. She said that the lal\nbichanged because of the way in
which the Court of Appeal iG (Eritrea) dealt with the relationship between the
decisions of the Court of Appeal and House of Landduang. The Secretary of State
had erred in law in his approach to Article 8, etteough he was applying the decision
of the AIT, because, though unchallengeable dyedtl was flawed and could be
challenged through the indirect process which stteihcepted.

In my judgment, there may be circumstanceshich judicial review proceedings may
properly be commenced in order to ensure that doonesnedies are exhausted before
venturing to Strasbourg, or to see if, without g@ticey the merits of the points raised,
the Secretary of State might grant some form ofrdeto remain to avoid such
proceedings. | would expect any such process teertantirely clear that that is what
the purpose of the proceedings was. Once permi$sid been granted here, however,
contrary to expectation, the whole basis of hee @mnged. The game plan had been
destroyed. The case had become a victim of itssawgess.

SMITH BERNAL WORDWAVE
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It was necessary now to argue that the domestieedy, which it had been fondly
expected could not exist, should be granted. Qheeim of the litigation had been
changed by the uncovenanted blessing of a grapeohission, the claimant should
have reconsidered his position in my view. Thisiaus state of affairs suggests that
the position was not explained as fully to Hodges &gircumstances required.

Once the claim seeks a remedy from the domestids, rather than confirmation that
no such remedy exists, it becomes necessary ocigudeview to show unlawfulness

of a nature such that the domestic courts can grastedy. In my judgment it is quite
impossible to argue that the Secretary of State wdiawfully in applying the law as it

stands. It was not contended that he had failetbteo. The contention was intended
to be that he should not have done so, but it wig the European Court of Human

Rights which could put right what he had done wrong

Judicial review cannot be expected to be gdaotethe basis that the Court of Appeal's
binding decisions, properly applied, are wrong. tTlgathe point where a trip to
Strasbourg is called for. | do not exclude thesfimbty that some procedure involving
judicial review might explicitly be adopted to setekchallenge a decision of the Court
of Appeal in the House of Lords, but that is noistbase, and it would require
transparency at least were it to be sought.

It is impossible, in my judgment, to argue asadernative that the Secretary of State
erred in relying on and applying to admittedly uaiched facts the decision of the AIT

in respect of which appeal rights had been exhdu$teere had been no application for
further reconsideration to the High Court, whiclesithave the ability to refer a case of
importance to the Court of Appeal for decision. ithier contention is arguable in the

absence, in my judgment, of a fresh claim, or smtber and independent error in the

Secretary of State's decision.

Were the High Court to hold the Secretary at&$ decision here unlawful, it would be
necessary for this court to reach a view on thefubgss of decisions on issues
disposed of through the completion of the appeatgss. In effect, such an approach
would provide a judicial review alternative or aiuh to the statutory review or
reconsideration process. That could only happe¢hammost exceptional case, and even
more so where the option of a High Court reconsitien has not been pursued, with
the opportunity of a matter being sent onward$ieQGourt of Appeal. In reality, once
permission was granted, paradoxically, this casmarmne impossible and untenable. It
became a domestic court challenge to a decisionhaiid been arrived at through the
conclusion of the statutory appeal structure, alomestic court challenge to binding
authority, and it should have been ended. Accedmdhis claim would, in my
judgment, set the statutory appeal system almasawaght, or it would turn High Court
Judges into appellate judges on courts ranked ahove

No basis for judicial review exists, even oa thore intense scrutiny as envisaged for
proportionality decisions in judicial review, assdissed in paragraph 13 ldftiang.
Had | acceded to the claimant's submissions, &splain | do not intend to, | would
have had to hold that the Secretary of State'ssiecivas unlawful, either because he
had applied a decision of the AIT not challengedhier and not said to be wrong by
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reference to superior court authority or by refeeerto any changed facts, or
alternatively because that now unchallengeablestetiitself was unlawful, again

without any change in law or fact. Either approaduld run counter to the statutory
appeal process and its limits, and would turn ¢oigrt into a review body for the AIT

outside that appellate structure on no better kasis that it might disagree with the
assessment of proportionality. It would also m#sat the time for any such time to
challenge to be made could run again, and indeath @gd again, simply by writing to

the Secretary of State asking for discretionarywdea A lawful decision had been

reached and, on Miss Bond's arguments, nothinghadged. If it is sought to take the
matter further, absent any fresh claim, the remisdin Strasbourg, as was always
envisaged.

In written arguments received shortly befordgment was to be read out, Miss Bond
repeated and elaborated some points that she hde amally in argument. She said
that the point she was making in relation to disonary leave was this: the Asylum
Policy Instructions and Immigration Directorate thastions dealing with the grant of
discretionary leave outside the Immigration Rubzsd that leave to remain was to be
granted if, after full consideration of Article &moval was inappropriate, and thus an
application for discretionary leave outside thed?ubn the basis of Article 8 required
the Secretary of State to reach his own decisidn¢clwwould be subject to judicial
review if it was disproportionate. That, in my gment, is misguided. The
Instructions are first dealing with the first original claim. If they go beyond that,
they do so to deal with what are fresh claims. yTthe not deal, or purport to deal, with
the position where there has been a claim, a refasappeal, the decision upheld, and
the Secretary of State's next decision on ArticlegiBes effect to that earlier
unsuccessfully appealed decision without any bfmsisa fresh claim. Discretionary
leave applications do not enable the statutory apged fresh claim structure to be
undermined.

In any event, if a human rights case has beasidered through the appellate system
and rejected, there is no possible reason to cdaclabsent a fresh claim, that there
would be any breach of Article 8 in a subsequemtré&ary of State's decision relying
on that earlier appellate decision. | add alsa thaeject Miss Bond's written
submission that paragraph 13 ldbiang in the House of Lords should be read as
requiring a court, on judicial review, simply to bstitute its own decision on
proportionality for that of the Secretary of Stat€his is a court reviewing a decision
for unlawfulness and not hearing an appeal. Htmait to distinguishEx parte
Smith, and the reliance placed on it by the House ofdkdn paragraph 13 for that
distinction, is misguided. The fact th&mith dealt with a review of policy and this
deals with a review of an individual decision ielevant. What matters is that both are
review decisions. The fact that a human rightsass raised does not turn this court
into a primary decision-maker; it affects the irgiéy of review.

Accordingly, for those reasons | dismiss thpliation. But | wish to say a few

further words, having declined to reach a decismm the substantive merits of
proportionality for the reasons which | have given.

SMITH BERNAL WORDWAVE
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| note that Miss Bond does not seek now totkay a fresh claim could exist on the
basis that the decision of the House of Lordslirang changed the law, in the light of
what the Court of Appeal said &G (Eritrea). Put that way, she is right, but she does
not seek to say either that the law, as understoddapplied by the Immigration Judge

and Senior Immigration Judge here, in common witters, had changed as a result
of Huang in the House of Lords.

Miss Olley accepted in principle that a chamgthe way that the law was understood
or applied could found a fresh claim. In my judgmet is plain that the Immigration
Judge and Senior Immigration Judge, from the etgratiich | have quoted, applied a
test of exceptionality in reaching their conclusian proportionality. It is plain that
that involved a misunderstanding of what the Cofidppeal said irHuang and what
the House of Lords said iRazgar, as they were explained by the House of Lords in
Huang. It is also plain that many, many Immigration Jesl reached decisions on that
basis, and not only Immigration Judges and Semmnigration Judges. They thought
that they were applying loyally exactly what therd®of Lord Bingham and iRazgar
and the Court of Appeal irluang and other decisions meant and were intended to
convey. Paragraph 14 &G (Eritrea) refers to the fact that there were many such
cases.

Although the application of an "exceptionalitygst may very well not mean that a

decision would or could be different with the apption of the appropriate test, that is

not necessarily so for all cases. It depends tippmacts and circumstances. | consider
that the basis for a fresh claim could exist hexealise of the change in understanding
of what the Court of Appeal iHuang meant in the light of what the House of lords in
Huang said.

It is clear that the "exceptionality" test wagsplied here. It is the only matter that the
Immigration Judge and Senior Immigration Judgerreteto. The facts, as found by
the Immigration Judge in 2006, may not be so cbesiras to mean that, with a different
test applied to the same facts, the result woudditably be the same. Sir Michael
Harrison thought it could be a "harsh" decision,iolthsuggests it could have been
borderline. Miss Bond's riposte thaevaseelan v Secretary of State for the Home
Department [2002] UKIAT 00702 ([2003] Imm AR 1) would genelaimean that the
claimant could not go behind the Immigration Jusige\dings of fact is true but
irrelevant. The facts found were all favourablghe claimant, although quite shortly
found, both in respect of his life in Angola and Hater life in the United Kingdom.

A fresh claim would also inevitably take intocaunt the passage of time since 2006.
Two years are more significant for a young man Ilsaree nearly 15 and now 21, than
for certain other ages. A fresh claim would alaket account that over those 2 years
there had been a development and strengtheningvette life here, depending on the
evidence and what had been done by the claimathiainperiod. No one knows what
the outcome of any fresh claim would be, but therm my judgment a basis in what
the Immigration Judge and Senior Immigration Judgel, and in the light of the
changed understanding which the decision of theseamf Lords inHuang brought,
together with the passage of time, which meansttfatis a course that the claimant
will have to consider pursuing.
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| take time to emphasise that because, givanthie basis of these proceedings in the
first place was to confront and challenge the "pkoaality” test as incompatible with
Convention jurisprudence, and given that that wtdeding has now changed, the
effect of that change on the assessment of prapatity here, should be tested, if it is
to be tested at all, through a fresh claim. Ingdéeany judgment it should have been
tested through a fresh claim rather than pursungdase. That is, after all, the very
issue which actually underlies the inception ofsth@roceedings, namely a desire to
challenge the "exceptionality" test as it was thdu be inHuang in the Court of
Appeal and its application here. If it cannot newmeceed as a fresh claim, it could not
have succeeded in Strasbourg. That test has nowe doit these proceedings
nonetheless have remained on foot without the ibsueg tested in the way it could
have been.

The Secretary of State's letter of 19th Jur@8 2fitempts to scotch the possible fresh
claim argument before it is raised, but it is, iry pdgment, unsuccessful in that
respect. It points out that, according to the CadrAppeal inAG (Eritrea), the
decision of the House of Lords Huang did not alter the law, as properly understood
in Huang in the Court of Appeal. But the crucial questismot whether the law did or
did not change in the Court of Appeal's view; thec@l question is whether the law, as
understood and applied, or as misunderstood arapplied, by the Immigration Judge
and Senior Immigration Judge, changed. Did thecefdf the decision mean that what
they thought was the law they were applying becaméonger the law? Plainly for
many Immigration Judges, that misunderstanding avksy factor in many decisions.
In my judgment, it was in this case as well.

The letter of 19th June 2006 does not addhedsidsue. Miss Bond, again in written
submissions, urges that a fresh claim would inbiytéail because obDevaseelan | do
not see that it would for the reasons which | hgiven, but if so, so be it. It is difficult
to see, in that case, that there would have begrbasis for a trip to Strasbourg. The
case is either lawfully decided as it is, if Miserfl is right, or she will have to take
whatever chances she thinks she has in Strasbdéumgthose reasons, this application
is dismissed.

MISS OLLEY: My Lord, | have an application ftine defendant's costs. | would

actually like to take the slightly usual courseasking for time to take instructions

about who should pay them, in view of the way thatcase unfolded, and the way that
it changed. | do not, in any event, have a coreptgirecise figure of the costs, but |

would respectfully suggest that maybe that candme dn writing.

MR JUSTICE OUSELEY: | am not going to dealtwtiis --
MISS OLLEY: No, my Lord.

MR JUSTICE OUSELEY: -- satellite litigation that way. It is a matter that, if you
wished to pursue, | would deal with. | would death an ordinary application for
costs. If you wish to make any more elaborate iegipbn relating to that, you will
have to consider doing so afterwards, for which yolll probably need a corrected
transcript.
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MISS OLLEY: I willindeed, my Lord. | am geftl.

MR JUSTICE OUSELEY: | think the ordinary quest of whether costs should be
paid should be dealt with, but the question of Whetanybody else should pay can be
dealt with later.

MISS OLLEY: | am very grateful, my Lord.

MR JUSTICE OUSELEY: You do not have a sche®ule
MISS OLLEY: |do not have a schedule.

MR JUSTICE OUSELEY: Should you not have a dcite?

MISS OLLEY: 1 should, so | have to don my saokh and ashes to that extent. |
apologise that there is not schedule.

MR JUSTICE OUSELEY: Putting on sackcloth asties is not a very good starting
point for looking for a more punitive order, is it?

MISS OLLEY: Well, my Lord, | did not know geitwhether your Lordship would
agree, without the course that proceedings haventakonetheless | do have an
application generally for the costs, certainly up the stage of permission being
granted. | am aware that the claimant is legathg@ at this point. | am not quite sure
when that started. Nonetheless, | make an applicain any event. Whether we are
able to enforce it is another matter. So may ltask the claimant pay our reasonable
costs, to be assessed if not agreed?

MR JUSTICE OUSELEY: Miss Bond?

MISS BOND: The claimant is legally aided, ag learned friend says, and has been
sort of since the inception of the proceedingdataly since the permission hearing.

MR JUSTICE OUSELEY: Since the permission heg?i What about before the
permission hearing?

MISS BOND: Oh, they have backdated it, apphyeto 14th April 2006. Eventually
they backdated it.

MR JUSTICE OUSELEY: So you have been legaligd throughout?
MISS BOND: Yes.

MR JUSTICE OUSELEY: Well, I will make the uswader, unless you want to make
submissions on that. | will make the usual orthet there be an order for the payment
of the Secretary of State's costs of the proceediygthe claimant, subject to detailed
assessment, and not to be enforced without leatleeatourt, without prejudice to any
further applications which the defendant may wighmake in respect of the period
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after the grant of permission and the decisioRluang. So it would be effectively the
costs of the hearing.

MISS BOND: On what basis is that applicatiorbe dealt with? Is it to be restored
before your Lordship?

MR JUSTICE OUSELEY: 1 will hear oral argumemnt it.

MISS BOND: On a later date?

MR JUSTICE OUSELEY: Well, not today. Unleke parties agree that they want to
do it in writing, so be it, but that will not be gsible if the application is made on the
basis of wasted costs.

MISS OLLEY: My Lord, | am grateful.

MR JUSTICE OUSELEY: Thank you.

MISS BOND: My Lord, in any event, we would dek an expedited transcript, if one
could be obtained.

MR JUSTICE OUSELEY: Yes, | agree there shdndd Thank you very much.

MISS BOND: | do not want to trespass too miactger on the court's time, but given
that we obviously need to consider the expeditedseript and what our next steps, if
any, should be, I am going to formally request tyat grant leave to appeal to the
Court of Appeal against your judgment.

MR JUSTICE OUSELEY: Yes. |refuse leave.
MISS BOND: | am grateful.

MR JUSTICE OUSELEY: There will be an order for expedited transcript. Thank
you very much.
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