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Judgment
Mr Justice Wyn Williams :

1. The Claimant is a Sri Lankan Tamil. He arrivedhe tUnited Kingdom on 9 July 1998
and probably claimed asylum on that day. On 11 @Bat@001 the claim was refused on
procedural grounds. The merits were not considered.

2. The Claimant immediately appealed against thatst@tias was his right. His appeal
was dismissed by an adjudicator in a determingtr@mulgated on 14 April 2003. The
Claimant did not seek permission to appeal to tiilgration Appeal Tribunal.

3. On 5 October 2005 the Claimant submitted an appdicdor permission to work in the
United Kingdom. The application was refused on 28&mber 2005.

4. By letter dated 3 January 2006 the Claimant’s goliacnade what he described as an
application under paragraph 353 of the ImmigratRwes (HC395, as amended by
HC1112). The application, in summary, was saiddedobsed upon a drastic change in
the security/political situation in Sri Lanka. Tk#aimant claimed that his removal to
Sri Lanka would be in breach of Articles 2, 3 an@f5the European Convention on
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10.

11.

12.

Human Rights and that he had a well founded fegeodecution at the hands of the Sri
Lankan authorities should he be returned.

During the early months of 2006 the Claimant waslilagrty within the United
Kingdom. However, on 17 July 2006 the Claimant wassted in respect of an alleged
sexual offence committed against a minor. He was ttemanded in custody. In due
course the Claimant was convicted of that offema sentenced to a term of 26 weeks’
imprisonment. On 17 October 2006 the Claimant walsased from his custodial
sentence but, on that day, immediately detaine@uimamigration powers. He has been
so detained ever since.

On 29 November 2006 the Defendant set directionghf® Claimant’s removal to Sri
Lanka on 11 December 2006. On both 9 and 10 Deceff#6 the Claimant made
representations to the effect that his removalctivas should be cancelled. On 10
December 2006 the Claimant applied for and obtaamehjunction to restrain removal.

On 11 December 2006 the Claimant commenced theseeguings. Further
representations were made on his behalf on 3 Ja2087. By letter dated 29 January
2007 the Defendant responded to the representatitish had been made by the
Claimant successively on 3 January, 9 Decemberd@ridecember 2006 and 3 January
2007.

On 9 February 2007 the Claimant submitted amendednds for seeking judicial
review. These amended grounds were aimed spebyfataihe letter of 29 January 2007
issued on behalf of the Defendant.

On 14 May 2007, Collins J refused the Claimant pesian to apply for judicial review.
By then the Defendant had filed an AcknowledgemehtService and Summary
Grounds in which the claim was opposed vigoroudlige Claimant renewed his
application for permission. As it happened his agaplon came before me on 22 August
2007. | granted the Claimant permission to apptyjudicial review.

Without rehearsing again my reasoning at that stagg@anted permission because of the
possible impact of a determination of the Asylund ammigration Tribunal (AIT) in
LP(LTTE area-Tamils-Colombo-risk?) Sri Lanka CG [2007] UKAIT 000076. This
case was and still is a country guidance determoimaif the AIT. It was heard over
three days (27 and 28 November 2006 and 12 Ap@iFp@nd the determination of the
AIT was promulgated on 6 August 2007. In the lighLP the Claimant had, yet again,
amended his grounds for judicial review and it waghe basis of the amended grounds
that | granted permission.

On 18 October 2007 the Defendant issued anothésidedetter. Essentially this was a
decision letter which responded to the amendedngi®dor judicial review filed on 14
August 2007.

On 10 June 2008 the AIT issued its determinatioAN&SS (Tamils — Colombo —
risk?) Sri_Lanka CG[2008] UKAIT 00063. As its citation indicates this also a
country guidance case.
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On 17 July 2008 the European Court of Human Riggsised its judgment in the case of
NA v The United Kingdom (unreported). In the light of that judgment theféhelant
issued yet a further decision letter dated 2 Seipéer008.

It is common ground between the parties that tleeidoof these proceedings is the
lawfulness of the decision letters issued by théeB#ant on 18 October 2007 and 2
September 2008. These letters respond to a claide rog the Claimant that he has a
well-founded fear of persecution and that, accaiginhe should be accorded refugee
status and permitted to remain in the United Kingddhe letters also respond to his
claim that his return to Sri Lanka would infringes lnights under Articles 2, 3 and 5 of
the European Convention on Human Rights and, aouagyd should not take place. |
should say, now, however, that in order to undadstdnese two decisions it is also
necessary to consider the decision which the Deigndsued on 29 January 2007.

It is to be observed, of course, that the Clainsassertions that he should be afforded
refugee status and that his removal would infringeeconvention rights had been the
subject of a determination by an adjudicator in208ccordingly, the claims made on 3

January 2006 and thereafter are to be considerdeeinontext of paragraph 353 of the
Immigration Rules. That paragraph provides:-

“When a human rights or asylum claim has been rdfasevithdrawn or treated as
withdrawn under paragraph 333C of these Rules amyg @ppeal relating to that
claim is no longer pending, the decision maker wabnsider any further
submissions and, if rejected, will then determirieetiver they amount to a fresh
claim. The submissions will amount to a fresh clainthey are significantly
different from the material that has previously me®nsidered. The submissions
will only be significantly different if the content

i) had not already been considered; and

i) taken together with the previously considered nialtecreated a realistic
prospect of success notwithstanding its rejection.

This paragraph does not apply to claims made ®ass

In summary, the Claimant submits that although Bredendant rejected his further
submissions, she should have determined that timeyated to a fresh claim. Had she
made that determination it is common ground that @aimant would be entitled to
appeal in this country against the rejection ofsuibmissions. Mr Paramjorthy, counsel
for the Claimant, submits that the Defendant actelwfully in determining that the
Claimant’s submissions did not amount to a frestintl As | have said, the decision
letters which are impugned are those of 18 Oct@bé77 and 2 September 2008.

The correct legal approach to the question whefimther submissions amount to a
fresh claim is not controversial in these procegslinn WM(DRC) v_Secretary of
State for the Home Department{2006] EWCA Civ 1495the Court of Appeal set out
the governing principles. These principles areg¢ddund in the judgment of Buxton LJ
but Jonathan Parker and Moore-Bick LJJ expressiyeagwith his judgment. | quote :-

“6. There was broad agreement as to the Secretd®yaté’s task under rule 353.
He has to consider the new material together withdld and make two judgments.
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First, whether the new material is significantlyffdient from that already
submitted, on the basis of which the asylum claas tailed, that to be judged
under rule 353(1) according to whether the contehthe material has already
been considered. If the material is not “signifitlgndifferent” the Secretary of
State has to go no further. Second, if the matdsasignificantly different the
Secretary of State has to consider whether it, nalagether with the material
previously considered, creates a realistic prospefcsuccess in a further asylum
claim. That second judgement will involve not gatiging the reliability of the new
material, but also judging the outcome of tribur@bceedings based on that
material. To set aside one point that was saideabmatter of some concern, the
Secretary of State, in assessing the reliabilitpef material, can of course have in
mind both how the material relates to other materg@dready found by an
Adjudicator to be reliable, and also have in minghere that is relevantly
probative, any finding as to the honesty or relidpiof the Applicant that was
made by the previous adjudicator. However, he malst bear in mind that the
latter may be of little relevance when, as is alégn both the particular cases
before us, the new material does not emanate fr@applicant himself, and thus
cannot be said to be automatically suspect becawsanes from a tainted source.

7. The rule only imposes a somewhat modest testthleaapplication has to

meet before it becomes a fresh claim. First, thesgjan is whether there is a
realistic prospect of success in an applicationobefan adjudicator, but not more
than that. Second, as Mr Nichol QC pertinently peihout, the adjudicator himself
does not have to achieve certainty, but only takhhat there is a real risk of the
applicant being persecuted on return. Third, angamantly, since asylum is in

issue the consideration of all the decision makéng Secretary of State, the
adjudicator and the court, must be informed byahgious scrutiny of the material
that is axiomatic in decisions that if made incathg may lead to the applicant’s

exposure to persecution...... :

At paragraph 11 of his judgment Buxton LJ considetiee role of the court. He

suggested that the court could interfere with asitet of the decision maker only if it

concluded that the decision in question was unredse or irrational. He said also that
the reviewing court would have to address the Valhg questions:

“11. First, has the Secretary of State asked hintisel€orrect question? The
question is not whether the Secretary of Stateddirttsinks that the new claim is
a good one or should succeed, but whether theee nsalistic prospect of an
adjudicator, applying the rule of anxious scrutirtiainking that the applicant
will be exposed to a real risk of persecution otume: see [para. 7 above]. The
Secretary of State of course can, and no doubt#dgi should, treat his own
view of the merits as a starting-point for that eimg; but it is only a starting-
point in the consideration of the question thatdistinctly different from the
exercise of the Secretary of State making up hrsrauwd. Second, in addressing
that question, both in respect of the evaluatiotheffacts and in respect of the
legal conclusions to be drawn from those facts, tles Secretary of State
satisfied the requirement of anxious scrutiny?hd Court cannot be satisfied
that the answer to both of those questions is endfiirmative it will have to
grant an application for review of the SecretarySoéte’s decision.”
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These governing principles relating to fresh clammgst be applied in this case in the
context ofLP, AN&SS, NA and two other recent decisions of this court idieat in
paragraph 23 belowNA, LP andAN&SS in particular, are important not just because
of their legal content but also because of somehef conclusions expressed about
factual matters as they relate to the safety oeretise of persons who are returned to
the airport at Colombo. These decisions providesalth of material which the decision
maker should consider when considering whethembrepresentations or submissions
amount to a fresh claim.

| was told that my decision in this case may befitisé substantive decision on the issue
of whether the Defendant should have categorisgdim as a fresh claim in the context
of a Tamil faced with removal since the publicatiointhe decision iNA. For that
reason | will set out extracts from the relevargeclaw more fully than might otherwise
be thought desirable in a case of this sort.

| begin by describing the relevant factsLiB. | stress at the outset that | do this not
because the facts P are important to the resolution of this case apsy so that the
uninformed reader can understand the factual badkgk against which important
principles have been formulated. LP was an ethamilfrom Jaffna in the north of Sri
Lanka. He fled Sri Lanka via Colombo airport onR28cember 1999. He arrived in the
United Kingdom on 5 January 2000 and claimed asyhahday. The basis of his claim
was that while living in an LTTE controlled area®f Lanka between 1995 and 1999
he assisted the LTTE (albeit unwillingly). In Oceslidl999 he moved to a Government
controlled area of Sri Lanka in order to avoid lgeipressurised into undertaking
military training with the LTTE. He was suspecteddsopporting the LTTE and was
detained and tortured by the Government forcesamelhber 1999. Under torture he
admitted assisting the LTTE. He was eventually asdel on bail by a Court, in
Colombo, with his uncle as surety. He then continteebe of interest to the authorities
and pressurised by them into agreeing to becomf@amer against the LTTE. In order
to avoid this he fled to the United Kingdom. Higlasn claim was refused in July 2005.
Detailed reasons were given in a refusal letteedldatl July 2005 and it is to be
observed that the refusal letter did not challethgeappellant’s credibility in relation to
material events in Sri Lanka. The appellant apgeéatean Immigration Judge who
dismissed his appeal on both asylum and humansrightunds in a determination
promulgated on 13 October 2005. The appellant egpfor reconsideration and,
ultimately, an order was made for reconsideratiefote a senior panel of the AIT. In
its determination the AIT considered in detail tleks, if any, which would be faced by
the appellant in Colombo (including the risks aé thirport) from the Sri Lankan
authorities — see para. 7 of the determination.

In paragraph 161 of its determination the Tribueabrds:-

“[Counsel for the Appellant] identified the 12 pdipal risk factors for a person

returned as a failed asylum seeker from the UKrid.&ka who fears persecution
or serious ill-treatment from the Sri Lankan autiies. We list these twelve factors
and later use them as a helpful manner of settitgobar country guidance findings.
The risk factors identified are:-

() Tamil ethnicity.

(iPrevious record as a suspected or actual LT Témher or supporter.
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(ii)Previous criminal record and/or outstandingrast warrant.

(iv)Bail jumping and/or escaping from custody.

(v)Having signed a confession or similar document.

(vi)Having been asked by the security forces tmivecan informer.
(vii)The presence of scaring.

(viii)Returned from London or other centre of LTadivity or fund-raising.
(ix)lllegal departure from Sri Lanka.

(x)Lack of ID card or other documentation.

(xi)Having made an asylum claim abroad.

(xil)Having relatives in the LTTE.

Between paragraphs 206 and 222 the Tribunal setssoview as to the significance to
be attached to these factors. Between paragrapgharB 240 it sets out a summary of
conclusions. | quote selectively from these panatgsa

“231. The country guidance available in this deteration relates only to the
risk to returning Tamils and problems which theyynexperience with the Sri
Lankan authorities. It deals only with the risks@olombo where they will be
returned .........

232. It has been accepted during the course of deiermination that the
general security situation in Sri Lanka has deteated following the effective
breakdown of the ceasefire and the increase inotest activity by the LTTE.
That has resulted in increased vigilance on the pathe Sri Lankan authorities
and with it a greater scope for human rights abused persecution.

234. Tamils make up over 10% of the populationa@dmbo .... It cannot be
argued that ........ as a general presumption it isulyndarsh to expect a Tamil
to relocate to Colombo or that it would be a breathArticle 3 to expect him or
her to do so, or that doing so would put him or hereal risk of serious harm
entitling them to humanitarian protection.

235. As in most asylum cases, the first, and nmmgbitant task is the
assessment of the credibility of the Appellantainsl In the course of that
assessment the Tribunal will have regard to thetohys of the Appellant
including the part of Sri Lanka from which he coraed his actual involvement,
if any, with the LTTE. Such involvement can varjwben being a full-time
fighting member to the informal periodic supplyfoéd. ........ The extent to
which their involvement may be known by the Srikaanauthorities (or the
extent to which they perceive there to be an ireraknt) will be relevant.
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236. Other issues which require careful evaluatiomolve the previous

attention paid to the appellant by the Sri Lankamharities. Questions of
whether the appellant has been previously detased for how long will be

significant, as will the reasons for the detentidnshort detention following a
round up may be of little significance; a longertatgion as a result of a
targeted operation will be much more significanheTquestion of release and
how that came about may be important. It shouldréeognised that the

procurement of bribes is a common occurrence irn_8nka and that the release
following payment of a bribe is not necessarilydemce of any continuing
interest. Care should be taken to distinguish betweelease following the
payment of a bribe and release following the grabail. Care should be taken
in the use of language here. Release on paymembdbe, and release on balil
with a surety could be confused. Both forms ofasdefollow discussions about,
and possibly payment of, money. The evidence igti@e in Sri Lanka do, in

appropriate circumstances, grant bail. ........ If thhdounal is satisfied the

appellant has jumped bail ...... it is necessary &ess the reasons for which
bail was granted in the first place.

237. When assessing those who have relatives waomambers of the
LTTE, it is not only important to consider the teaship, and the involvement
of the relative but whether, and to what extentpwiedge of the relative’'s
activities are likely to have been known to theuséc forces. This will vary

depending on the relative’s profile and whether rmt he or she has been
previously detained. The question of how the aitikeerwould know that an
individual was so related may also be of concern.

238. During the course of the determination we hewssidered a list of
factors which may make a person’s return to Srikaaa matter which would
cause the United Kingdom to be in breach of theventions. As in previous
country guidance cases, the list is not a chedkdisr is it intended to be
exhaustive. The factors should be considered batdividually and
cumulatively......[The Tribunal then set out the risk factors as idiedl above].

239. When examining the risk factors it is of ceurecessary to consider the
likelihood of an appellant being either apprehendad the airport or
subsequently within Colombo. We have referred eatti the wanted and watch
lists held at the airport and concluded that thedeo are actively wanted by the
police or who are on the watch list for a signiiitaoffence may be at risk of
being detained at the airport. Otherwise the stromgeponderance of the
evidence is that the majority of the returningddilasylum seekers are processed
relatively quickly and with no difficulty beyondnse possible harassment.

240. ... ”

22.  AN&SS contains important country guidance. The guidambih is important in this
case is summarised in paragraph 122 of the detatiim

‘RISK IN COLOMBO FROM THE SECURITY FORCES

The National Intelligence Bureau in Sri Lanka mains a computerized
database of persons who are thought to pose athndale immigration officers
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at Bandaranaike International Airport use a compuggstem which can flag up
whether a newly-arrived passenger is on the “Wartestl’ or “Stop List”. The
CID at the airport will be alerted when this hapgerBut there is no firm
evidence to support the contention that everyone as ever been detained by
the police or army is likely to be on the database.

Failed asylum seekers who arrive in Colombo witheiNational Identity Card
should be able to get a new one on production bfrth certificate, which is
usually easy to obtain. If an NIC cannot be issube, UNHCR will issue a
substitute which is generally acceptable. Thoselynewived in Colombo who
do not yet have an ID card should, if questioneduwktheir ID, be able to
establish that they have recently come from abroad.

The summary conclusion expressed at (f) above sedapon paragraph 107 of the
determination. That reads:-

“We think that Dr Smith has allowed himself, asdng with the LTTE database,
to slip from the idea that it would be useful tovéaertain information on a
database to a prediction that the information muston a database. We think it
intrinsically unlikely that everyone who has eveeb detained by the authorities
in the course of the Sri Lankan conflict, or atdem the last 10-15 years, is now
on a computer database which is checked by the dmatron Service when
failed asylum seekers arrive at the airport, anadhgcked by the police or army
when people are picked up at road-blocks or in oordnd-search operations.
The evidence suggests, on the contrary, that ti&bdae is far narrower than
that. When Tamils are picked up in Colombo the @utikes want to know why
they have come and what they are doing, if theynatelong-term residents of
the city. There are no reports of people being ideth and perhaps sent to
Boossa camp at Galle because they were once hetfléstioning in Jaffna or
Batticaloa years before. As for arrivals at Bandaa#e International Airport,
the ‘Watch List’ and the ‘Stop List’ clearly cormaihe names of people who are
‘seriously’ wanted (to use a phrase of Mr Justicelli@s) by the authorities.
Equally clearly, the evidence does not indicatet i@y contain the names of
everyone who has ever been questioned about peskimwledge of, or
involvement in, the LTTE. The majority of Sri Lamkesylum seekers coming to
this country claim to have been detained at sorme tby the authorities, but
there are no reports of any being detained at tineaat on return because they
were once held for questioning years ago and tieézased.”

In R(Sivanesan) v Secretary of State for the Home Degment [2008] EWHC 1146
(Admin) Sir George Newman considered the properaauh to the risk factors which
had been identified irLP in the light of a judgment of Collins J when giagt
permission to apply for judicial review iNishantbar Thangeswarajah and Others
[2007] EWHC 3288 (Admin). In paragraphs 22 and 23ie judgment, Sir George
Newman set out extracts from the judgment of Csllras follows:-

“22. Collins J set out the 12 factors listed in kfich | have already cited above.
In paragraph 10 he observed:
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(2). ....Tamil ethnicity by itself does not createsal risk of relevant ill treatment.
Accordingly some of these sole-called risk factmesin reality, as it seems to me,
background...... factors.

(2). That “.......... if there is a factor which does gnge to a real risk that the
individual will be suspected of involvement in tEHFE'E” background factors add to
the significance of that risk.

(3). He categorised:

(@) Tamil ethnicity;

(b) illegal departure from Sri Lanka;

(c) lack of ID card or other documentation;
(d) anasylum claim made abroad,;

as factors which neither “in themselves, or evemulatively, would create a real
risk”.

(4). He categorised:

(@) a previous record as a suspected or actual nezrob supporter “at a level
which would mean the authorities” retains an int&ras “likely to create a risk”.

(b) a previous criminal record and an outstandingeat warrant as “highly
material and clearly capable of ........... producing al mesk”.

(5). Inparagraphs 11 and 12 he categorised:

(@) Bail jumping and/or escaping from custody as.".... on the face of it highly
material.

(b) Release on payment of a bribe without more evaot indicate that there was
an ongoing risk because it would be likely to beorded as a release” and stated

(© " whether the nature of the release was a&lto lead to a risk” will
depend upon “the individual circumstances”.

(d) “A signed confession or similar document obgiguwould be an important
consideration” (para.12)

(6). He observed that “.......... having been asked &géaurity forces to become
an informer can be of some importance ......... " (parp.13

(7). Scarring was, generally speaking, to be “redgd as confirmatory rather
than a free-standing risk element”.

(8). Having relatives in the LTTE is something ‘thane can well understand
might produce suspicion”.

23. Finally (para.16) Collins J observed the testsw
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R whether there are factors in an individual ea®r one or more, which
might indicate that the authorities would regar@ ihdividual as someone who may
well had been involved in the LTTE in a significeaghion to warrant his detention
or interrogation”.

In paragraph 24 of his judgment Sir George Newmdgmessed his complete agreement
with the views expressed by Collins J as set ocaveb

It is also worth quoting from paragraphs 41 or 42h@ judgment inSivanesan.In
those paragraphs Sir George Newman says:-

“41. The lesson to be learned from this case i$ tha central question is whether
a real risk exists that the authorities would sugpthe Claimant of having a
sufficiently significant link to the LTTE which é¢dwause him to be detained on his
return to Sri Lanka.

42. The question must be answered after a thorasghssment has been made of
the findings made by the judge in connection witd original claim. This is
required because a fresh judge will take the oagitonclusion as a starting point.
In the cases now pending, depending as they ddhanged circumstances in Sri
Lanka, the assessment should be directed at thelussons which have been
reached which establish the profile of the claimdinis likely that the claimant (or
his lawyers) will have advanced the profile by refiee to a number of risk factors.
Each case must be considered on its own factsfathers in LP are not exhaustive
but are ones commonly found that have been praesenany cases. They may be
reflected in any case in a different manner to thegcribed in LP. The requirement
that each case should be considered on its owrs fartans that the formulaic
repetition of a conclusion in LP will not be suiiict if differences of detail are
present. Where the factors capable of showing aection of significance to the
LTTE are relied upon, a careful assessment of #tildwill be required. The
judgment of Collins J provides clear guidance oa lihe between real risk factors
and background factors. That said, a combinatiofaofors could materially affect
the conclusions. It must always be remembered ttiatrequirement of anxious
scrutiny means addressing the relevant represemiatwhich have been advanced.
A failure to do so will not be saved by repetitoiation of principle from cases or
sections of a Determination which are arguably winp without the reasons for
referring to the sections being stated.

| turn finally to consideNA. Essentially, the European Court of Human Riglatgegts
approval to the approach of the AITLR. It noted that there had been a deterioration in
the security situation in Sri Lanka and that thesedmination had been accompanied by
an increase in human rights violations on the pathe Sri Lankan Government (see
para. 124). However, the deterioration and cormegpg increase in human rights
violations did not create a general risk to all Tlameturning to Sri Lanka. Accordingly,
each case had to be considered on an individu# f@era. 128). The European Court
accepted the legitimacy of carrying out an indiadassessment by reference to the list
of risk factors identified in LP provided the rifkctors were not taken to be a checklist
or exhaustive and provided that the assessmentether there was a real risk in any
one case was undertaken on the basis of all rdldaators (paras. 129 and 130). At
paragraph 130 the Court stressed:-
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due regard should also be given to the pd#gilthat a number of

|nd|V|duaI factors may not, when considered sepayatconstitute a real risk; but
when taken cumulatively and when considered intiatson of general violence
and heightened security, the same factors mayrgiedo a real risk. Both the need
to consider all relevant factors cumulatively arte tneed to give appropriate
weight to the general situation in the country dadstihation derive from the
obligation to consider all the relevant circumstas®f the case....... ”

In paragraph 131 of its judgment the Court decidleat a likelihood existed of
systematic torture and ill treatment by the Sri kaamauthorities of Tamils who would
be of interest to them in their efforts to combye L TTE. Accordingly it concluded in
paragraph 133:-

...... in the context of Tamils being returned to Sainka, the protection of Article
3 of the Convention enters into play when an applican establish that there are
serious reasons to believe that he or she wouldbfbsufficient interest to the
authorities in their efforts to combat the LTTEtaswarrant his or her detention
and interrogation.”

Paragraphs 134 to 136 of the judgment are impontatite context of this case. They
read-

“In respect of returns to Sri Lanka through Colomtbe, Court also finds that there
is a greater risk of detention and interrogationthé airport than in Colombo city
since the authorities will have a greater controleo the passage of persons
through any airport than they will over the popudet at large. In addition, the
majority of the risk factors identified by the ARTLP will be more likely to bring a
returnee to the attention of the authorities at #gort than in Colombo city. It is
also at the airport that the cumulative risk to @pplicant arising from two or more
factors will crystallise. Hence the Court’s assesstmof whether a returnee is at
real risk of ill-treatment may turn on whether thagrson would be likely to be
detained and interrogated at Colombo airport as eone of interest to the
authorities. While this assessment is an indivicwa, it too must be carried out
with appropriate regard to all relevant factors tak cumulatively including any
heightened security measures that may be in place r@sult of an increase in the
general situation of violence in Sri Lanka.

135. In this connection, the Court notes that thgective evidence before it
contains different accounts of the precise natureghe procedures followed at
Colombo airport and the nature of the informatiechinology there (see the British
High Commission letters and the Immigration andugeé Board of Canada report
at paragraphs 60-63 and 74 above). Indeed, the eemd suggests that the
procedures followed by the Sri Lankan authorities/rohange over time. However,
the Court also notes that, with the exception @& éxtracts of the British High
Commission’s letter of 25 January 2008 that appéaire the March 2008 COI
Report (see paragraph 60 above), all the aboveeswd was considered by the AIT
in LP where it was undisputed that records weret leeql interviews conducted at
the airport and where the AIT found that computtisecords were available to
the police at the airport, from which they couleemdify possible “bail jumpers”
(see paragraph 35 above). In the light of the esttenevidence before the AIT on
this subject and its findings, the Court cannot edma different conclusion on the
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basis of the uncorroborated British High Commis&detter of 25 January 2008
and the observations therein that the Sri Lankam Glo not use computers,
particularly when, as the COI Report noted, in lgetter of 24 August 2006, the
British High Commission had previously reportedttfthe Sri Lankan authorities

have a good IT system to track arrivals and depaduat the main airport and are
able to track, in most cases, whether an individgah the country or not” (see

paragraph 60 above). The Court also considers ibéoof some significance that
both the British High Commission letters and theegsment of the Immigration
and Refugee Board of Canada indicate that there established and routine
procedures for briefly detaining and questionintureees at the airport.

136. The evidence on procedures and facilitieshatdirport must also be place
alongside the AIT’s finding on the availabilitylsits of failed asylum seekers to the
Sri Lankan authorities, which was based on theigriHigh Commission’s letter of
24 August 2006 (see paragraph 40 above) and tldepege that scarring had been
used in the past by the authorities as a meandasftifying Tamils who will be of
interest to them (see the findings of the AIT sgtab paragraph 37 above). The
Court notes that the AIT’s finding, in the lighttbht evidence, that “failed asylum
seekers are processed relatively quickly and watldifficulty beyond some possible
harassment” (see paragraph 44 above) but it corrsideat at the very least the Sri
Lankan authorities have the technological means anocedures in place to
identify at the airport failed asylum seekers ahdse who are wanted by the
authorities. The Court further finds that it is@gical inference from these findings
that the rigour of the checks at the airport is abje of varying from time to time,
depending on the security concerns of the autlesitThese considerations must
inform the Court’s assessment of the risk to thaiegnt”.

With the principles set out above firmly in mindurn to consider the Defendant’s
decisions in this case. Although, as | have s&iel focus of the hearing before me was
the decision issued in October 2007 and the furtiemision in September 2008 the
starting point, as | have said, is the decisioncltihe Defendant issued on 29 January
2007.

In my judgment it is clear from a reading of thisctbion that the Defendant properly
understood her task under rule 353. To recap, dskstwere to consider whether the
new material was significantly different from thateady submitted and, if it was, to
consider whether the new material, taken togethéh wthe material previously
considered, created a realistic prospect of sudceasfurther asylum or human rights
claim.

In paragraph 28 of the decision the Defendant waote

“Some of the points raised in your submissions heotepreviously been considered
but taken together with the material which was aered in the letter giving
reasons for refusal dated 11 October 2001, anchadppeal determination of 14
April 2003, for the reasons given above, they dbaneate a realistic prospect of
success.”

In my judgment this was no mere repetition of amfola; the paragraphs which
preceded that conclusion demonstrate clearly tleaDiefendant had considered whether
the material submitted to her in 2006 and 2007 naw; she had then gone on to



Judgment Approved by the court for handing down.

32.

33.

34.

consider its impact when taken together with thevimusly considered material. The
importance of the decision of 29 January 2007, ynjudgment, is that it demonstrates
that the Defendant, from the outset, was approdgcthia issue of whether the Claimant
was making a fresh claim squarely in accordanchke thig¢ principles set out WM .

I can find no basis to conclude that the Defendapiarted from the correct approach in
her subsequent decision letters. | have read amnearckthose letters with care but, to
repeat, | can find no basis to conclude that théelant did not follow the approach
which WM demands that she should when considering Rule B&rdingly it seems
to me that this challenge can succeed only if | @@nsuaded that the Defendant’s
conclusion to the effect that the new materialit &ms evolved, taken together with the
material previously considered does not createabstie prospect of success before a
tribunal is unreasonable or irrational.

As Sir George Newman points out@ivanesanthe starting point for a decision maker
who is considering whether further representatemmsunt to a fresh claim is to make a
thorough assessment of the findings of the adjtmlida connection with the original
claim. As he says such an assessment is requisdig®e any tribunal hearing a fresh
claim would take the original conclusion of the wticator as a starting point in its
consideration.

The relevant findings of the adjudicator are theseout in the following extracts of his
determination.

“24. Nonetheless I find that there is a seriousgiloiity that, at some time between
1995 and 1997, this appellant was forced to adbistLTTE by digging bunkers,

transporting food and looking after the wounded.ddéoabt many other Tamils were
in the same position. It is significant that thepelpant refused to fight for the

LTTE. It is not clear how the appellant managees$ocape from the LTTE. He did
not say after he left them they had any continuirigrest in him. The appellant

does have some scars to his back, near his eybisahumb and perhaps also on
his leg. | understand that he says he acquired tiwien a bomb was dropped near
where he was while he was with the LTTE. Thereoisnedical evidence of the
origins of these scars but it may be the casetttefappellant somehow was injured
in the course of the civil war there has been inL&nka in recent years.

25 After the appellant left the LTTE he said thatwas arrested by the army at a
checkpoint in or near Vavuniya on 10 August 199¢.sHid he was detained until
October 1997 when there was an LTTE camp and ircdéméusion the appellant

managed to run away. Although the appellant’'s aotaif his escape was a little
vague and implausible | am prepared to accept thest appellant, again no doubt

like many others, has been detained, perhaps foroath or two, by the Sri Lankan
army back in 1997. Presumably in the course of tie¢ntion they took his details.
It is what did not happen thereafter that is sigmaiht.

26. The appellant then said that he was arrestéer & bomb explosion on 20
April 1998. He said in his statement that he wagssted when he was asleep but in
his oral evidence that he was on the way to a stdptself this discrepancy is not
of much significance but what is significant istttfze appellant said that when he
was arrested on this occasion the authorities dithave his details. This suggests
that if he was detained the previous year (as hg haae been) he was not of any
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particular significance or continuing interest tdet authorities. If they really

wanted him as a suspected LTTE terrorist then ndtithe authorities would have
known this or found it out soon enough when thesbigpt was arrested in 1998. It

is significant too that the appellant was releagexn that detention on payment of
a bribe. | accept the bribes are sometimes pai&inLanka but the Sri Lankan

authorities are engaged in a vigorous campaign agaiwhat they perceive as
terrorist enemy. | have no doubt that, bribe or,ribé Sri Lankan authorities would
not release anyone that they perceived as beimgvad in any significant way with

the LTTE. The fact that this appellant was releaset998, admittedly on payment
of a bribe, indicates very strongly that the auities then had no significant

interest in him.

27. | am bolstered in this finding by the fact thia appellant was able to leave
Sri Lanka, by air to Singapore, admittedly with tiedp of an agent and not on his
own passport, but without being stopped. Theresagaificant checks at Colombo
International Airport and again the fact that thepellant was able to leave
indicates strongly that the Sri Lankan authoritieen had no continuing interest in
him.

28. The appellant is a young male Tamil. Like naldanany others he has had
brushes with both the LTTE and the army. He work@dthe LTTE under
compulsion and in a fairly low key way sometimeveen 1995 and 1997. | am
prepared to accept that he was detained by the awnyetime in 1997 but however
he got away the army had no continuing interestim as evidenced by what did
not happen when he was arrested again in 1998. pegpared to accept that in
1998 the appellant was detained, for longer thadag or two, after a round-up
following a bomb explosion. Such things did happenhat time. But again the
appellant was released and left Sri Lanka. Nobodg mterested in him then and
nobody will be interested in him now.

29. ... It is not the case that all Sri Lankan Tarmmén now safely be returned
to Sri Lanka but the case of Jeyachandran [2002] IBAK 01869 makes it clear that
it is only the exceptional case that will not belealbo return in safety. This

Appellant is not such an exceptional case. No ceeinterested in him when he left
and even more so will no one be interested in fom. Mhe fact that this appellant
like many others has some scars on his body adtisngato any risk he may face if
returned to Sri Lanka.

30. .l

31. |If this Appellant were returned to Sri Lankaveuld be able to pass safely
through Colombo Airport. | do not find that ther® a serious possibility that he
would be at risk of persecution or of ill-treatmeéhat would occasion a breach of
Article 3 were he to go to any part of Sri Lankattis currently under the control

of the Sri Lankan authorities....”

It is clear, in my judgment, that the adjudicataada a trenchant finding to the effect
that the profile of the Claimant was such that fweilat not be of any interest to the Sri
Lankan security forces should he be returned t@@bb.
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35.

36.

In her decision of 29 January 2007 the Defendaatqu significant emphasis upon the
Claimant’s profile as determined by the adjudicattyen reaching her own conclusion
that the Claimant would not be of any interesthi® $ri Lankan security forces (see in
particular paragraph 9 of that decision letter)h&r decision letter of 18 October 2007
the Defendant re-assessed that same issue irgthiefithe risk factors which had been
identified in LP. She identified nine risks factors as applyingieptally, to the
Claimant and then considered them in detail. Ihaseworthy, however, that before
embarking upon that assessment she set out heraty@pproach to the risk factors. |
quote:-

“9. The country guidance in the Determination relatto the risks of returning
Tamils to Colombo and problems which they may eepee with the Sri Lankan
authorities. It was concluded that the evidencesdoet show that the Tamils in
Colombo are at risk of serious harm from the Srinkan authorities merely
because they are Tamils or that it would be unddysh to expect the Tamils to
relocate to Colombo. A number of factors may inseeask (listed at paragraph
238 of the Determination but not intended to beckhst) and those factors and the
weight to be ascribed to them, individually and alatively, must considered in the
light of the facts of each case.”

In my judgment this paragraph accurately summaseede of the guidance to be found
inLP.

The risk factors identified by the Defendant were:-

)] That the Claimant was a Tamil;

i) That he had been arrested as being a suspectetuial BT TE supporter;
i) He had a previous criminal record,;

V) He had escaped from custody;

V) He had visible scaring;

Vi) That he was being removed from London to Sri Lanka;

vii)  He left Sri Lanka illegally;

viii)  He did not have an ID card; and

iX) He had claimed asylum in the United Kingdom.

Between paragraphs 11 and 20 the Defendant dedétal with each of those factors.
In paragraph 20 the Defendant also dealt with @eréien which had been recorded in
the determination of the adjudicator to the eftbett the Claimant had a sister who was
a member of the LTTE. Ostensibly, therefore, thdeDgant considered each of the
possible risk factors which might be relevant te ttase of the Claimant. She gave
reasons why she did not accept that the Claimandsle was such (even in the light of
those factors) that he would be at risk of persenudr ill-treatment in breach of his
human rights should he be returned to Sri Lanka.
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37.

38.

39.

40.

Mr Paramjorthy’s principal submission during theuse of the hearing before me was
that the Sri Lankan authorities would be likelyhitave a computerised record of the
Claimant’s arrest, detention and release in 199& likely submits Counsel that the

computerised record would be available to the aittke at Colombo airport so that

upon the Claimant’'s return he would at risk of strand consequent persecution or
torture. Mr Paramjothy submits that the Defendairiedl to address this central point in
her decision of October 2007. He submits that fénlsre demonstrates either a lack of
anxious scrutiny or unreasonableness or irratipnah the part of the Defendant.

It is true that the Defendant did not, specificaligdress the issue of the likelihood of
the Sri Lankan authorities having computerised itdetalating to the Claimant in her
decision of October 2007. | add for completenesd sine did not address this issue
expressly in her decision of September 2008. Th@atever, is not entirely surprising.
The whole thrust of the Defendant’'s assessmenteindecision letters was that the
Claimant’s profile is such that he would be of nterest to the Sri Lankan authorities
upon return. It is implicit in the Defendant’s assment that even if some record of his
1998 arrest and detention existed that would riet #he fact that he was of no interest
to the authorities. That said, in my judgment itwedohave been desirable, at the very
least, for the Defendant’s decision letter to emgagpressly with the issue of whether
or not there was reason to believe that a comeiniecord of the arrest, detention and
release of the Claimant in 1998 existed and wasylito be available to the authorities
at the airport.

Is the Defendant’s decision to be categorised eional or unreasonable or one
lacking in anxious scrutiny by virtue of her faduto engage expressly with this issue?
In my judgment, it is not since (a) the Defendaustifiably proceeded on the basis that
the Claimant’s profile was very low and secondlg ttonclusions expressedli® and
AN& SSdo not support the conclusion that it is likelatthe Claimant’s details were
computerised and available at the airport. | apptecthat there are passages in
paragraphs 135 and 136 of the judgmeni#& which demonstrates that computerised
records of some persons who have been detainetbpsévare likely to be available at
the airport. In my judgment, however, those passagest be understood against the
undisputed fact in that case that the details of i@l been recorded at the time of one
of his many arrests. On the basis of the adjudisatondings in this case and in the
light of the recent factual conclusions expressefiN&SS (as to which see the extracts
guoted at paragraph 22 above) there is simply opeorfactual basis upon which it
would be proper to infer that details of the Clamnts arrest, detention and release in
1998 would be available to the authorities at tiheoat.

In my judgment the Defendant was entitled to cotelthat the Claimant was not at risk
of persecution and/or treatment in breach of hismdmu rights notwithstanding the

deteriorating situation in Sri Lanka. Further shesventitled to conclude that there was
no reasonable prospect that any different view didad taken on an appeal from that
decision. | appreciate, of course, that the decigicAN&SS came after the Defendant

had issued two of her decision letters and thatdéasion is not mentioned in the

Defendant’s letter of 2 September 2008. Nonethetesas relied upon, quite properly,

by Mr. Blundell on behalf of the Defendant and @&smot suggested on behalf of the
Claimant that | should not have regard to it in mgka decision about the lawfulness of
the Defendant’s decisions or when deciding whetihhgrant any relief.
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41].

42.

In the paragraphs immediately proceeding | havét deth the high water mark of the
Claimant’'s case. | have found that the claim adednbas not been made out. |
appreciate that other grounds are identified inpgleadings upon which it is said that
the Defendant failed to consider her decision \aititious scrutiny or acted irrationally
or unreasonably. It does not seem to me to be saggshowever, to spell out in this
judgment why it is that | consider that those gisishould be rejected. All the grounds
relied upon are resisted robustly by Mr. Blundellhis Skeleton Argument. | accept
what he says in opposition to this claim and grdtgfadopt his reasoning. In essence
all the grounds are a variation on the theme thatDefendant misapplied the risk
factors in this case and Mr. Blundell’'s responsmaestrates that such a claim is not
made out.

| have reached the conclusion that this claim fdilee Defendant does not apply for an
order for costs and, accordingly, | make no order.



