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MR JUSTICE PLENDER: In this case | am requitedietermine an application for
judicial review of a number of decisions made by 8ecretary of State in connection
with his proposal to deport from the United Kingdtir I", a national of Nigeria, and
certain of his children. The complicating featofehe case, which will be recognised
by those who follow Nigerian legal affairs is thdt | is the husband of an advocate at
the Court of Lagos who has an enviable and subataaputation in the field of human
rights.

Mr | arrived in the United Kingdom with his wifend the children of the marriage on
17th April 2002 with a visa valid until 6th Septeenl2004. | need not deal in detall
with the family's immigration history beyond thesave observing that while Mr |
himself left the United Kingdom and returned, Mranild the children remained beyond
the expiration of their leave. Two of the childneare born before their parents arrived
in the United Kingdom and the other three were borthe United Kingdom.

The time came when the family applied for asyluir I's ground for making that
application, | was told, was that he had a wellrided fear of persecution in Nigeria by
reason of his wife's conduct of her human rightacfice and her advocacy.
Alternatively, or additionally, the deterioratingage of the matrimonial relations, and
the loyalty of Mrs I's family presented him withffdiulties in Nigeria such as to found
a claim based on Article 3 of the European Coneenbn Human Rights. That
application was refused and in due course wadfieerthy the Secretary of State under
section 96 of the Nationality, Immigration and Aayl Act 2002.

It was nevertheless advanced as one of the dsolamn application for judicial review.
Mr Mott QC granted permission to apply for judicralview, except in the case of the
Article 3 claim, by which | understand him to made exception for that part of the
claim which related to the allegation that Mr | M@dace persecution or treatment
contrary to Article 3 in the event of his returnN@eria.

The remaining grounds of the application areyéwer, persevered in by Mr Denholm
in this application. First, it is said that thecBsary of State acted unlawfully in

denying the claim under Article 8 of the Europeam@ntion on Human Rights for the
family to remain. Second, it is said that the 8ty of State acted unlawfully in

detaining the family, if indeed they were detained,2nd October 2008. Next, it is
said that the failure of the Secretary of Stateséoure the welfare of the children
amounted to illegality, this illegality constitugneither breach of Article 8 of the

European Convention on Human Rights or breachefBSicretary of State's own Code
of Practice which states that the interests otthikl are a primary consideration.

| now address those three issues in turn. drcéise of the application under Article 8,
it is relevant for me to record that | was, at tlset of today's proceedings, presented
with an application to adjourn pending determimatioy the High Court Family
Division of a difference between Mr and Mrs | irspect of parental responsibility for
the children. It is evident that two divisions tbis court are currently seised of the
difficulties in the relationship between Mr and Mrsvhich have arisen and which
appear to be as acute as such differences haneeniey to become.
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The background, according to Mrs | (whom | heagdntervenor in this case) is that Mr
| has formed a relationship with a Jamaican ladycwiMrs |, not surprisingly, finds
intolerable. At the same time, Mrs | has maintdisgong maternal affection towards
the children and a desire which she expressesnainewith them and to remain in
contact with them.

Against that, | have read a substantial numlbetoouments indicating that Mr | is a
good and satisfactory father of the children anttipg doubt on the suitability of Mrs |
to act as their mother. While the family cours&sed of these issues, | have been clear
that it is not for me to seek to determine therallat There is, however, this problem of
sequence. It is submitted that the Family Coudld¢aot determine the issue of
parental responsibility presented to it until itekn what was the outcome of the
application for judicial review on the part of Mr IConversely, it was contended that
the application for judicial review should awaiettecision of the Family Court, since
the argument advanced on Article 8 of the Europ@anvention on Human Rights
would then be easier to determine. | reached dinelasion that it was right for me to
proceed, since one court or the other must cuiGbmdian knot and the outcome of
these proceedings may simplify or even avoid theessty for proceedings in the
Family Court.

Turning, therefore, to the question of Articlei8 the present case, | have the
uncomplicated situation as follows. None of theefichildren of this marriage has
independently of Article 8 a claim to remain. Tdyré is true, were born in the United
Kingdom but not born at a time when either pareas wither a British citizen or a

person having an unqualified right to remain. Ttleer two were born in Nigeria.

Since they do not have a right to remain indepethgletheir claim based on Article 8

must depend on the relationship with one parerntherother. But no parent has the
right to remain in the United Kingdom. Indeed, tley question is whether the order
for removal made in respect of Mr | should be neimed.

| was referred by Mr Denholm for the claimaaotthe case oMS (Ivory Coast) v
Secretary of State for the Home Departmenf2007] EWCA 133. | derive, however,
little assistance from that case in the circumstéanaf the present one, since M&
(Ivory Coast) the position was the very converse of the presditere, the Court of
Appeal had to deal with the case where one pamhthre right to remain and the other
did not. In the present case, however, no paretggendently has a right to remain. |
cannot find a basis in Article 8 of the Europeam@mtion on Human Rights for Mr |
to remain. It is possible that if the children headight to remain, he might derive a
right from them. But in the absence of an indeemdight on the part of the children,
he cannot do so.

| was fortified in my conclusion on this poiwhen, as | have indicated, | heard from
Mrs |, who indicated that she was very keen indecemain with her children. She
said with some force that nothing would separate frmm them and if they were
returned to Nigeria, there she would return. Thethe said, she had a substantial
family and she would not encounter difficulties.arh therefore confronted with two
parents, both of whom are keen to have parentpbresbility for their children, both
of whom are free to return to Nigeria, one of wheeems rather keen to return to
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Nigeria. There is no prospect of the separatiothefchildren from their parents and
the question of determining competing claims forepgal responsibility is perhaps
better addressed by the Nigerian than by the Englgsnily Court.

The next claim made on behalf of the claimaas what the detention of Mr and Mrs |
beyond 2nd October 2008 was unlawful. On 1st Gat@®08 the Secretary of State
certified the claim of Mr | as ill-founded undercten 69 of the Nationality,
Immigration and Asylum Act. It was on the followirday, and with a view to his
removal, that Mr | and his children were detainddrs | was also detained. On the
following day the removal directions were cancelle@nticipation of a judicial review
application, but on 3rd October 2008 Mrs | signieel form of consent to which | have
referred, stating that she agreed to return to Mdigeith the children. It is to be
inferred -- and has been confirmed by Mr Kovatstlfier Secretary of State -- that in the
light of Mrs I's signature of form of consent, t8ecretary of State took the view that
both parents and children might be removed to Nageithin a short space of time.

Mr Denholm observes -- correctly so far asr o@ake out -- that nowhere is there a
written statement to the effect that the signabirthe notice of consent from Mrs | led
the Secretary of State to believe that she coulibve Mr | within a short space of
time. | accept that as so, but do not assertthi@aSecretary of State had the obligation
to commit in writing that which is obvious and megasonably be inferred in the
circumstances of the case.

The final complaint made by Mr Denholm on bélwélMr | is that the Secretary of
State failed to secure the welfare of the childrarthe removal to Nigeria. Here also
he referred me to the Code of Practice, statingtheabest interests of the child are the
primary consideration. This is a point to whiclpdid close interest in view of the
tender age of the children concerned. For theesamgr of State, however, Mr Kovats
has drawn to my attention a letter from one Alinadianu of the Greenwich Children
Services stating, in part:

"If the family was to be returned to Nigeria, Gregeh Children Services
will write a transfer summary to the Nigerian Sd&8arvices."

Here again the question of sequence has gisena difficulty. There has been, Mr
Denholm says, no communication between the Briéigthorities and the Nigerian

authorities about the welfare of the children oeirtlieturn. It is the question of the
lawfulness of the return which has been awaitingdagision today. | am reassured to
see that the Greenwich Social Services will writehte Nigerian Social Services, and
particularly request and ask the Secretary of Statequest that | should be supplied
with a copy of the communication from the GreenwiChildren Services to the

Nigerian ones before the removal. | cannot firmyéver, any fault in the failure of the

Greenwich Children Services to communicate in adgaof my decision. For this

reason | am not satisfied that there is on thisiggde or any of the other grounds, an
appropriate case for the grant of judicial reviewccordingly this application has

failed.
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MR KOVATS: My Lord, those behind me will takete of your Lordship's request.
Would you like it to be sent in hard copy or eleaically?

MR JUSTICE PLENDER: Either will do. | am pecfly content to receive it in
electronic form and it can be sent to my clerkhia hormal way. There is no further
application?

MR KOVATS: No, my Lord. As | understand tely are publicly funded.
MR DENHOLM: My Lord, we seek a detailed assasst for public funding purposes.
MR JUSTICE PLENDER: Yes.

MR DENHOLM: If | can raise a couple of otheatters. | respectfully seek your
Lordship's permission to appeal. In relation & Anticle 8 point, | respectfully suggest
it would have a realistic prospect of a differentamme in relation to our argument that
the welfare of the children was left out of the idem. | seek leave to appeal in
relation to the fresh claim argument.

In relation to contention, | seek leave to @bjpa the basis that the Secretary of State's
assertions are wholly unevidenced before the dodidy and, bearing in mind where
the burden lies, | respectfully suggest that thera realistic prospect of a different
outcome on that.

MR JUSTICE PLENDER: | am afraid, Mr Denholngd not grant your application.
As you know, you can renew it to the Court of Adpea

MR DENHOLM: In the circumstances, given thecemstances may move quickly,
can | request an expedited transcript of your Lioigls judgment?

MR JUSTICE PLENDER: Yes. Thank you.
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