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The Honourable Mr Justice Silber :
| Introduction

1. The two issues finally raised at the hearing thpplication concern the
approach that should be adopted by the Secretar$tate for the Home
Department (“the Secretary of State”) to the ColurigRegulation (EC)
N0343/2003 (“The Dublin Regulations II"). The firssue concerns the steps
that should be taken by the Secretary of Stateftom the asylum seeker that
his or her claim is being considered under the DuRegulations Il. The second
issue relates to the obligations of the Secret&r§tate to pass on to a foreign
government information supplied by the asylum-seékéhe Secretary of State
only after that foreign government had pursuanitféoobligations under the
Dublin Regulation 1l accepted responsibility for asylum seeker present in the
United Kingdom

2. Before members of the European Community magl®tiblin Regulations II
and its predecessor treaty, there were untold enoblin the United Kingdom
about which country should be responsible for hagdihe asylum claims of a
person who had been refused asylum previously athen European country
before applying for asylum in the United Kingdonilhe objectives of the
Dublin Regulations Il and its predecessor treatyewe remedy this disturbing
state of affairs and this is shown in the fullgitf the Dublin Regulations II
which explains that its purpose is of

“establishing the criteria and mechanisms for detering the Member
State responsible for examining an asylum appbeatodged in one of the
Member States by a third country natichal

3. Miss Geraldine Peterson counsel for Yong QingrC{ithe claimant”),
who is a Chinese national, makes two submissidfisst it is contended
that the Secretary of State should not have naaflermal request to
France on 19 July 2006 to take responsibility fa tlaimant pursuant to
the Dublin Regulations Il without having previousigtified the claimant
of this fact. Second, it is contended that wheerdfrance had on 28 July
2006 accepted responsibility for the claimant uritderDublin Regulations
Il and certified the claimant’'s asylum claim under tAsylum and
Immigration (Treatment of Claimants etc) Act 20€2en in the light of
information which subsequently became availableatiey to the
claimant’s stay in China in 2005 and 2006, stegghbto have been taken
by the Secretary of State; such steps which thenalst contends should
have been taken including ensuring that the UnKetgdom accepted
responsibility for determining the claimant’s claifor asylum and
notifying the French authorities of the claimansty in China. Lloyd
Jones J gave permission to the claimant to brirsgcthim.

4. It is common ground that the outcome of theg#iegtions depends on
an interpretation of the Dublin Regulations Il atite thrust of the
claimant’s case is that the decision of the SegrethState to remove the



claimant to France constituted a breach of thegabbns of the United
Kingdom under the Dublin Regulations II.
Il The facts

5. The claimant claimed asylum in France in 20@&r claim for asylum was
refused by the French authorities by a letter dad@dApril 2004. Her
subsequent appeal against that decision was dstnissthe 2 February 2005.

6. There is a serious dispute as to where the al#ivas in the subsequent
period until 3July 2006 when she claimed asylum in the Unitedgom. The
claimant contends that she went to China from Ma@52to April 2006, but the
defendant disputes this allegation This is an irgudr if not a crucial, dispute
because article 16 (3) of the Dublin Regulationprbivides that, subject to an
exception which is inapplicable in the present cése obligations of France to
take back a person in the claimant’s position:

“shall cease where the third-country national [itee claimant] has left the
territory of the Member States for at least threanths”

7. The claimant’s case is based on the contentiah ds she went to China,
which is not a “Member State” for a period of mdémnan three months after she
had applied for asylum in France, the machineryisaged in the Dublin
Regulations 1l does not apply to her. Thus thenudait contends that the
Secretary of State could not invoke the Dublin Rapns Il with the
consequence that the claimant cannot lawfully eokeed to France. | will
return to consider whether the claimant did go hin@ for at least three months
after she left France in paragraphs 16 to 22 below

8. Returning to the chronology, the claimant haddnouments when she was
interviewed in Liverpool in July 2006 when she wgiad to have arrived in the
United Kingdom on 2 May 2006 on a false passp8&itte provided no evidence
in support of her travel route. Little or no ex@éon has been given as to why
she did not claim asylum on arrival in the Unitechgddom or until 3 July 2006.

9. During her subsequent interviews in the Unitéagidom, the claimant falsely
denied having previously claimed asylum or haviag lher fingerprints taken
despite being expressly warned that any failurartswer questions truthfully
might damage the credibility. Subsequent invetitiga disclosed the previous
French application by the claimant for asylum tackih have already referred
in paragraph 5 above and it also transpired thatlsld had her fingerprints
taken in France.

10. On 10 July 2006 the claimant was served witlotece stating that she was
liable to be removed from the United Kingdom asilkgal immigrant. On 17
July 2006 she lodged a claim pursuant to articlean?d 3 the European
Convention on Human Rights. This was later refused certified as clearly
unfounded on 1B August 2006 and that decision is not subject t famm of
challenge in these proceedings



11. On 19 July 2006 a letter from the Third Courithyit at the Home Office
(“TCU") informed the claimant that her claim was i@ considered in
accordance with the Dublin Regulations Il. As st lbeing claimed very
belatedly that the claimant did not receive thisele | will have to consider if
the claimant received it in paragraphs 26 and 2dWeAs | have explained, the
defendant made a formal request of France to tasponsibility for the
claimant pursuant to the Dublin Regulation. On 8y 2006 the French
government agreed to “take back” the claimant uradécle 16 (1) (e) of the
Dublin Regulations II.

[ll. The Dublin Regulations II.

12. The Dublin Regulations Il are directly appliain Member States and |
have already set out their objectives in paragéaph

13. The preamble to the Dublin Regulations Il refer the need to establish a
common European asylum system and a workable méeftrodietermining
which State would be responsible for the examimatiban asylum application.
The method for determining the state responsiblstraccording to recital (4) of
the Dublin Regulations Il (with my emphasis added):

“...be based on objective, fair criteria both for thefber States and for
the persons concerned. It should, in particular, kenat possible to
determine rapidlythe Member State responsible, so as to guarantee
effective access to the procedures for determirefiggee status and not to
compromise the objective_of the rapid processinasgfum applicatioris

14. The Dublin Regulation Il set out a regime fealing with claims for asylum
and explain which member state shall be responfibléetermining the refugee
status of a person who claims asylum in more tha® @ountry. The basic
principle applicable to member states is that ipeason has unsuccessfully
claimed asylum in one country but then makes arckar asylum in a second
member state, then that person would as a gendeahave their claim refused
in the second state and be returned to the finghtcp where his or her asylum
application would be considered. This procedurexiseptionally not to apply
and the obligations of the first country in whickylum was claimed (which in
the present case is France) would cease whereegpldined in paragraph 6
above the third-country national (i.e. the claimant) &eft the territory of
Member States for at least three month@&rticle 16(3) of the Dublin
Regulations ).

IV The Issues
15. The issues raised on this application are:-

(a)whether the claimant was in China for more thlaree months between
leaving France and arriving in the United Kingdam2006 with the result that



the Secretary of State was not entitled or obligegkquest France to accept the
return of the claimant ;

(b)whether the Secretary of State had an obligatamotify the claimant before
a certification was made under the Dublin Reguietidl and if so, whether
such an obligation has been complied with; and

© what obligation (if any) did the Secretary of 8tdnave after France had
accepted responsibility for the claimant under Bublin Regulations 1l in July

206 in relation to information communicated on beloé the claimant to the

Secretary of State in November 2006 that she had beChina for a period of
more than 3 months in 2005 and 2006.

VI Was the claimant in China for more than three maths between leaving
France and arriving in the United Kingdom in 2006 with the result that the
Secretary of State was not entitled or obliged toequest France to accept
the return of the claimant?

16. The case for the claimant is that she was im&hetween May 2005 and
April 2006 as she explains in a witness statemeBile has not adduced any
official documentation such as her passport, hghtflticket or any other
document which indicates when she arrived or |&fng&. This is surprising.

17. The only evidence she adduces are medicaldgcarbank book and some
information about a mobile telephone. The medieabrds merely show that
somebody with the claimant’'s name had been treiatéchina on 20 October

2005 but the claimant has not confirmed in a wegngstement that she is the
person referred to in those records. Neverthedeen if that the records related
to the claimant, they do not show when she airimeChina or when she left

that country. The bank book shows withdrawals framaccount in a Chinese
bank were made between 17 July 2005 and 17 Au@0s. 2

18. It is clear that those hospital documents, bhek documents and the
telephone bill do not in themselves show that fhemant was in China but the
claimant places reliance on a report by Mr Richaddnonds. He explains that
his report is based upda mixture of personal knowledge, unpublished sesrc
as well as professional contactsHe says thatdfter consulting with several
experts based upon documentation given, it appisatsit would be difficult to
open a bank account from overseas”.

19. In my view the information in the report doex assist the claimant. First,
Mr Edmunds does not give the sources of his inftiona Second, he does not
exclude the possibility of opening a bank accouomf overseas but he merely
says that it would be “difficult” to do so. Thiréyven if a bank account could
only be opened in China there is no cogent evidersceo when the claimant
opened it. Fourth, there is no evidence or eveasaertion that the withdrawals
shown on the bank record could only been made fodima or indeed that the
claimant made them. Fifth, even if the withdrawfatsn the bank account were
made in China by the claimant, they do not show ttiea claimant was there for
three months as they do not span that period. llffitlaere is no witness



statement or other evidence from the claimant rgjati that she personally
withdrew this money in China.

20. Mr. Edmonds’ evidence in relation to the molpl®ne account is even less
helpful to the claimant’'s case because he expth@sall that is needed to get a
mobile phone agreement is to “show a National I gassport”. Significantly,
there is nothing in his statement which shows ithaiust be opened personally
by a party to the contract and the claimant dogsrplain how and when she
opened the account..

21. | stress that it is striking that

i the claimant has not referred to the matter of liamk
account, the medical visits or the mobile telephaeeount in her witness
statement;

il. she only raised the claim that she had been ima&Chmore
than four months after she had arrived and indedg an the day before her
planned removal to France;

ii. When the claimant was interviewed on arrival in tated
Kingdom, she failed to mention that she had rewioeChina and that she had
stayed there for 11 months;

V. The claimant lied when she denied in her screemtggview
that she had claimed asylum elsewhere as she hadtherely claimed it in
France but that she had also appealed the dettsi@fuse her application; and

V. The claimant told a further lie when she was intmed in
the United Kingdom when she said that her fingatprihad not been taken
elsewhere as they had been taken in France whdmaslh®ught asylum there.

22. For those reasons, | would have no hesitatiaejecting the claim that the
claimant can invoke article 16(3) of the Dublin Rkegions Il. Indeed, in my
opinion it would have beewednesbury unreasonable to reject the defendant’s
contention to the contrary. A further difficultgrfthe claimant is that in order
to assist in the interpretation of the Dublin Redgioins I, there are further
regulations which are Council Regulation (EC) 12008 (* the
Implementation Regulations”). In article 4 of timerpretation Regulations, it
Is provided that in relation to among other thitigst the obligation specified in
article 6 (3) of the Dublin Regulations Il (namelye Dublin Regulations II
ceasing to have effect when a person leaves a niestdte for more than 3
month):

“the fact that the obligations have ceased on thsi® of [that provision] may
be relied on_onlyon the basis of material evidence or substantiched
verifiable statements by the asylum seekay’'€mphasis)



23. For all those reasons, the application must fail &s | heard further
submissions, | will deal with the other points esin the application.

VI Did the Secretary of State have an obligation tanotify the claimant
before a certification was made under the Dublin Rgulations Il and if so,
has such an obligation has been complied with?

24. Miss Peterson on behalf of the claimant contendd there was an
obligation on the part of the Secretary of Statadbfy the claimant in advance
that it was proposing to invoke the Dublin Regula$ Il. She points out that in
article 3 of the Dublin Regulations I, it is sdtthat

“asylum seeker shall be informed in writing in antpuage that he or she may
reasonably expected to understand regarding thdiegtpn of this regulation,
it's time limits and it's affects”.

25. She relies on other provisions to support her cdite that before the
Secretary of State invokes the Dublin Regulatiohsthe asylum seeker
concerned should be informed. It is unnecessaryddoide whether that
provision imposes an obligation to notify the asylseeker in advance that the
Dublin Regulations Il are to be invoked becauseetl® clear evidence that by a
letter dated 18 July 2006, the TCU of the Home Office had informibe
claimant that her claim was being considered inoatance with the Dublin
Regulations Il. For the purpose of completenesshould add that my
provisional view is that the asylum seeker doeshawe the right to be informed
that the Dublin Regulations Il are to be invokediagt them but even if the
asylum seeker does have that right, the claimastimgeed notified.

26. The claimant’'s counsel does not dispute that thited of 19 July 2006
would constitute adequate notification if it hacdebereceived by the claimant
but Miss Peterson contends that it was not recdmyeithe claimant because she
had moved from the address to which that notificatha been sent. The
claimant’s erstwhile legal adviser the Immigratiddvisory Service had in a
letter dated 25 July 2006 informed the Secretarptate’s representative that
the claimant has moved address”

27. That letter does not state that the claimant hadeeh@t a time when she
would have received a letter of 19 July 2006. Sigamtly there is cogent
evidence from the Home Office that the letter ofJi®y 2006 was actually sent
on that day and that it has not been returned bypthstal authorities. The
claimant has not made a witness statement in wéhehhas stated that she had
not received this letter or even mentioned thig facthe witness statement
which she did make. In those circumstances, | maveloubt in finding that
advanced notification of a decision under the Dulfiegulations Il had been
made to the claimant by the letter of 19 July 2@®&ch substantially preceded
the Third Country certification made on the 15thgast 2006.

VII What obligation (if any) did the Secretary of Stée have after France
had accepted responsibility for the claimant undeithe Dublin Regulations



[I'in July 206 in relation to information communicated on behalf of the
claimant to the Secretary of State in November 2008hat she had been in
China for a period of more than 3 months in 2005 ash 20067

28. Miss Peterson also contends that after the SegrefaBtate was told that
the claimant had been in China for more than 3 hwiy a letter dated 30
November 2006, the Secretary of State then becawter an obligation to take
the matter up with France or to assume resportsilidr the claimant’s asylum
claim. This is disputed by Mr. Alan Payne counselthe Secretary of State.

29. It is common ground between counsel that until Sezretary of State
received the letter of 80November 2006, the Secretary of State did not know
and could not have reasonably known that the clainasas even contending
that she had been away in China.

30. I am unable to accept the claimant’s submissiorab&e it runs in the face
of the scheme set out in the Dublin Regulationd have already explained that
the purpose of the Dublin Regulations Il as setinuhe recital to the Dublin
Regulations wastt determine rapidly the Member States [for exangnan
asylum application lodged in one of the memberestdiy a third country
national]”.

31. Indeed the position is made clear by article 4 ld tmplementation
Regulations which states

“When a request for taking back is based on datppsad by the Eurodac
Central Unit and checked by the requesting memtage $h accordance with ...
the requested Member State shall acknowledge #&poresibility unless the
checks carried out reveal its obligations have ees

32. | attached importance to the mandatory natdirhie obligation which is
shown by the use of the word “shall” which demaaists that the obligation is
mandatory. There is no provision in either of thesgulations or any other
regulation which requires or even enables a couwotnyithdraw a request to a
member state under the Dublin Regulation in theasitn arising in this case.
As | have explained, the pre-amble to the DublirgiRations Il explains the
need to deal with the asylum applications “rapidigid that shows that a speedy
decision is required rather than a long drawn-ocat@dure.

33. The matter was considered by Wilson Ri(G) v The Secretary of State
for the Home Department[2004] EWHC 2848 Admin when he said in relation
to determining which member state would be respadior the substantive
examination of an application for asylum (with myghasis added) :

“..28...the process must be undertaken by referéadbe upshot of an enquiry
conducted by the member State with which the agpitc for asylum is first
lodged_and at the time when it is lodfed




34. Subsequently ilAA (Somalia) v Secretary of State for the Home
Department [2006] EWCA Civ 1540, Laws LJ giving the only sufnstive
judgement of the Court of Appeal said of the passagWilson J ‘s judgment
which | have just quoted *“ [26] l.find this reasoning persuasiveThis shows
that the process of determining where the subs®ipplication for asylum is
determined in a case such as the present casappiieation of the Dublin
Regulations Il is considered once and for all Wit application when it is first
lodged and at the time that it is lodged. Therefdr follows that by 30
November 2006 when the Secretary of State wastfildtof the alleged trip of
the claimant to China, it was too late to do amghabout the certification under
the Dublin Regulations Il which had been accegigd-rance. To reach a
different conclusion would undermine the purposeheaf Dublin Regulation Il
which is, as | have explained, to set out a franrkwdhich would lead to rapid
conclusions.

35. There is a further difficulty for the claimanhich would also mean that the
case for the claimant is doomed to failure and thdtecause the allocation of
responsibility between member states under the iDubbulations cannot be
challenged by an individual save on human rightaigds and perhaps on the
basis of irrationality, neither of which are relavao the present case. The
matter was made clear by Laws LJ who said whemgitie only substantive
judgment of the Court of Appeal R (AA Afghanistan) v Secretary of State
for the Home Department[2006] EWCA Civ1550.

“13...1 certainly accept in general terms an asylalaimant cannot challenge
(save perhaps on human rights grounds) the allocatof responsibility
between states for the determination of the cldiat has been affected by the
proper application of [the Dublin regulations I1]”

36. For the purpose of completeness | should pmibtthat further support for
this view can be found irMlota v Secretary of State for the Home
Department [2006 EWCA Civ1380] because Pill LJ (with whom $4s LJ

agreed) refused permission to appeal against aidedb the effect that

“once there had been acceptance of the transfeicghion the applicant is not
entitled to challenge the transfer. The judge tbtimat the regulations confer
no rights upon individuals to challenge decisiongtween states not
withstanding that the regulations are directly appble in the member states”

VIII. Conclusion

37. Notwithstanding the valiant and sustained ssbions of Miss Peterson who
had very limited or no material to support theng thefendant succeeds on
every issue and this claim must be dismissed.



