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Friday, 29 January 2010
MRS JUSTICE COX:

This claimant, an Afghan national, arrived ire tunited Kingdom in or around
November 2006. He was unaccompanied and he sasghim. He is unclear as to his
exact date of birth but claims that he was borhd82. There is a dispute between the
claimant and the defendant as to the age assessmesgquently carried out by the
defendant in December 2006, which is currently dhbject of earlier judicial review
proceedings, CO/1977/2009. However, the discisstee arising for determination in
this case is whether the defendant, having agreezhiry out a reassessment of the
claimant's age, has acted unlawfully in refusingéomit the person nominated by the
claimant, to accompany him as an independent adbfierver, to attend that
reassessment interview. This is the expedited"soiiéd up" hearing, ordered on the
papers, to determine whether permission shoulddeted and, if granted, to determine
the substantive claim. The reassessment has bestpoped pending the court's
decision. Pursuant to CPR 21.23 the claimant imped to bring these proceedings
without the need for a litigation friend.

There is no dispute as to the accuracy of tbeidéh background set out at paragraphs~6
to 10 of the claimant's grounds. The claimantvadihere in November 2006. He was
initially considered to be 14 years of age, assulteof the Home Office screening
process on entry, and he was given a date of birth January 1992. He was then
referred to the defendant to carry out an assedsofidnis age and the age assessment
interview took place in December 2006. The sing&ge decision handed to the
claimant immediately after this interview gave kiste of birth as 1 January 1989.
Subsequently, however, the full age assessmenitregat to the claimant's solicitors in
November 2007 gave his date of birth as 1 Janug®,1so that he was considered by
the defendant to be 16 as at December 2006.

Social service records subsequently disclosdbealaimant's solicitors, referred to at
paragraph 8 of the claimant's grounds, suggestadtie December 2006 assessment
had not in fact been concluded, and that the defentiad decided that further
assessment was needed. It is unnecessary to s#teoabntents of those documents
here although | note that, somewhat confusinglg,dafendant stated in a letter dated
26 July 2007 that the claimant had been assesdedaember 2006 as having a date of
birth of 1 January 1991.

On 19 January 2009 the claimant's solicitorg sepre-action letter to the defendant
challenging its assessment of the claimant's agpe. its response the defendant
contended that the claimant's date of birth hadch daefully assessed as 1 January
1990. The claimant issued judicial review procagdion 2 March 2009 challenging
the defendant's assessment. That claim is stdl, lawaiting the outcome of these
proceedings and of the reassessment which is neakéoplace.

The correct age of this claimant is importantause it is determinative of his
entitlement to the provision of accommodation anpp®rt by the defendant under the
Children Act 1989. Although the claimant is now lpager even a child even on his



10.

11.

12.

own account, he is a "former relevant child" withiie meaning of the Children Act
and the Children (Leaving Care) (England) Regutetid?001 because he was
accommodated by the defendant under section 28eoftt for a period of more than
13 weeks. As a former relevant child he is ertitie leaving care, and the defendant's
duties continue in that respect, with some exceptiantil the person is 21 years of
age.

In the first claim brought by this claimant, tjhuelge reading the papers ordered that
judicial review should be considered after deteation of the case oR(A) v
Croydon London Borough Council and R(WK) v Kent County Council [2009]
EWHC 939 Admin. The claimant's grounds were subsetly amended, and may yet
be further amended following the Supreme Court'sistn in R(A) v London
Borough of Croydon andR(N) v London Borough of Lambeth[2009] UKSC 8.

In relation to the present claim what happersethis. The defendant wrote to the
claimant's solicitors on 7 September 2009 indicptimat a "final assessment" of the
claimant's age would be the best way forward. & tvas meant a reassessment to be
carried out in accordance with the principles d&hbd inR(B) v London Borough of
Merton [2003] 4 All ER 280. In their faxed letter dat®@dSeptember the claimant's
solicitors made a number of observations concertigg process for reassessment,
including the following:

"Our client will wish to have an adult with him thiee assessment.”
The defendant's response of 10 September (fegallServices) stated:
"My client is happy for an adult to attend with MSA

After further correspondence concerning the daid time of the proposed interview
the defendant wrote as follows on 1 October 2009:

"I refer to your fax of yesterday and write to domf that my client is able

to carry out an age assessment interview for MSRb®ctober 2009 at
2 pm at Taberner House. Your client may wish foiredependent adult
observer to accompany him to the assessment.isliglthe case please
notify me in writing of who this will be."

On 6 October the claimant's solicitors confidnas attendance on that date and
informed the defendant as follows:

"Our client will be accompanied by a clerk by thame of Andrew
Frederick. He will be an independent adult observee will not say
anything in the assessment. He will simply bedherobserve and note
what takes place.”

Andrew Frederick is a legal clerk registerethvan agency called WNT Legal, which
advertises itself as a "unique specialist suppastngany delivering effective
recruitment and outsourcing solutions”. It arranfpe those people who are registered
with it to provide, amongst other things, clerkisigpport to solicitors' firms. E-mails
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from Ms Nackeem, a manager at WNT, dated 23 Nover2b@9 state that all the
WNT clerks have completed either the Legal Praxctér Course or the Bar Vocational
Course, and have previously worked as either pgaideor solicitors. They work on a
freelance basis and are assigned to solicitomsisfithrough WNT to work on the
particular task identified.

13. Mr Purkiss, the claimant's solicitor (with them Harter and Loveless) has used the
services of WNT and of Andrew Frederick on a numiifeoccasions. He regards Mr
Frederick as an efficient clerk who takes a gootendAt paragraph 3 of his withess
statement Mr Purkiss says this:

"The claimant in these proceedings does not hapanal advisor at the
Refugee Council Children's Section [the RCCS]. TRECS was
therefore unable to provide somebody to accompagychent to the
reassessment interview scheduled to take placel ddctober 2009. My
client did not have any other person to accompamyth the interview.
My client's social worker obviously works for thefdndant. My client's
key worker works for the agent of the defendanteitier the social
worker nor the key worker are therefore independerseparate from the
defendant. | advised my client that it was impetrisomebody attend the
age reassessment interview with him in order t@ taknote of what is
said by the assessing social workers and by hiny.clMnt accepted my
advice. Because my client had no-one who couldrapany him to the
assessment interview he agreed that my firm shand@nge for
somebody to accompany him to the interview. Iragesl for my client to
be accompanied by Mr Andrew Frederick. He is alleterk who works
for an agency WNT Legal. Andrew Frederick has dorany clerking
jobs for me and my firm. He is efficient. He takegood note. He is an
adult. | requested him to attend the age reassggsnterview with my
client and to take a note. | asked Mr Frederickneet my client outside
the social services building in Croydon and to gowith him. Mr
Andrew Frederick was made aware by me that his wae not to take
part in the assessment and that he was not tovémer He was there to
support my client. If my client wanted to have r@dk Mr Frederick
could help my client ask for a break. Other thiais e would not say
anything during the assessment. | advised Mr Fradéhat he might be
asked to sit at the back of the room behind myntlid advised him of
this because this was an instruction given to a 8(@@nel advisor who
accompanied another client of mine to London Bohowg Croydon
social services for an assessment interview."

14. By letter of 13 October, however, the defendasponded to Mr Purkiss as follows:

"Please note that a clerk of your firm is not cdesed an independent
adult observer by my client and so will not be péed to attend the
assessment. Instead my client is willing to canthe Refugee Council
and ask for a representative to attend from there."
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This dispute, which was unresolved by furtherespondence, has led to the issue of
this second application for judicial review by thkaimant and to the reassessment
interview being postponed. In their pre-actiontdetof 14 October the claimant's
solicitors made essentially three points:

1) The claimant does not have a advisor aRékigee Council Children's Section.
Furthermore, the Council was no longer permittedattvise in age dispute cases
because of a decision by central government tlegt would not be funded to advise in
such cases.

2) The defendant's decision to refuse permiséo Mr Frederick to attend as an
independent adult observer was unreasonable aatioial. An independent adult
means an adult who is independent of the Londorogr of Croydon and the
claimant is entitled to choose the adult he wighesccompany him to his interview.

3) In any event, Andrew Frederick is not a klemployed by the claimant's
solicitors but works as assigned by the outsouragency WNT Legal.

The defendant's reasoned response of 27 Ocwibéar as relevant to the issue | have
to decide, and upon which the defendant relieasifollows, as expanded upon by the
evidence which has been filed subsequently:

Firstly, the defendant's current policy is tteointerviewees in age assessment cases
the opportunity to have an independent adult pteséfhe defendant's current pro
forma age assessment invitation letter, referrad tbe summary grounds, includes the
following passages:

"Your client may wish to bring an independebserver to attend and to provide your
client with support during the assessment proceRlease note that the independent
observer may not provide guidance, advice, nor angmy questions on your client's
behalf. Persons your client may wish to considerhas social worker, key worker, a
friend/family member, a representative from theuget Council, the Official Solicitor
or your client's litigation friend. LB Croydon amilling to make contact with an
appropriate independent observer on your cliengbalh. If your client wishes,
however, we will require at least 72 hours noticedd so. Failure to inform us that
your client wishes us to organise this may resulyaur client's assessment interview
being carried out without his observer or the wieav being rescheduled to another
date. We do not consider that legal represenwgtitleeir agents or associates will
generally be appropriate to fulfil the role of ipgmdent observer. There may be
comparatively rare occasions, however, where onfdbts of a particular cases it is
appropriate for such a person to be present. Ebesmngve where the Official Solicitor
or a specialist child protection solicitor has baepointed.”

| was told during the course of the hearing the claimant had not in fact been sent
the letter containing this information.

Reliance is also placed by the defendant is thspect on the witness statement of
Janet Patrick, service manager with the defenddsmaccompanied Minors Team
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("UMT") dated 13 May 2008. This statement was aotfprepared for use in earlier
judicial review proceedings in a different caset ibthas been served in this case in
addition and the defendant wishes to rely uporatstents. The statement deals with
the age assessment process generally but at painags8 to 64 Miss Patrick states as
follows:

"Prior to the day of the assessments the assessitigl workers will
establish what language the applicant wishes toamse an interpreter
provided as appropriate. The applicant is alsasadvthat he can have a
person to support him during the process and gh tim at interview.
This is frequently, for example, a panel advisoonfr the Refugee
Council. The role of this person is to observe #ge assessment
interview. The UMT's experience is that applicardse often
accompanied by a Refugee Council Panel advisdretage assessment.

64) An age assessment interview will last approx@tyaone hour thirty
minutes to two hours although some may take lomgecircumstances
dictate. Each interview is undertaken by two doew@rkers."

Secondly, at paragraph 7 of the response @@aber, the defendant stated that it was
"certainly willing for the applicant to have an #&dwith him for the purposes of
providing support”.

Paragraph 8 continued:

"If your client cannot identify an adult, LBC is Mg to assist him in
two further ways. First, it is willing to providassistance in the form of
contacting the Refugee Council so as to ensure #haterson is
represented albeit that your client does not hagpezific adviser from
there. We do not accept your point in relatiotht® Refugee Council not
being appropriate due to their inability to advis&n age disputed matter
as clearly a representative from the Refugee Cowmaild not be taking
the role of an adviser but instead that of an iedédent adult observer
which is surely the key issue here. Secondly, figntis willing to
ensure that a key worker who is independent oafs@ssment process in
his case is present to provide the necessary suppor

There is before me a statement from Bana Bamafa panel adviser to children being
advised and assisted by the Refugee Council. IHérows that as a panel adviser he
has accompanied children or young persons to agssment interviews carried out by
this defendant on numerous occasions. His rolealveays been to support the child.
He is not permitted to interfere with the assesimssve to request a break where
appropriate, and he is always permitted to taketa of the interview. However, he

states that this claimant does not have a panéedat the Refugee Council. Further,
he states:

"Due to United Kingdom Border Agency funding regumrents placed on
the RCCS, the RCCS is currently unable to senddarser to attend an
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age assessment interview in circumstances wherehildfyoung person
does not have a panel adviser. The UKBA has saideg RCCS that the
RCCS cannot work with children/young people whoske season for
referral is that they are age disputed.”

24. This is confirmed by Helen Johnson, RCCS oeratmanager, in her letter attached
to Mr Banafunzi's statement.

25. On the evidence before me therefore supporthierclaimant at his interview would
not be available from anyone at the Refugee Coundtr McGuire, appearing on
behalf of the defendant, accepts this and fairdyrdit pursue this suggestion before me.

26. The remaining points made by the defendanpposing the presence of Mr Frederick
are as follows. There is no general legal rightnsist on the presence of a legal
representative at an age assessment interview, draose a legal representative as an
independent observer. Nor is it appropriate tovabm applicant "to have the benefit of
legal representation at the age assessment”. $h cases, it is said, it is undesirable
for a legal representative to be present at ing@rvi This is because, and | quote from
the summary grounds:

"They are liable to affect adversely the properduarnt of the interview, to
judicialise the process and undermine the prospEcasy rapport being
developed. Their very presence is liable to makeprocess more formal
and to undermine the prospects of effective infaioma gathering
occurring in interview. It would interfere withelprofessional ability of
social workers to carry out social work. Furthéris generally
undesirable for the interview to be conducted indittons where those
conducting the interview are being observed by Ewywho are present
at the behest of the applicant they are intervigwitMoreover, as was
noted by Janet Patrick, the authority is concemoeensure that answers
given are spontaneous, open and genuine. We ameermed that an
applicant who has a legal representative presegtsaek to say no more
than he has said to his legal advisers and thetebgrt the information
gathering process in interview. The presence lefyal representative is
liable to have a negative impact on the interview the openness of the
applicant, and on the interview itself. We notattjou say he would
remain silent in interview. That does not allay @mencerns as to the
possible negative impact of his presence on the\ii@wing process."

27. Later on the defendant added this:

"We do not discount the possibility that in thetmadar circumstances of
the case it may be appropriate for a solicitoréglesent. The particular
facts of a case may make it appropriate eithefltovaa solicitor or legal
representative to be present. We do not see tlcat@rcumstances arise
on the facts of this case however."
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Finally in relation to Mr Frederick's positionparticular, it was said to be clear that he
was acting as agent for the claimant's firm ofcslrs and that he "therefore falls to be
treated in the same way as an employee".

The Law

It is unnecessary, given the discrete issuelwarises in these proceedings, to set out
the statutory framework for the defendant's dutiesler the Children Act 1989 to
children in need within its area. It is commonuwrd, as is now well known, that there
IS no statutory procedure or guidance on the assegsof a young person's age. Local
authorities and the Home Office have developed theh policies and practices on an
ad hoc basis over recent years and these have @ewthe subject of judicial scrutiny
on a number of occasions. Practice Guidelinesatpg assessments and a template
interview check list for such purposes, known as ‘tRractice Guidelines for Age
Assessment of Young Unaccompanied Asylum Seekerg® been formulated by this
defendant together with the London Borough of Hgllon. They are now being used,

| am told, by many local authorities in conductswgh assessments.

A number of principles relevant to age assessnendertaken by local authorities
were set out by Stanley Burnton JR(B) v London Borough of Merton. The effect
of the very recent judgment of the Supreme Counvdver, is that where there remains
a dispute as to age between the assessing lodadrdytand the young person in
guestion, this is to be resolved by the courts awadter of fact on the evidence
available to them in any particular case. Judicegiew proceedings will need to be
adapted as necessary in such cases.

Last month, following this decision, Holmanaklg directions in a number of disputed
age cases, which he considered might helpfullydsel un such cases in future. He held
that, when considering whether or not to grant pesion and without prejudice to the
usual discretionary issues, such as delay or whdtiee relief sought has become
academic, the test in such a case as this shosgahieally be whether there is a realistic
prospect, or arguable case, that at a substamtotdinding hearing the court will reach
a relevant conclusion that the claimant is of angmr age than that assessed by the
local authority.

I mention this by way of background becauseetiea dispute between counsel in this
case as to the full effects of the Supreme Couwésision on judicial review
proceedings in such cases. It is neither necessarywise for me to pronounce
authoritatively upon that dispute here. Howeveshall approach the issue arising in
this case on the basis that the assessment cautdoy the local authority, including
the integrity of the age assessment interview, still be relevant before this court.
The public authority has to make its own determamain the first instance and it is
only if the claimant's age remains in dispute that court may have to intervene. As
Lady Hale observed at paragraph 33 of her judgment:

"The better the quality of the initial decision nrak the less likely it is
that the court will come to any different decisigoon the evidence."
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Leaving aside the question of admissibilityeapert evidence, which is a matter of
some controversy, there will, | anticipate, be ambar of cases where the age
assessment interview is the only information betbeecourt. The particular claimant
may have, for example, no ID card or any other dwentary information, or any
witnesses who can help as to his age. Given thplaxity of the assessment task and
the possible trauma, bewilderment and anxiety efyibung person, as referred to in the
Practice Guidelines, the fairness and transpararicthe questioning process will
continue to be important, not only for the partanps at the time, but for any court
subsequently asked to determine a dispute astalthaant's age.

There being no statutory guidance in relationtlie conduct of assessments, the
defendant in this case has decided that fairnedsdes each young person being
afforded the opportunity to be accompanied at wer by an independent adult
observer. It has adopted a policy which, subjedhé limitations identified in the pro
forma invitation letter to which | have referredables this independent adult to attend
the interview, observe the proceedings, and, a8arafunzi's unchallenged evidence
shows, to take a full note. The "support" refeti@ds support offered by their presence
alone, any intervention being restricted to suggksbmfort or refreshment breaks and
the like. There is no criticism made of theserretsbns in this case.

The first issue raised is what the words "irhgent adult observer” mean and the
dispute before me has centred on the word "indep@hd In paragraph 21 of its
summary grounds, the defendant states that it @sldok of independence of Mr
Frederick which is contested and not the claimamn¢sdom to choose the adult he
wishes to attend. This naturally begs the quesitmtependent of whom?

| agree with Mr Suterwalla that the word "indegdent" is not to be considered in a
vacuum but in the context of the defendant's paiegt of what this claimant was being
told. Mr McGuire's submission, on behalf of thdetelant, that it means independent
of the parties, that is someone who is "not aligngtth one party or another”, with
respect cannot be correct on the defendant's osa céihe pro forma invitation letter
identifies, as examples of such observers, a frarttle young person, or a member of
his family, or a representative from the Refugeeurt@d, none of whom would be
independent of the claimant in that sense. A padeiser from the Refugee Council
would clearly be "aligned to" the young person they tasked to advise.

On the evidence before me the plain meanintpefvords used by the defendant, in
informing this claimant that he could be accompadntey an independent adult
observer, is that he was permitted to have in d#ieoe someone who was independent
of the defendant authority. Further, the claimaas told that he was entitled to choose
that person and, if he was unable to find somethes, the defendant would be willing
to help him to find someone. | therefore accept3dterwalla's submission that the
starting point here is that, under the defendant's policy, the claimant is entitled to
have an adult of his own choosing in attendance iwhndependent of the defendant
and who may or may not fall within one one of tlaegories of people suggested by
the defendant by way of examples in the pro foratiz.
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The second issue is whether, as the claimamérds, it follows from this that a young
person can choose to have his legal representatiséendance, and that the reasons
given by the defendant for its refusal to permiwyars to attend, save in rare and
exceptional circumstances, are unreasonable aafibival. Mr McGuire submits that
the defendant was entitled to decide, for the nemgiven, that in most cases it would
be undesirable for a legal representative or henatp be present at an age assessment
interview and that the decision to exclude Mr Fratkewas arrived at on a rational and
lawful basis.

The reasons given in the summary grounds fosirey access to Mr Frederick really
come to this: Lawyers are liable adversely to dffthe proper conduct of the

interview; to judicialise the process and make irenformal; to undermine any

prospects of any rapport being developed and etg¥e information gathering during

the interview; to render it likely that the youngrpon stays silent; and generally to
have a negative impact on the openness of the yperspn and on the conduct of the
interview itself.

One other reason referred to by Janet Patritler statement related to the need for the
assessors to ensure that the answers given bytimg yerson are genuine answers and
not the product of any coaching. Mr McGuire did,rfiowever, rely upon this as a
valid reason for excluding a legal representatreenfthe proceedings. He was wise to
do so, because given the individuals suggestetidgefendant as appropriate to fulfil
this role, this would not in my view be a rationadsis for singling out a legal
representative as someone to be excluded fromrdoegs.

It seems to me that this reasoning would apphaddition to some of the other
objections. | can identify no rational basis faggesting, for example, that a lawyer,
whether representing the young person or not, wdagéldmore likely by her mere
presence in the room to undermine the developmérg mpport or the effective
gathering of information at interview than, say,gaod friend or member of the
claimant's family, or indeed an adviser from thdugee Council. Obviously if the
defendant had valid reasons for believing that ghgicular person chosen as adult
observer, whether or not this included the clairsategal representative, might
adversely affect the conduct of the interview ity ahthe ways identified, they would
be entitled to refuse permission for that persattendance. There does not seem to
me, however, to be any rational basis for refugiagnission on any of these bases to
all legal representatives, their agents or assexiat

This leads me to another difficulty for the efedant in this case, as | see it. The
reasons being advanced amount essentially to bgeaéralised assertions in respect of
which the defendant has provided no evidence imp@ip The context for this
defendant's refusal to allow a legal representasivke agreement of the parties that the
adult attending must remain mute, offer no guidanceadvice, and must merely
observe the proceedings. The assessment inteivialkeady a process now attended
by some formality, as the defendant's own Pradctualelines and interview template
indicate. The template in particular, with itsustured headings for questions and
notes of guidance, indicates the necessity forfelbesmd appropriate questioning and
for a proper record to be taken of the respondédsil to see how the formality that
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already arises would necessarily be increased tanaesirable degree by the mere
presence in the room of a legal representativéasroer as opposed, say, to an adviser
from the Refugee Council. On the defendant's owdesce this interview is carried
out by highly trained and experienced professignaleo are unlikely to regard
themselves as constrained in any way by the presehanother professional in the
room, albeit of the legal variety. Nor do | coreithat a young person is more unlikely
to answer questions as a result of the presenedeaijal representative, or that such a
representative might influence his frankness inesaevay. In circumstances where the
importance of giving truthful answers is carefullyplained by trained professionals,
and given the confidential relationship existingween the young person and his legal
representative, the mere presence of the lattebsearver cannot plausibly be a reason
for the young person not to be open and frank hishassessors.

In my judgment therefore, the reasons advabgdtie defendant for refusing to permit
lawyers, their agents and associates to attend adowithstand scrutiny. On the
contrary, based upon the defendant's own evidehess would seem to me to be real
benefits afforded by the presence of the claimdatiyer in terms of the fairness and
transparency of the procedure. The defendant hgshasised the importance of
"getting it right". Miss Patrick has drawn attemtj at paragraph 67 of her witness
statement, to the difficulties which frequently ggat themselves in such cases,
reference to which is made in addition in the RecacGuidelines. Thus she refers, for
example, to the possibility that those being inemed may be nervous in an
unfamiliar situation; to the need to be alert tee tlevel of tiredness, trauma,
bewilderment and anxiety that the young person beagxperiencing; and to the need
to ensure that he or she understands the questitiesl and that the questions are asked
clearly and sensitively.

In such circumstances, where the need fordagnn the conduct of assessments is
accepted by the defendant, | would regard the poesef a legal representative to
observe it as more likely to enhance that aim toathwart it. | gain some support for
this conclusion from some observations of Mr JesBtake in his recent judgment in
R(NA)v London Borough of Croydon [2009] EWHC 2357 Admin. It is correct, as
Mr McGuire points out, that different issues andaad a greater number of procedural
defects in the age assessment process for thatasigiwere there under consideration.
Mr Suterwalla rightly accepts in addition that Bdalkl was not focussing on the
claimant's entittement to choose his legal reprisee to attend as independent
observer and that his observations did not theedfare the benefit of full argument on
the point and indeed were not part of the ratieveéitheless, the defendant's failure in
that case to afford the claimant an independent atiserver arose in the context of the
defendant undertaking a second assessment folleavihgpute over the first.

Having referred at paragraph 16 and paragr@ph) 5o the view of Collins J iR(A)v
London Borough of Croydon (No.2) that the presence of an independent adult was
one of the necessary aspects of fair procedure tpplied, Blake J expressed the view
that the context of the case before him revealed ithportance of that requirement in
the overall assessment”. At paragraph 50(2) ltethés:

"It is particularly surprising that the claimant svanot offered the
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opportunity to have an independent adult preserthénlight of the fact
that he had been recognised as a minor, was repeesby a litigation
friend in the outstanding judicial review proceagiinand he also had a
solicitor experienced in child protection mattecsirag for him. Neither
the litigation friend nor the solicitor were infoeu that there would be a
review at all of the decision and challenge or thdurther interview of
their client was contemplated in pursuance of teaiew."

He returned to this issue later on, when regfgrto a misunderstanding said to have
occurred during the interview. He said as foll@t/paragraph 56:

"In his witness statement the claimant says theg was an error in
understanding and translation and that what he r@ally trying to get
across was that he was worried at the time he vedeihe advice in
Pakistan about his future prognosis at 18 becadistheo continuing
problems with his elbow. In my judgment this iegsely the sort of
important dispute that the presence of a soli@roan adult friend or an
adviser is intended to guard against. It is celyaithe kind of
inconsistency that must be put at the time to enthat the assessors have
accurately captured the information through theerpteter and any
explanation that they might be able to obtain fribwia claimant in respect
of it."

Given the restrictions applied to the rolehs# independent observer, which have been
accepted by the claimant in this case, Mr Suteemdtles not suggest that there could
or should be any intervention by Mr Frederick dgrthe interview to correct any such
misunderstanding. He is content for the claimamdiiinated representative to attend
only to observe. Whilst | acknowledge that Blakeak not focusing on the issue as it
arises before me, it seems clear to me from hisaresnthat he anticipated that an
independent adult observer could include a youngqmes legal representative. |
respectfully agree. The fact that there is nollegat to insist on a legal representative
being present seems to me to be beside the pdim. entittement to choose his legal
representative to act as his independent obserisasarom the policy the defendant
has itself adopted and the lack of any rationalsbadvanced by the defendant before
me for refusing it, in particular given the limitedle that it is agreed that the observer
will play.

Even if the defendant were entitled to refuse permit the claimant's legal
representative to attend, it is also clear that RMederick would not in fact be
performing that role for this claimant. Indeed,vii@uld not be permitted professionally
to represent him, given the limited basis on wWMENT have assigned him, to carry out
only clerking services requested via an outsoureimgngement. The ban on all legal
representatives, their agents and associates tisfdhe in any event too wide and
cannot be sustained. Mr Frederick could not realsigrbe said to be assuming a role
"aligned with that of the claimant's firm and iteentity and purpose”, as the defendant
suggests.
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Mr McGuire submits that Mr Frederick's presewoeild be more disruptive because of
the the already existing dispute between the deiendnd the claimant's solicitors. |
do not accept, however, and there is certainlyvideace to support it, that there can
be any legitimate concern that the claimant migltpa a defensive position as a result
of Mr Frederick's attendance. Whilst he may berating as agent, to represent the
claimant's solicitors on this occasion, he will i acting as the claimant's legal
representative. It is important, in my view, tancentrate on the substance of his task
and the actual role he is to play rather than #hbell that may be attached to it. Mr
Frederick is himself a professional and would blyfaognisant of the nature and
extent of his role, and of the boundaries.

| turn finally to the question of discretionMr McGuire submits that, since the
defendant has offered to find an alternative obeeior this claimant, he is not entitled
to relief. However, there was no reference todfier made now in the letter of 13
October, save in respect of the possibility of sooty attending from the Refugee
Council which, it is now accepted, is not an optiorthis case. This offer was then
repeated in the reasoned response of 27 Octobaharalternative mentioned, namely
a key worker, would not be independent of the dddiah authority. Thus the first time
an offer of an observer independent of both pasias made was during the hearing
before me.

Mr McGuire referred to the possibility of someofrom the organisation Voice

Advocacy Services. There is, however, no evidetit&& someone from that

organisation would be prepared to act in that aapac as to how their attendance
might be funded, if at all. If it were being sugtgdl that the defendant could pay for
their attendance that would, of course, strikénathteart of their independence.

In all the circumstances, having regard tortbed not to delay any longer the pressing
need for the reassessment in this case, the claimantitled to the relief sought, and |
shall now discuss with counsel the terms of theordt follows that | grant permission
and indeed grant the substantive application fdicjal review.

MR SUTERWALLA: My lady, | am grateful for yowronsidered judgment. | do not
know whether the defendant is in the light of jl@igment willing to undertake in open
court that he will allow the claimant to bring withim Andrew Frederick to the
reassessment and that it be scheduled forthwifttheldefendant is willing to say that
in open court, in terms of the (inaudible) ordeellwit is entirely in your discretion, my
lady, but the relief would be obtained effectivblythat.

MRS JUSTICE COX: Well, Mr McGuire may be abdesay so now or he may need
time or he may want the benefit of some time --

MR MCGUIRE: | had best preserve the positigrstying the way to deal with this is
for there to be a declaration that he is an indéeen adult observer and is still
comfortable in that definition. | do not offer andertaking because of the application
| will seek to make in order to preserve our positin terms of permission to appeal so
that we do not find ourselves in a situation of mgkdifferent commitments to
different people.
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MRS JUSTICE COX: No. Well, I understand. A making that application now?
MR MCGUIRE: Yes, | do.

MRS JUSTICE COX: Right. Well, | have consetkryour application. On the
particular facts of this case and having regarthéoconclusion | have arrived at | will
refuse you permission to appeal. You may, of agufsyou wish proceed to the Court
of Appeal.

MR MCGUIRE: | am obliged.

MR SUTERWALLA: My Lady, the only other thing ithe matter of costs as |
understand it. We would seek our costs to (indajlib

MRS JUSTICE COX: Thank you very much.

MR SUTERWALLA: | do not know if my learned émd has any --
MRS JUSTICE COX: Do you want to say anything?

MR MCGUIRE: | could not challenge it on thatigment.

MRS JUSTICE COX: Thank you very much indeédlell then, | will make the
declaration that is sought and can | rely upon seljiplease, to agree the precise terms
of the order and submit it.

MR SUTERWALLA: | will endeavour to get yourerk's email address.
MRS JUSTICE COX: Thank you very much.

MR SUTERWALLA: Just to confirm, my Lady, it ia quashing order on the
defendant's decision and then a declaration as tvail Mr Andrew Frederick is an
independent adult observer within the meaning efdéfendant's policy.

MRS JUSTICE COX: Yes. There will be an appiate formula, | am sure, that you
can both agree but that is the essence of it kihyas. Thank you very much. | am
very grateful to you both for your assistance.
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