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MR JUSTICE HODGE: This is an application fodigial review by Huseyin Bor.
The defendant is the Secretary of State for the él@upartment. Mr Bor is from
Turkey. He came to the United Kingdom and clairmsglum on his arrival.

I look first at the background of the case. Themant was born on 20 April 1980.
When he came to the United Kingdom he claimed tcabefugee whose removal
would be in breach of the United Kingdom's obligat under the Geneva Convention
1951. His application was refused by the Secrata§tate. It came on for hearing as
an appeal before an adjudicator, Miss M B Headen,Birmingham (the then
Immigration Appellate Authority). The determinatizvas promulgated on 1 December
2004. The appellant was unsuccessful in his appdalchallenged that decision. An
application was made to the then Immigration Appe@unal which was dismissed
on 24 January 2005. Thereafter he made an apphctir a statutory review. That
was considered by Moses J and dismissed on 14 &gb2005. Very shortly
thereafter, on 24 March 2005, the claimant's dolisi mounted a challenge to the
process of decision making both by the adjudicatat by Moses J.

There has been significant persistence by tladsésing the claimant, pressing their
contention that this matter should be reconsidaeed fresh claim.

On 25 October 2005 the appellant's brother Melgse was successful in his asylum
appeal which came on before an immigration judtgs, @ Birmingham, in that month.
This led to further submissions from the claimasd@ikcitors.

As has too often been the case in applicatidriki® sort, the Home Office was very
slow to respond to these submissions. They evintdia so on 18 July 2006. The
letter sent on that date to the claimant's soligsitteclined to treat various submissions
that had been received as a fresh claim. Therletiacluded in the usual form,
suggesting that the claimant should make arrangentenleave the United Kingdom
without delay.

On 12 August 2006 these judicial review procegsliwere launched. They came
before a single judge who refused the applicatioft. was however renewed.
Permission was granted by Calvert-Smith J on 2Mano0?.

On 31 July 2007 the Home Office sent anotheelddb the claimant's solicitors. This
purported to deal with the impact of IK (Returnedé&ecords - IFA) Turkey CE004]
UKIAT 00312. As will appear further in this judgmte the core of the claimant's case
is that the fresh claim should be properly allovwedjo ahead particularly because of
the findings in_IK That is a country guidance case by the Asyluih lammigration
Tribunal. The practice directions of that tribunadjuire country guidance cases to be
had regard to and - unless there is some reasawe-th be followed by those who have
to make decisions in relation to matters which tleyer. If the cases can be
distinguished then they are to be.
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It is therefore clear that the claimant's asyland human rights claims have been
refused on appeal. Challenge to that appeal aghi@sdjudicator's decision has been
rejected by the Immigration Appeal Tribunal andskgtutory review.

This case continues to be based on further sdomis and is said to be a fresh claim.
Such fresh claims are, under the Immigration Rubesisidered in accordance with
Rule 353:

"When a human rights or asylum claim has been eefasd any appeal
relating to that claim is no longer pending, a dieci maker will consider
any further submissions and, if rejected, will tltetermine whether they
amount to a fresh claim. These submissions wilbam to a fresh claim
if they are significantly different from the maiarithat has previously
been considered. The submissions will only beiogmtly different if
the content -

(i) had not already been considered, and

(ii) taken together with previously considered engl creates no realistic
prospect of success notwithstanding its rejection.”

The test as to how this should be applied i kwwn. The leading case is WM
(DRCQC) v Secretary of State for the Home Departmi2d®6] EWHC 1495. The leading
judgment was given is by Buxton LJ. He considehed the test in the second limb of
paragraph 353 to be "somewhat modest". What thet d@ms to do is to consider
whether there is a realistic prospect of succesenwnew material is considered
together with material previously considered. Tieat applies to the Secretary of State
as well as to the court, and both the court andSkeretary of State must, when
applying the test, use anxious scrutiny.

The detailed grounds of defence (helpfully samsed at paragraph 20) state:

"The issue in this application, therefore, is wieetthe defendant's view
that the claimant's further submission, taken togretvith the previously
considered material, did not create a realisticspeat of the claimant
succeeding before an immigration judge was irraliMiednesbury
unreasonable bearing in mind the needs of anxicugigy (is the need to
give proper weight to the issues and to consider @hidence in the
round).”

Mr Fripp, in a full and helpful submission badkby a lengthy skeleton argument,
relies on a number of points. His main case raalgtes to the applicability of Iko
this decision. | shall return to that later. Swtly, he relies, as to some fresh evidence
at least, on the decision in the claimant's br&dhdaim, that is the appeal allowed in
October 2005. Thirdly, he relies on this claimbaing part of a Turkish oppositionist
political family. There are various sub-headingsthiat view. He says that there is
sufficient evidence on the NUFUS system which opsran Turkey which identifies
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the wider family of this claimant and can be usegihpoint him as part of a political
family.

It is said that the claimant is related to an&a Yeter Guzul, who died on hunger strike
in prison, a person called Ali Bulut who is knower political involvement and Yeter
Guzul's brother Murat Guzul, who was a fighter fbe opposition groups but was
killed in combat in about October 2005. Mr Frigties on evidence subsequent to the
adjudicator's decision relating to a raid by theusiy forces on the claimant's father's
home, also in about October 2005.

It is necessary to quote the factual findindgstle adjudicator to enable these
submissions and assertions to be considered, bdtieiround and in relation to what
was actually decided. At paragraph 26 she stated:

"26 The appellant has given a consistent accouatighout his claim and
| do not agree with the respondent's argumenthlsatlaim was vague
and lacking in substance. | accept that the appelvas detained on
three occasions when he was living in Tunceli. ©bgctive evidence
would show that frequent round-ups of young men wtere then
detained for a period, tortured and released witlcbarge were a fact of
life in south-eastern Turkey during the 1990s. a@le from his own
evidence the appellant was not a member or stropgaster of TIKKO
or TKP (ML). He describes himself as a sympathibat remains
oblivious to the violent nature of these organmai Although he
demonstrated at interview reasonable knowledgéefarganisation, he
denied their violent background. It would appédwttthe authorities do
not consider him to be a threat in view of the fdt he was always
released without charge or conditions. Althougé #ppellant said he
was asked to become an informer no consequencesarapp have
followed from his refusal. In 1998 the appellantved to Istanbul. He
was again arrested because he took part in a déraoms. However
after a period of detention and mistreatment he vedsased. Even
though he appeared to have avoided military seraidtis point, he was
only advised to report for his medical. He conéiduo demonstrate but
was not detained again. He says that the auth®miere looking for him
and that his father was detained and questionesl hd$ indicated in his
evidence that the authorities in Tunceli are $bitiking for him and do
not believe that he is in the UK. On the basa the authorities have
shown no particular interest in him following detens in the past, | find
it highly unlikely that they would take this muahterest in him over the
past four years and | consider that the appelRattempting to enhance
his claim by stating that the authorities are &itlking for him.

27 The appellant's account is supported by twoesgrs who appear to
be his cousins. Both have been granted refugéesséad appear to be
closely related to a known member of the PKK. Be#Hy that the
appellant suffered the same problems as them burtalidence is mostly
as a result of hearsay and is not founded on dkremivledge. Apart from
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the fact that | am satisfied that the appellant Isasfered past
mistreatment because he is an Alevi Kurd who livedn area of Turkey
that supported the Kurdish armed struggle, the esgrs' evidence does
not add much weight to the appellant's claim. Apartant question is
how far this appellant is considered by the Turkaslthorities to be
suspected of separatist sympathies because ofamgyfconnections.
From the evidence it would appear that this appelas not shown any
more than that he was a Kurd living in the wrongganf Turkey when he,
along with other local young men, were subjectedetgular round-ups
and periods of detention and mistreatment becdnesevtere Kurds. | am
not satisfied that this appellant would be seem asember of a family
where other members were PKK guerillas. Thereiswidence from his
past detentions that this has featured prominemthys arrest. He himself
has never proclaimed PKK sympathies and therettsmgto link him to
TIKKO in particular. He has said in evidence that was not arrested
distributing leaflets and that this part of histetaent was incorrect. The
appellant has a brother living in Istanbul who appenever to have
suffered because of his family connections or thsieity whilst living in
Istanbul.

28 Although the appellant has indicated in evidethed he fears further
detention and mistreatment, in all his evidence migin reason for
leaving Turkey appears to be his desire to avoidary service. Despite
previous detentions it appears to be his call-upepa that really
prompted his departure from Turkey. Although tippedlant indicates
discrimination in the armed services against Kurthe background
evidence would not appear to support any serioserichination unless
the person was perceived to be a suspected saparaterrorist. There is
no reason disclosed in the appellant's evidens@aw that this would be
the case as his detentions have never resultetyinase against him and,
despite his claim to have been photographed amgrfiprinted, are not
likely to have been recorded other than localltifall. It is likely on
return that the appellant will be found to be aftdewader and will be
subject to prosecution and punishment as a drafexzv On the basis of
my findings above, however, there would be no nedso the appellant
to be suspected of any separatist or terrorist @iy sympathies. He
does not appear ever to have been connected witRKIK cousin, even
though he said that his family were consideredetodiels. However, on
the basis that this view was taken generally by dbéhorities, it is
unlikely that the appellant would have been reldadsem his detention
without conditions if at all.

29 In summary, therefore, whilst | find that thepajpant has suffered past
persecution as a result of his detention and naistrent, the authorities
do not have any ongoing interest in the appell@thee by virtue of his

political views or his ethnicity, particularly ihé appellant remains in
Istanbul. Should he return to the Tunceli areayéwer, there is a real
risk that he would suffer similar persecution asthe past due to the
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continuing presence of the security forces in tleaand the heightened
tensions following the war in Iraq. As far as risk return to Istanbul is
concerned whilst the appellant is an Alevi Kurd anthy suffer
discrimination and harassment, | do not considat tthe authorities have
any interest in him for his political views or besa he is a supporter of
TIKKO. It is unlikely that his past detentions leabeen recorded or
would show up on the GBTS database. He would tikediup as a draft
evader and may be detained and passed to therynditithorities because
of this or released and ordered to report but hdbfind that anything
else would be recorded on the GBTS. Any punishrhentceived would
not bring the appellant within the 1951 Convention.

These findings were unsuccessfully challenggdhey are a starting point to any fresh
claim challenge in relation to the claimant's broadtentions.

| turn, first, to the brother's case. This teratame before a different judicial officer,
by then an immigration judge. The case had beeougin many hoops before it
reached him. It was, | think, the third time thattar had been under instruction (?).

Miss Busch reminded me of the proper approacbases of similar facts which are
decided differently. This is contained in OtshudSecretary of State for the Home
Departmenf{2004] EWCA Civ 893. Sedley LJ said about thgteqd:

"This appeal comes before the court by permissioday LJ. He was
much influenced by the fact that, some ten monfter an adjudicator
had dismissed Mr Otshudi's appeal, another adjtaticaon almost
identical evidence, had allowed his brother's appear reasons to which
| shall shortly come, this cannot furnish a groofitegal challenge ..... "

Neither counsel has disagreed with that position.

The principle is clear. Just because two jadgeme to different conclusions on,
broadly speaking, similar cases that does not negtker wrong in law or mistaken as
to the law. Sedley LJ characteristically said:

"It is an illustration, if an alarming one, of tfect that two conscientious
decision-makers can come to opposite or divergentlasions on the
same evidence."

However having considered both these deterimbimatand heard from counsel, |
identified (?) there being two clear differenceswsen the decisions. The claimant
was found by the adjudicator who heard his cadeeta draft evader who had come to
the United Kingdom for that reason. That is preddor in paragraph 28 as quoted
above. This is not the case with the brother. iffraigration judge there found that he
had left Turkey because of fears, because of Hisqab sympathies:

"16 Fearing further arrest by the authorities atidreatment under
interrogation for his political sympathies and sogp the appellant
contacted an agent and with money provided by thpeliant's father,
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secured a passport and made personal applicatoningerview, at the
British Consulate to obtain a visitor's visa."

He then left Turkey and travelled to the United ¢gdom.

The second significantly different finding isde by the immigration judge in relation
to the brother's case. At paragraph 24 he said:

"24 1 further find that, since his arrival in thenited Kingdom, he has
taken an active part in political demonstrationaiast the Turkish state
outside the Turkish Embassy and that he has beaensd and
photographed by Embassy staff and that this eveleras not challenged
by the respondent's representative."

That is not the position for this claimant.

In my judgment, when considering whether theisien in the brother's case and
findings made by the immigration judge in the besth case could amount to the
claimant's case being treated as a fresh claimonsething that goes no further than
something that must be had regard to.

| turn to the issue of the political family.h& immigration judge in the brother's case
found that the brother's families (siwere well known to the Turkish authorities as
opposed to the Government. It was accepted tratbwsins had been granted asylum
here. The adjudicator in the claimant's case hdwsde two witnesses as well. She
found they did not add much weight:

"Apart from the fact that | am satisfied that thefehdant has suffered
past mistreatment because he is an Alevi Kurd vivexd|lin an area of
Turkey that supported the Kurdish armed struggle witnesses'
evidence does not add much weight to the appellalatim.”

As to the NUFUS evidence, it is said that thas not before the adjudicator. The
claimant said that it was before the immigratiodge in the brother's case. The
evidence is said to show a close inter-relationbleigveen various members.

[, having considered the matter, am not satisfhat there is enough to show that it is
reasonably likely that a different decision woblel reached in relation to this issue.

Paragraph 9 of the adjudicator's decision in thé@nt's case makes reference to this
fact:

"All of his uncle's brothers had been acceptedefisgees in the UK. If
he now returned to Turkey he would be persecutechuse of his
political activities by the police, gendarmerie aspkcial police. They
labeled him and his family as separatists and rieteo His mother's
cousin, Ali Balut, was involved in the armed strlegggnd another cousin,
Yeter Guzel, had been imprisoned as a member oKDIK Her brother,
Murat, was a TIKKO guerilla. Another cousin, GunB&lut, was a PKK
guerilla. He is a son of the appellant's mateumalle, Davut Balut. Al
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Balut was Yilmaz Balut's brother."

The wider family is referred to in the adjudaré& decision. Murat - referred to in the
"past (?)" - is the person who died apparently ambat with the security forces in
October 2005.

| am satisfied therefore that there was evidenailable for the adjudicator. He took a
different view as to effectiveness (?) than didithenigration judge. | cannot say that
it is not within his discretion to reach that cargbn. | have quoted the relevant
passage above. Itis probably sensible or impbttado so again:

"27 An important question is how far this appelletonsidered by the
Turkish authorities to be suspected of separatispsithies because of his
family connections. From the evidence it would egopthat this appellant
has not shown any more than that he was a Kundgiwn the wrong area
of Turkey when he, along with other local young meere subjected to
regular round-ups and periods of detention andre@nent because they
were Kurds. | am not satisfied that this appellaould be seen as a
member of a family where other members were PKKitlag There is
no evidence from his past detentions that thisféatsired prominently in
his arrests. He himself has never proclaimed Piimathies and there
is nothing to link him to TIKKO ..... "

| refer to the matter of the raid on his fathérouse in October 2005. New evidence
suggests that the father was then harassed byetheity forces. He was apparently
asked about the whereabouts of the claimant anlkrbateers and he told the forces that
they were in the UK. It was apparently not belakve The Secretary of State
approached that, in my view properly, by saying tihere is no evidence of further
harassment. When the effect on the claimant is seéhe context of the round-up of
people which took place in the 1990s, | do not thet that in itself is sufficient to
justify the suggestion that this is a fresh claim.

I turn to_IK | comment that this case did not come as stgrtiew jurisprudence in
relation to the position of asylum seekers fromKeyr There have been a number of
country guidance cases from the tribunal previaugly brought the information up to
date and provided a helpful summary of the appacentent position. It remains
persuasive. It continues to be a source of guelarmv four years later. Neither
counsel has said that the existence of a new gpguoidance case means it is right to
re-open old decisions.

Mr Fripp relied on_IKas showing a changed approach which should, ik k&ad
properly to a decision that there be a fresh claiiss Busch said IKsupported her
case. Mr Fripp paid particular reliance to parpgsa78 and 118 of IK Paragraph 78,

in summary, stated that a decision maker shoultl Isyaassessing the risk on return to
the home area for a Turk, not the risk that hehermight face at the airport when they
arrive. If there is no risk to a returning failagslylum seeker in their home area then the
guidance is that the claim should not normally secc If however there is a real risk
then it is right that internal relocation shoukldonsidered.
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In my judgment that is a process that the adaior went through. | quote from
paragraphs 28 and 29 of her decision:

"28 ... On the basis of my findings above, howetleere would be no

reason for the appellant to be suspected of angraggt or terrorist

support or sympathies. He does not appear evieaie been connected
with his PKK cousin, even though he said that hmify were considered
to be rebels .....

29 ... Should he return to the Tunceli area, hManethere is a risk that
he would suffer similar persecution as in the ghst to the continuing
presence of the security forces in the area anchéightened tensions
following the war in Iraq. As far as risk on retuo Istanbul is concerned
whilst the appellant is an Alevi Kurd and may suffigscrimination and

harassment, | do not consider that the authofiite® any interest in him
for his political views or because he is a suppartel IKKO ..... "

Paragraph 118 considers the position when singesiternal relocation. The tribunal
said:

R when assessing the viability of interndboation, on the basis that
an individual's material history will in broad tes become known to the
authorities at the airport and in his new area mwhe settles, either
through registration with the local Mukhtar or # bomes to the attention
for any reason of the police there. The issuehistiver that record would
be reasonably likely to lead to persecution outhiddhome area.”

It is right that the adjudicator did not ask hefrsight question. But in my judgment she
did decide that this claimant would not be seefias a family of PKK members. She
concluded that he did not have links to other alit organisations. He had not been
arrested for distributing leaflets. She conclutteat there was no reason to suspect him
of terrorist sympathies.

In my judgment, the legitimate answer to thesfon raised in paragraph 118 - and it is
an answer to the Secretary of State with whicgréa - is no. The record would not
reasonably be likely to lead to persecution outthgeclaimant's home area.

The claimant is a draft evader and he is ktaifeing picked up because of that. Both
counsel said that is not a real risk in the sewsgel in either the Refugee Convention or
the Human Rights Convention.

The adjudicator was also aware of the GBTSeaysthich is referred to in detail in IK
She said the appellant would be unlikely to showonpthat. _IKdeals with some of
those issues in paragraph 32 where it states mod®are kept of people detained and
released by security forces. Or rather they acttegitpiece of evidence which came
from officially the Turkish Government which appgaio have been supported by
independent outsiders. The GBTS focuses impoytamtl criminality, which this
claimant fortunately does not face issues concgrrand on arrest warrants, again not
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something which affects this claimant. There isnsoevidence in_IKthat other
information is collected about dissidents in thedaest sense but it is not of the type,
in my judgment, which would lead to this claimaatihg arrest or a real risk on return.
| do not see that Ilsupports the claim on the key grounds put forvierdir Fripp.

The Secretary of State's letter of 31 July 26Wés further reasons why the issues
raised in_IKwere, in effect, met by the adjudicator. In matar of course this
claimant can internally relocate.

In my judgment, it is right to suggest that tk@mant is unlikely to be noted at the
airport on any report except as a draft evadeacdept, as Mr Fripp urged, that if
people get into the hands of some elements indberisy forces in Turkey torture can
follow. The person has to be identified as a pidérterrorist. The adjudicator's
decision points clearly away from such an iderdifien in regards to this claimant. Mr
Fripp also properly relies on past persecution s&leace of potential future
persecution and cites paragraph 339 (k) of the braibn Rules in support of that
proposition which I do not need to read. Agairrdiees on IKas reasons for saying the
adjudicator was wrong in her approach to this isstiee adjudicator did decide the
claimant was not involved in the PKK and that thewses some risk in Tunceli, but he
need not go there because he could go to Istanmllr@locate there where he has
family.

In the light of all this | have considered tiest in paragraph 353 of the Immigration
Rules. | have applied anxious scrutiny to theassand looked at it in the round. | do
not consider the matters brought before the SegretaState or before this court as
fresh evidence or as a fresh claim are so sigmifiaad different as to justify regarding
it as a fresh claim. Much of the information h&sady been considered in relation in
particular to the political family issues, risk ogturn and the internal relocation. The
successful claim by the brother and the harassnssaoes of the father do not in
themselves give rise to a realistic prospect thgtfarther consideration of this matter
would be successful from the claimant's point @wi The decision in_IKHs helpful
evidence, but no more than that. For the reasoweh g consider the adjudicator had
regard to the relevant points that were raisechaydecision.

I do not consider that this is a fresh clairsecander paragraph 354 or 353, so the claim
for judicial review is dismissed.

MISS BUSCH: | would ask for the Secretary ¢ft€s costs. | understand that the
claimant is legally aided. The order would be e form not be enforced without
leave.

MR JUSTICE HODGE: Not to be enforced.

MR FRIPP: If we could also have detailed amsest of publicly funded costs.

MR JUSTICE HODGE: Sure.
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MR FRIPP: The substantive order in the appboafor judicial review dismissed, but
if 1 could seek leave to consider on instructioag@whether an application should be
made and if any application is made to make itatice within seven days perhaps.

MR JUSTICE HODGE: You have to make it quickBcause of the time limits. What
is the time limit?

MR FRIPP: It has slipped my mind.

MR JUSTICE HODGE: Get it in within time. Itight even be seven days. | will
make an order that any further application be |Iddfgg my attention within seven
days.

Judicial review application dismissed, assessmieyour publicly funded costs, and an
order in favour of the Secretary of State not blreed without leave of the court in
relation to costs.

MR FRIPP: Yes. The claimant at liberty to makritten application on notice within
seven days.

MR JUSTICE HODGE: Yes.
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