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MR JUSTICE COLLINS: This is a claim for judatireview of a decision of the

Secretary of State which was made on Friday, whestle indicated that she was
minded to reconsider the asylum claim which hachbeade by the claimant, and so it
was not appropriate that his appeal go ahead.

His appeal had been fixed for yesterday andrthenal had set aside some 3 weeks to
hear it because it was a very substantial appelglech | am told that there were 18
witnesses lined up, some of whom | think were eixpatnesses, and some of whom
were to come from abroad. There are real condbaisf the matter is put over and an
appeal has to be pursued at a later date, then abheast of the witnesses may be
unable or, more importantly, unwilling to attend amg because of fears of
repercussions if they do. Whether or not thosereadistic fears is perhaps not the
point; the point is whether they are genuinely haltli so would mean that the
witnesses did not attend.

The history is very briefly as follows. Theiaof@nt is a Russian national. He was for a
time the director of Aeroflot when Aeroflot was whasuppose would be described in

this jurisdiction as privatised, following the clyms in Russia after the collapse of the
Soviet Union.

It was asserted that Mr Berezovsky, who haendeared himself to the powers that be
in Russia at the moment and who has, | am toldn lgganted refugee status in this
country as a result, and who has been the subjextroinal proceedings in Russia, is

behind this claimant.

This claimant was himself prosecuted in Russiaafleged offences arising out of his
management of the affairs of Aeroflot. He was nedeal in custody for a period of
some 2 years and was held in a notorious prisonbyrthe FSB, in which the
conditions are said to be such as would contravariele 3 of the European
Convention on Human Rights. Whether or not thasblished may be a matter for
consideration at a later date. There is certamlgrima facie case that that is the
position.

As | understand it, he was convicted of an aféenbut was not immediately
imprisoned, and was able to leave Russia. In 2@®@&ame to this country and on
arrival claimed asylum here. The Secretary of eStabnsidered the claim and
considered it for a substantial period of time.w#s not until October 2007 that she
rejected his claim. He was then given, as one evexbect, the usual notice of his
rights of appeal. An appeal was lodged with thglém & Immigration Tribunal. It
was apparent that the appeal was going to be #lgoge, so there were a number of
case management hearings before the tribunal andtables were set for the
submission of evidence on both sides.

There are issues as to who was at any one tirbaine for the failures to keep to the
timetables. The claimant is clear that the faajt With the Home Office, which took
longer than it should to produce the material thatis supposed to produce. There are
counter-assertions by the Home Office. In any gwvirere was served, very much at
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the last minute, a substantial body of materialictwiarrived with the Treasury Solicitor
during the course of last week, and finally on &yd

The claimants say that the bulk of that was ingtmew, in the sense that it was fresh
material, but was a means whereby what had begadsand put together in perhaps a
somewhat piecemeal fashion, was all gathered tegedhd put in a sensible and
digestible form for the purpose of the hearing befthe tribunal. However, as |
understand it, it is recognised that there was sewrite material, which included a
further statement from the claimant and a staterfient a witness whom he proposed
to call, together with some exhibits. It is sdidttthere were 160 separate exhibits. Mr
Fransman tells me that at least half of those wetaew. It follows that perhaps some
half were new.

Whether they were sufficient to tip the balamcthe view of the Secretary of State and
require reconsideration is, submits Mr Fransmarestjanable. She ought to have
appreciated from the material with which she haenbgerved before that there was a
powerful case to be made on the claimant's behmlparticular that the contention
made by the official, who made the decision on thehalf in October 2007, that the
claimant would have a fair trial were he to be me¢d to Russia was one which could
not be sensibly maintained, since it was couplddl wie assertion that Mr Berezovsky
would have a fair trial, and that was contraryhe &cceptance that Mr Berezovsky had
been entitled to asylum here. | know | am puttingp a very broad way, but that is
certainly an indication of the concerns that hagerbexpressed. The decision made by
the Secretary of State through the Treasury Sefiah 5th September 2008 was one
which was viewed with a high degree of suspiciomassult of the way in which the
claimant's case had thitherto been dealt with.

The letter from the Treasury Solicitor commenaéh this statement:

"It is with the greatest regret and with deep riace that the Secretary
of State hereby notifies the Tribunal under Rul¢2)df the Procedure
Rules that, due to circumstances beyond her corsinel is compelled to
withdraw the decision of 9 October 2007 under appeghis matter to
enable her to reconsider that decision. This Igyht of the new evidence
served late by the Appellant including the stateinfierm Mr Berezovsky
served by email at 20.13 last night (and only nesei- without its 160
exhibits - today) and the new statement of Mr Ghast) foreshadowed in
the accompanying letter of last night but not peeived."

Then there are further concerns expressed aboufatbeservice and the history of
service last week (of the extra material), inclgdian expert's report dated 2nd
September and the statement of another witnessl @8th August. There can be no
doubt that there was extra material which was skraad it may be for good reason,
very late. That is undoubted. The letter contsnue

"As a result, it is clear that the SSHD, throughfaolt of her own, has
been placed in an untenable position with regarti®appeal. There is
simply no time for the SSHD to consider this furtkete evidence and in
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light of the fact that it relates to the two mainofagonists in the
Appellant's case, namely Boris Berezovsky and thpefant himself, the
SSHD has no choice but to withdraw her decisioteleand issue a
further decision once she has had a chance todmmkie documentation

properly.”

Mr Fransman claims that the letter does notemtlat all clear that the Secretary of
State's state of mind was, as a result of the mhtsith which she had been served,
that she considered it appropriate to reconsidenihtter, because it might be that she
would reach a contrary decision and decide thatohiginal refusal was wrong. He
submits that if only that had been made clear,ay ibe that these proceedings would
not have been considered necessary, but becauskitinant could not be satisfied that
this was other than a tactical move to avoid havmngpply for an adjournment but to
bring the appeal process to an end by a notifinaticder Rule 17(2), these proceedings
were therefore necessary.

| should go briefly to the relevant statutonglaegulatory provisions, so far as they are
material. The rights of appeal are given in Paof $he Nationality, Immigration and
Asylum Act 2002, starting with section 81. | dameed to read the general provisions
in detail. Suffice it to say that it is clear thhe tribunal reconsiders the matter on fact.
It can consider any evidence, whether availablidh¢oSecretary of State or not, which
is put before it and will reach its own conclusipee far as the facts are concerned,
untrammelled by any conclusion reached by the $gref State. It is a full factual
reconsideration. It also has to consider whetheretwere any errors of law, because if
there were, and that includes any failures to apply immigration rule correctly, that
will also require that an appeal be allowed.

Section 104 of the Act is headed "Pending dppeal provides that an appeal is
pending during the period beginning when it isitagtéd and ending when it is finally
determined, withdrawn or abandoned, or when itdapsnder special provisions with
which we need not concern ourselves. Then thexedatailed provisions relating to
that in subsection (2), but subsection (4A) proside

"An appeal under section 82(1) [which is the relgvarovision for the
purposes of this case] brought by a person whileshm the United
Kingdom shall be treated as abandoned if the agmel granted leave to
enter or remain in the United Kingdom..."

That is subject to some subsequent sections whdchnot need to need to go into, but
which create their own difficulties.

The Asylum and Immigration Tribunal (Procedurelles 2005 pick up the distinction
between withdrawal and abandonment. Withdrawalealt with in Rule 17, which
provides that an appellant may withdraw an appéany time, either orally at a
hearing or by written notice, but the relevant smn is subparagraph (2), which
reads:

"(2) An appeal shall be treated as withdrawn if iesgpondent notifies the
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Tribunal that the decision (or, where the appektes to more than one
decision, all of the decisions) to which the appesglates has been
withdrawn."

Rule 18 deals with abandonment and provides that:

"(1) Any party to a pending appeal must notify ffgbunal if they are
aware that an event specified in -

(a) section 104(4) or (5) of the 2002 Act [@lewant EEC
regulations apply]..."

So there is a distinction between abandonment atidirawal. It is difficult to follow
the rationale behind that distinction but, be thstit may, Parliament has seen fit to
provide for it.

The submission made by Mr Fransman is thatdnatal of an appeal, because it takes
away from the tribunal, which has become seizeth@factual decision once an appeal
has been put before it, its jurisdiction, shouldyooccur if the Secretary of State is
intending to concede that the claim made by thecldgout is one which should be
accepted. If she has decided and notified an Eppehat she has decided to accept his
claim, then it is difficult to see why Rule 17 igeded, because that will create an
abandonment. Not so, says Mr Fransman: theretimeabetween notification that a
claim will be accepted and the actual act of acoegs. It is that period of time that
withdrawal is to cater for.

He has prayed in aid a statement in a conguritgaper produced under the procedure
rules by the Department for Constitutional Affaivkich said:

"Rule 17(2) simplifies the procedure if the respondent conseal€ase,
i.e. withdraws the original decision to which thppaal relates. Under the
proposed rule, the parties will be notified that Hppeal is considered as
withdrawn without any action required from the dfgpe himself. This
provision intends to avoid unnecessary paper workbbth parties and
for the Tribunal.”

It is said that that indicates that the purposeirgelihis was to apply where the
respondent, that is the Secretary of State, conctaecase. It depends what is meant
by "concede" in the circumstances. The one thiagis clear is that a consultation or a
statement in a consultation document by the depmertns no sensible guide to the
proper construction of a statutory provision, odead a rule. It is necessary to see
what is covered by the rules. Certainly, so fath@slanguage of the rule is concerned,
there is no limitation such as suggested by tlaéstent, assuming that statement does
suggest such a limitation, or such as Mr Fransrmamss.

| have a great difficulty with the submissiorade because it seems to make the
distinction between 17 and 18 somewhat unnecessayo provide a severe limitation
to the effectiveness and point of 17(2), in paticuand one asks one's self, "Where is
it appropriate to draw the line?" Does the Secyetd State have to say to herself, "It
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is likely that | will decide in favour of the claent, the appellant"? Is possibility
sufficient or is certainty required? There is moghin the wording of the rule that
suggests that that exercise has to be gone thranghabsent the wording from the
consultation document, it seems to me that it wanddvery difficult for a submission,
such as was made by Mr Fransman, to get off thengkocertainly having regard to the
wording of the rule. After all, it is surely seblg, as a general approach, that if the
Secretary of State receives further material wipiersuades her that it is appropriate to
give careful reconsideration because it may be that original decision will be
changed, that that should be done.

Mr Fransman says, "In those circumstances tloaight to be a request for an
adjournment so that the tribunal can consider wéretthis appropriate to allow that, or

whether it is necessary, because of the disadvesitagthe particular appellant that
may result if the matter is put over in this waattthe tribunal must have the last word
and must consider whether it is appropriate.’s ltlear beyond doubt, in my view, that
the Secretary of State must not use the withdragealer as a tactical exercise to avoid
having to apply for an adjournment. She must ardg it if she is genuinely of the

view that she might change her mind on reconsidettie material that is put before

her. It would be a wrongful exercise, and unfaiah appellant, if she were simply to
use this power because she wanted more time towdtalthe material that was put

forward but had no intention of changing her misdaaesult of it. 1 do not understand
that the contrary would have been argued on betialie Secretary of State, but the
position that was made clear to me in the coursth@fhearing is that she is indeed
approaching this on the basis that she acceptdhtbahaterial may result in a change,
that there is sufficient to require her to considl@nd that it is not a matter that can be
dealt with speedily, in the sense that it will takdy a few days.

Having said that, this is not an encouragenterégpend any particular time. It is
obviously a matter that will have to be considevdth reasonable dispatch, having
regard to the length of time that has already eldssnce the original application was
made. It is now some 2 years since the origingihtiwas made. | appreciate the
pressures on the Secretary of State but, partigwdarthere are witnesses, one of whom
is now 90 years old, who are vulnerable and whasdgeace is essential, it is all the
more important that the Secretary of State readiess decision as soon as she
reasonably can, but it is clear that there is asiciemable body of material which she
will have to take into account. If that was thesisaupon which she decided to

withdraw, then the tribunal was right to say thiag¢re was no jurisdiction for it to
consider it.

For this claim to succeed there must be sompepmaterial to suggest that there has
been bad faith, because it really seems to me] d@odnot think Mr Fransman would
demur from this, that a claim that the decisiontlod Secretary of State should be
overturned is one which will depend upon showingt ilh was a decision which was
irrational and really would be irrational in circstances such as this, if it were made in
bad faith. That is to say, it was made not forgherose of a genuine reconsideration,
because of a view that the decision might be cl@niget with a view to getting an
advantage in not having to deal with an appediatime that it was fixed.
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That brings me to the second ground, whichasthe decision of the Secretary of State
was an irrational one. | can understand the simpit can understand the concern, but
there is, in my judgment, insufficient materialeioable me to say that the threshold has
been crossed and that this was a decision whiehlmerable to judicial review because
it was one no reasonable Secretary of State coaNg Imade. The letter from the
Treasury Solicitor could perhaps have made cleatr ithwas the Secretary of State's
view that there was sufficient to require her toorgsider. Nonetheless it was implicit,
on a fair reading, that that was the approachwiaatto be adopted. That approach has
now been confirmed before me in this court.

On the material, | am quite unable to concltit® there is sufficient to establish a
claim that the Secretary of State's decision tatttke matter as withdrawn was one
which could not reasonably be reached. In my juslgmin those circumstances this
claim cannot succeed.

There are two matters | would add. The fisstthat this came before the court,
inevitably and correctly, very quickly, as a respiita decision by the Duty Judge that
permission be granted. That is what he was askeld.t He should not have done it.
What he should have done was to put the mattesrimfmediate oral hearing with an
indication, if he saw fit (and it would have beerparfectly proper indication, and
indeed an indication that should have put the Saxgref State on notice) that the court
might well be minded to make an immediate ordempérsuaded that that was
appropriate. But it is, | must emphasise thisfédure reference, never appropriate for
a Duty Judge to grant permission. The most heldhim is to put it for oral hearing
before this court for the earliest possible consitien.

The second is that if the Secretary of Statug course maintains her decision and so
the appeal has to be reheard, if any witness iblana attend on any subsequent appeal
and if it can be shown that there was a genuinlihg whether due to real reluctance
or because, for example, of old age and frailtgnth would be very surprised if the
tribunal did not decide that it was appropriatealow the witness statement to be put
in evidence and to give it such weight as it comssd appropriate, even though the
witness could not be cross-examined.

MR FRANSMAN: Yes, my Lord, thank you. 1 thirtkat is very helpful to all to
include that.

MR JUSTICE COLLINS: Mr Eike, you say you wamiur costs?

MR EICKE: My Lord, yes. This came on as astabtive judicial review.

MR JUSTICE COLLINS: That is another reason g Duty Judge should not have
granted permission, because if this had been drheaaing, then the practice direction

would have applied.

MR EICKE: My Lord, | fully accept that, but yo Lordship would have seen in the
opening paragraphs of skeleton argument, we weidyre be here to deal with this as
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a permission hearing, even, despite what your llopdsaid about the Duty Judge, in
front of the Duty Judge yesterday. That did nqigemn.

MR JUSTICE COLLINS: The Duty Judge is not,itakappens, a Nominated Judge,
which is another problem.

MR EICKE: My Lord, exactly, but we are now ding ourselves at a substantive
judicial review which the Secretary of State haswwmpur Lordship has indicated that
the decision was implicit in the letter, it couldve been ascertained by just asking the
Secretary of State if there was uncertainty and yaudship did not call upon me to
make any submissions. In my respectful submisdiais, is an appropriate case in
which the Secretary of State should be awardeddsds.

MR FRANSMAN: We would ask your Lordship notdward costs against us and let
each party bear their own costs. We did not, iodgfaith, know that the Duty Judge
should not be granting permission --

MR JUSTICE COLLINS: No, no, that is not yoaulft.
MR FRANSMAN: -- otherwise | would have mentashthat to MacDuff J last night.

MR JUSTICE COLLINS: That is something the Datdges are asked not to do. Itis
probably quite helpful that | should have saichitopen court as part of a judgment so
that everyone knows that they should not ask thiy Dudge to grant permission; they
should ask the Duty Judge to do what most Duty dsidgll do, which is to put in for
an immediate -- and if necessary make an interiderothat until it is considered, for
example, the individual cannot be removed or whetevay be the particular case.

MR FRANSMAN: Yes, but in any event, your Ldangs has seen the difference
between the wording of the letter of 5th Septendret the position that the Secretary
of State takes today, and your Lordship has helaadl if we had been given, not
necessarily a bright green light, but at leastna glieen light, then we might have taken
a different view.

There is still the question of balancing thsslof the appeal against "How long is it
going to take?" and "How minded are you?", bukast we have been in the realm of
discussion.

It is with deep regret that | say that the pestings have been marked all along by a
most aggressive form of non-co-operation. | maytbat that has infiltrated on both
sides and there was, quite frankly, | do not tranl prospect on our side of getting an
answer to the question "What are you really minedio?" | think that we would have
been directed to the terms of the letter and tiragef the letter would have stood. We
were not offered any explanation yesterday. It ivdwave been perfectly clear to say
at any time in the proceedings yesterday that ihis reconsideration, like most
reconsiderations, because we have now seen so niushnot just a matter of taking
the time to read it and re-make the decision; & matter of thinking that perhaps that
threshold has been passed. We would say that mots appropriate in these
circumstances, having heard the shift that hastakece between the tone of the letter
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of 5th September and what has been said todaywiahould have the costs against
us. |'would ask your Lordship not to make thateord

MR JUSTICE COLLINS: | am sad to see the lastagraph of your solicitor's
statement.

MR FRANSMAN: Yes, but | regret that that itheality: we are not likely to be
included.

MR JUSTICE COLLINS: No, | understand that, there really is not any evidence
that can persuade a court that that is the positidratever his suspicions may be.
There we are.

MR EICKE: My Lord, just in relation to what nigarned friend phrases "the shift", in
my respectful submission there was not a shiftjas not clear-cut at any point that the
letter -- we said, "This is for reconsideration"was to be understood any other way
than it is for reconsideration by the Secretargtate. If the question had been asked,
an answer would have been provided. The ordinadgyis that costs follow the event.
In my respectful submission, my learned friend has shown any reason why the
ordinary rules should not be followed.

MR JUSTICE COLLINS: | once persuaded Leggati dward me costs when | lost a
case.

MR EICKE: My Lord, very belatedly, if | may ogratulate your Lordship, but in my
respectful submission my learned friend has notaradtrong enough case to deviate
from the ordinary rule, which is that costs follthve event.

MR JUSTICE COLLINS: Yes, | accept that 44(8)\pdes that the normal rule is that
costs follow the event, in the sense that the wiriakes costs, but that is not a final
consideration, because the rule requires the ¢owbnsider, among other things, the
conduct of a litigation and the conduct of the igagrtmore generally.

The history of this shows that there were daide faults on both sides, so far as
keeping to a timetable and so on is concerned.reTiseno doubt that the Secretary of
State was late in service of some of the matetitdke your point that the letter -- and |
think | have said that it was probably implicittime letter that this was the purpose of
reconsideration; there was no question that thexre late service of material. On the
other hand, it is at least possible to say thabiinds strange that it was not flagged up
at an earlier stage.

There might be a real need to reconsider thike light of the material that has already
been served. | am not in a position to go intorigbts and wrongs and the history,
because | do not know enough about it. True tigger for the final decision was the
late service of the material; true the claim hagda On the other hand, I think that the
concern by the claimant's advisers was a real pptbpriate concern. It may be that
they should have asked the Secretary of Stateughréhe Treasury Solicitor, to be
more positive in indicating what is the purposeibétihis. The letter was not as clear
as it might have been, although | accept that i l&a said that it was implicit. It is
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always difficult for a judge to do more in consider costs than to adopt a very
broadbrush approach.

MR EICKE: My Lord, while I fully accept whatoyr Lordship says, can | just urge
some caution about looking at the conduct in retato the AIT proceedings, because
the costs for that are not before this court.

MR JUSTICE COLLINS: They have no power --
MR EICKE: They have no power to award costs.

MR JUSTICE COLLINS: For some reason, althotiggre is power in the Act, the
powers that be were adamant that they would ne tig tribunal -- | was very cross.

MR EICKE: My Lord, | appreciate that, but wixaer happened before the AIT, in my
respectful submission, should not inform your Lbigs decision as to the costs in
relation to these proceedings.

MR JUSTICE COLLINS: No, | am not.

MR EICKE: Where the decision was that of Fyidand the conduct of those
proceedings, there can be no complaint about the tha Secretary of State has
conducted herself. In my respectful submissionteqtine contrary; if any complaint
lies, it lies the other way.

MR JUSTICE COLLINS: | am well aware of thalthaugh | think it is an unfortunate
lacuna that the tribunal does not have power, ¢éveagh it may have a limited power
in certain circumstances to award costs. For season, although Parliament said that
the rules could contain the provision, the powbet be have been adamant that they
are not going give such a power to the tribunal.

MR EICKE: My Lord, yes.

MR JUSTICE COLLINS: 1 find this a difficult desion. | appreciate that | cannot let
my heart rule my head. | am bound to say thatel sensiderable force in [the
argument], looked at from a point of view of whatgerall, may be considered by some
to be fair, that the claimant should not have tp yaur costs. 1 think that on balance |
have to follow the rules and | do not think theseenough to enable me to come down
in favour of saying that you should not have yoasts, but they are limited to the costs
of today.

MR EIKE: My Lord, it is preparing the skeletargument and today, in my respectful
submission.

MR JUSTICE COLLINS: Yes, but no more than tiwest of skeleton argument and
today, detailed assessment if not agreed.

MR EICKE: | am grateful, my Lord.
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MR JUSTICE COLLINS: | am sorry, Mr Fransman.
MR FRANSMAN: Thank you for considering it sarefully.

MR JUSTICE COLLINS: 1 would like to have foundyour favour, but | do not think
| can properly.

MR FRANSMAN: One last matter, we understararfrthe Admin Court Office that
in order for the case materials to be treated afidential it will be necessary for your
Lordship to make an order to that effect. Theoaashy we ask it is because --

MR JUSTICE COLLINS: Yes, it is because of aigsien | made in relation to access
to the material. The access normally is to thenckarm and any acknowledgment of
service. Is there anything in the claim form --

MR FRANSMAN: The names of withesses and thvageesses --

MR JUSTICE COLLINS: There is no objection tanmng Mr Berezovsky or the
claimant, but | will direct that no other namesilentified, in particular names of any
witnesses.

MR FRANSMAN: That would mean that any membikethe public seeking access to
the records would not have access to those names.

MR JUSTICE COLLINS: The only record they amgitbed to look at is the claim
form, which is effectively the grounds. | do nbirtk that that contains anything, does
it, which --

MR FRANSMAN: | see that the names are at tam®@ tab 5. Tab 3 is an exhibit to
the witness statement.

MR JUSTICE COLLINS: They are not entitled he textra material, that is to say the
witness statement and the exhibits, unless theyeraagpecific application to a judge.
The only automatic right for any third party is $ee the claim form, which will of
course be the grounds, but they are not entitleshyowitness statements or exhibits.

MR FRANSMAN: Is there any way of marking thexord so that if an application is
made to a judge to see Mr Glushkov's witness st&téin this case, the judge can be
alerted to the sensitivity?

MR JUSTICE COLLINS: Yes, | will ensure thaaths taken on board and | will make
an order that in no circumstances must the nana@yindividual who is mentioned in
any document which is on the court file be maddipubther than the claimant or Mr
Berezovsky.

MR FRANSMAN: | appreciate that, my Lord, it sgmply that promises have been
given to individuals that they would not be ideietf if they came forward, and we
have to honour those promises.
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MR JUSTICE COLLINS: There is no problem wikiat, John, is there?
MEMBER OF THE PRESS: No.
MR JUSTICE COLLINS: He is the only press reygrgtative here.

MR FRANSMAN: My Lord, thank you very much iretefor allowing this matter to
come into your list unexpectedly.

MR JUSTICE COLLINS: Someone had to deal with i
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