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MR JUSTICE FORBES: This is an application fadigial review of the decision of an
Adjudicator dated 11th July 2001, whereby the ctaitis appeal against the refusal by the
Secretary of State to grant him refugee statusdisasissed and the Secretary of State's
certificate under paragraph 5(4)(b) of Schedule thé¢ Asylum and Immigration Appeals
Act 1993 (as amended) was upheld.

The claimant is a citizen of Albania, whose d#tbirth is given as 22nd March 1965. He
arrived in the United Kingdom on 16th September8.8Ad claimed asylum on arrival at
port. He was accompanied by his wife and child, Wwad been born on 6th October 1996.
Accordingly, his wife and child are his dependents.

The basis of the claimant's claim for asylum west he had been a member of the
Democratic Party, which was the governing partjlibania until 1996. According to the
claimant, a breakdown in law and order occurredibania following the elections in May
and June 1996, as a result of which the SocialistyRook over the government of the
country. Thereafter, according to the claimant,wes persecuted by members of the
Socialist Party because of his political affiliatoto the Democratic Party.

However, that generalised claim apparently dépé&eavily upon two particular incidents.
The first is said to have occurred in September719%hen police officers, said to have
been acting on behalf of the Socialist Party, céorthe claimant's home looking for him
and his brother. According to the claimant, theigeofired shots into the house and the
claimant's sister in law was injured as a resubbrédvimportantly for the purposes of this
judgment, there is said to have been a secondentighich, according to the claimant,
was the immediate cause of his decision to leabarif with his family and seek refuge in
the United Kingdom. That incident is said to hagewred on 8th or 9th September 1998.
According to the claimant, the police came to tbede where he was staying with his wife
and seriously ill treated them. In particular sitaileged that the claimant's wife was raped
by police officers in his presence. According te thaimant, they reported the rape to the
authorities and also sought appropriate medicainaation and treatment. However, the
relevant authorities and the medical examiner egfusr failed to deal with the matter
properly because, having ascertained that thehagdeen carried out by police officers
acting on behalf of the Socialist Party, each wadearful to deal with the matter properly.

So it was that the claimant, his wife and clelid Albania and sought political asylum in
this country. However, by his letter of 4th Febyu&®99, the Secretary of State rejected
the claimant's claim for asylum. The Secretary t@itéS expressed misgivings as to the
credibility of the claimant and issued the apprafericertificate under Schedule 2 of the
1993 Act, to the effect that the claimant's feapefsecution was manifestly unfounded
and that there was no credible evidence relatinigrtare.

On behalf of the claimant, Miss Chapman raibeelt particular grounds of challenge. The
first was a challenge relating to the certificateler paragraph 5 of Schedule 2 to the Act;
the second was a natural justice challenge; andhile can be described as the merits
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challenge. The third ground of challenge can itbelfsubdivided into the following two
criticisms of the way in which the Adjudicator appched the matter: (i) it is said that she
erred in her approach to the medical evidence wiheriding the critical issue of
credibility; and (ii) it is suggested that she wasng in her approach to and consideration
of the objective evidence.

Having heard submissions from Miss Chapman &swlfeom Mr Wilken on behalf of the
defendant, it appeared to me that this was anegin which must succeed on the first
aspect of the merits challenge, having regard ¢owhy in which the Adjudicator dealt
with the medical evidence. | will come to thatus§ a moment. However, it seemed to me
that the other matters raised by Miss Chapman byafahallenge to the Adjudicator's
decision were very unlikely to succeed. | therefordicated to Miss Chapman that |
proposed to allow the application on the basiseffirst aspect of the merits challenge (i.e.
with regard to the medical evidence) and asked heneshe wished to address further
argument to me on the other matters. She indicatggdhe did not. In those circumstances,
it is not appropriate or necessary to considerdtmer grounds of challenge. | merely
indicate that, in relation to those other mattevgas not persuaded that there was any real
substance in those grounds of challenge. Howetat, was a provisional view and |
emphasise that | did not hear final argument frolssMChapman with regard to those other
matters.

| therefore turn to what seems to me to be éiméral issue in this case, namely the criticism
leveled against the Adjudicator with regard to treatment of the medical evidence. |
should say at the outset that Mr Wilken very propeonceded that if | was persuaded by
Miss Chapman's argument with regard to this aspketite matter, then the application
must succeed.

Critical to the Adjudicator's dismissal of thgpaal, and indeed to her conclusion that she
should uphold the Secretary of State's certificatge her adverse conclusions with regard
to the credibility of both the claimant and his &yiboth of whom had given evidence. The
evidence given by the claimant and his wife wassistant with the claims that had been
made in support of the application for asylum. &ntigular, the claimant and his wife both
gave evidence as to the wife's rape by the pofieeees, who were believed to have been
acting on behalf of the Socialist Party. The Adpador came to the conclusion that she was
not persuaded as to the truth of either the claiismaccount or that of his wife.

Miss Chapman criticised the way in which thguliicator approached the question of
credibility, having regard to the available mediealdence, which came from no fewer
than four sources. The first was a medical repornfa Dr Mema, dated 11th September
1998. This gave an account of Dr Mema's examinaifahe claimant's wife shortly after

the alleged incident of rape. It appears that Dmldecarries on medical practice in

Albania. It is not entirely clear in which medichscipline Dr Mema is a specialist. Suffice
it to say that his only recorded findings wereasfiél bruising. Notably, his report does not
contain any statement to the effect that any oifirtjugies was consistent with the allegation
of rape, although bruising to the face can, of seube the result of a violent rape.
However, there is no suggestion anywhere in thertepf the medical findings being

consistent with there having been a rape. Dr Memeely observed that the injuries to the
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face were consistent with a beating.

The next was a report by a Dr Rich, dated 2agust 1999. That report gave an account of
Dr Rich's psychiatric assessment of the claimdnis brief and expressed in terms which

do not suggest that Dr Rich did any more than daieface value what he was told by the

claimant and his wife and then used those assert@rthe purposes of the psychological

assessment which he made of the claimant and fes wi

It is important to note that Miss Chapman yaperly accepted that neither of the reports
from Dr Rich or Dr Mema could be said to providesg or significant corroboration of
the truth of the claims made by the claimant arsdalife with regard to the rape. However,
there were also before the Adjudicator the repoirtsvo other doctors; one was from Dr
George, dated 21st December 2000, who carried quayehiatric and psychological
examination of the claimant; the other was fronRDse Varley, dated January 2001, who
carried out a similar examination of the claimanife.

It is clear from the reports of both Dr Geoagel Dr Varley that each is highly qualified in
the field of psychiatric medicine. It is also cledrat each is very experienced in
examinations of the type that they carried outhBbée claimant and his wife were required
to undergo searching examinations, during whicir tezount of what had happened was
assessed by experienced clinicians against obgegsychometric tests used for the
purposes of such examinations. Necessarily, thaaalegssessment of the claimant and
his wife was dependant to a significant extent uppertruth of the account each gave as to
what had happened. Having said that, it goes witlsaying that clinicians of the
experience of Dr George and Dr Varley must be ta&dre well used to assessing the truth
or otherwise of assertions made by patients, pdatily when assisted by appropriate
objective forms of questionnaire and tests usethiase purposes. In this case, the doctors
came to the conclusion that the claimant and his @ach exhibited general symptoms of
mental illness that were consistent with the trawaiegedly suffered by the claimant's
wife and, in particular, the trauma of a violerea

In my view, the reports of Dr George and Dr [gfarconstitute a significant body of
medical evidence which provides strong corroboratibthe truth of the claims made by
the claimant and his wife as to what had happeodldem. The question is, how did the
Adjudicator approach that evidence?

It goes without saying that the Adjudicator wa$ bound to accept the medical evidence
without question. However, if the medical evidemaes to be rejected by her, it had to be
rejected on a reasoned and proper basis. Moreoveny view, it is clear from the
authorities that the evidence in question shoule Harmed part of the overall material to
be taken into account by the Adjudicator when adersng the credibility of the claimant
and his wife, before any final conclusion was reatchy the Adjudicator as to the truth of
their claims.

Those propositions seem to be self-evidentjflitiis necessary to rely upon authority,
then it is to be found in such cases as ex parteesh a decision of David Pannick QC
(sitting as a Deputy High Court judge on 9th Ju@e9); Ademaj, which is a decision of



the Immigration Appeal Tribunal, dated 4th Aprild0 and, perhaps most conveniently, in
the case of Ibrahim v Secretary of State for theneldepartment (1998) INLR 511, a
decision of the Immigration Appeal Tribunal whicbhntains a convenient and helpful
statement as to the appropriate principles to ipdiexpwhen dealing with medical and
psychiatric reports in the context of findings tidg to credibility. At numbered paragraph
2 in the headnote, what is said is this:

“Any medical or psychiatric report deserves carefmd specific
consideration, bearing in mind, particularly, th#tere may be
psychological consequences from ill-treatment whioay affect the
evidence which is given by an applicant. In thebtinal's view, it is
incumbent upon the Adjudicator to indicate in tleéedmination that careful
attention had been given to each and every asgentedical reports,
particularly that they are matters of expert evaenhich cannot be
dismissed out of hand”.

17. At page 514, His Honour Judge Pearl, who was the President of the Immigration
Appeal Tribunal, in giving the judgment of the Tuital said this:

“Turning to the case before us, we look at thesdifigs in turn. Mr Jorro
submitted that the Adjudicator, when making an askvénding because of
the elapse of time between being granted a visaetally leaving for the
UK, had totally ignored the detailed medical evickeabout this appellant.
This evidence suggests that he has a trauma teebs which has resulted
in weakness of his left side (both arm and legvali as slight mental
function weakness (letter from a consultant pediain). He told the
psychiatrist, Dr M Michail, who examined him on h3ecember 1997
that, since the age of 17, he started to haveg#rarperiences of having
aliens talking to him, and believing that God walkihg to him and telling
him what to do. Dr Michail's opinion is that 'heshhad a miserable
childhood starting with his severe head injury wighsubsequent organic
impairments in the form of mental retardation andeveloped left side of
his body.’

“Mr Jorro submitted that the Adjudicator had togdtiled to take account
of any of this evidence, and had ignored the ingdrparagraphs 206ff of
the UNHCR Handbook which set out appropriate gimnesl for cases of
this type. He also referred us to the Tribunal sleai of Mohammed
(12412) with Professor Jackson as Chairman, antvihenembers of this
Tribunal sitting in that case also as members.Trit®inal said in that case:

“Any medical report or psychiatric report desergeseful and specific
consideration, bearing in mind, particularly, th#tere may be
psychological consequences from ill-treatment whioay affect the
evidence which is given by the applicant. In thébdnal's view, it is
incumbent upon the Adjudicator to indicate in tle¢ésimination that careful
attention has been given to each and every aspgectedical reports,
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dismissed out of hand".

In the present case, the Tribunal came todhelasion that the Adjudicator's peremptory
dismissal of the psychiatric report from Dr Michais an unsatisfactory way to approach
the evidence in that case, and accordingly theappas allowed for that reason, amongst
others.

In this particular case, the Adjudicator death the linked questions of credibility and the
medical evidence as follows (I quote from paragraglof the written determination):

“I find that there is little corroborating evidené®m Albania about the
appellant's wife's rape. The evidence of both ghpelant and his wife was
that they went to see the public investigator whas afraid to help them
because she feared for her job and for her lifeth@ctfore referred them to
a gynaecologist. Even if the gynaecologist waswilhing to write a report
stating that the appellant's wife had been rapey ¢ould surely have gone
to another doctor and told him that she had begadravithout mentioning
that the attackers were police officers. | find #ppellant and his wife both
knew about the importance of medical evidence is tgard. The report
produced by the appellant's wife and the gynaecstiogly refers to facial
injuries. | find that these could have been caulmeany incident or even an
accident. The medical reports of Dr Rich, Dr Geagd Dr Varley refer to
the clinical depression and post traumatic stressrder of both applicants
resulting from the rape incident. However, theg®rts were based upon
the evidence which the appellant and his wife gheedoctors. | therefore
attach little weight to the reports bearing in mihdt | have found both the
appellant and his wife to be without credibility”.

Miss Chapman submitted that it was clear frbat paragraph that the Adjudicator had
fallen into error in two main respects. First, th@judicator had dealt with credibility in
advance of a consideration of the medical eviderfid@r George and Dr Varley and had
then used the adverse credibility findings in orttereject that medical evidence, that
being an incorrect approach to the issue of crégjibsee ex parte Ahmed and Ademaj.
Second, if the medical evidence of Dr George andd@ley was to be dismissed, it should
not have been dismissed as it was, namely on anpéoey and unreasoned basis. In order
to reject that evidence, the Adjudicator had tcegsensible and comprehensible reasons
for doing so.

| think both submissions are well foundedsltlear to me that the Adjudicator used her
adverse findings of credibility with regard to thkimant and his wife as the means
whereby to reject the important and significantewice of Dr George and Dr Varley. That
was putting the cart before the horse. The eviderider George and Dr Varley was
strongly corroborative of the truth of the accogiven by the claimant and his wife about
the serious rape that was suffered by the wifewds therefore necessary for the
Adjudicator to take that evidence into account ag pf her consideration of all the
evidence, before coming to any conclusion as tatééibility of the claimant and his wife.



22. In my judgment, the Adjudicator thereby feltarerror in her approach to the evidence
when considering the credibility of the claimantldms wife. Furthermore, the Adjudicator
also fell into error in failing to give adequateasens for rejecting the evidence of Dr
George and Dr Varley. The only reason given wasaitherse finding as to the credibility
of the claimant and his wife but, as | have already, that finding was itself flawed
because it had been reached by the Adjudicatoresudt of her error in her approach to
the evidence. It would have been open to the Adatdr to reject this important medical
evidence, but only on a properly reasoned basisremgduch reasoned basis was put
forward. To the extent that any reason was givenréason was itself the result of an error
in the approach adopted by the Adjudicator to tidemce, the error being that which |
have already explained.

23. Accordingly, | have come to the conclusion tif&t Adjudicator's adverse findings as to
the credibility of the claimant and his wife canstdand. The Adjudicator failed to evaluate
the evidence properly and approached it in the g/meay. She also rejected an important
body of medical evidence which corroborated théhtaf the claimant's assertions, without
giving any proper reasons for doing so. Accordinghyd for those reasons, the application
succeeds. | should add that, although | have iteticdoubt as to the substance of the other
grounds raised by Miss Chapman, for the reasoea@rgiven, | do not consider that it
would be appropriate to express any concluded \@aswo the criticisms made of the
Adjudicator's approach to those matters.

MR WILKEN: My Lord, as far as my learned friendgpdication for costs, | cannot resist an order
for the defendant to pay the claimant's costssliiae she is legally aided.

MR JUSTICE FORBES: The application succeeded. Hierdlant is to pay the claimant's costs
and | grant the appropriate certificate as to f@epriate assessment.

MISS CHAPMAN: | am grateful, my Lord. Might | raisme matter briefly, and that is the issue of
the certificate?

MR JUSTICE FORBES: | think you have to go back angue the whole lot again.

MISS CHAPMAN: There are authorities. A recent oagssonce the certificate is quashed, it is
guashed rather than having to reargue the cetsfiagain. Of course all certificates will be
abolished when the new Act comes into force, bdegiends at what stage that happens.

MR JUSTICE FORBES: | have quashed the decision @hethe appeal was dismissed and that is
the appeal on the merits. The consequence of shiktat the matter should be remitted to be
reheard before a fresh Adjudicator.

So far as the claimant has an appeal against ttret@ey of State's certificate, that will be open t
the claimant to reargue, because having quashedttbke decision, in effect | have quashed the
decision with regard to the certificate as well; bbave not specifically quashed the Secretary of
State's certificate. So it is up to you to appeagain. That is my understanding.

MR WILKEN: | agree, my Lord.



MISS CHAPMAN: | can make submissions later on itessary, lower down. | am grateful.



