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Judge Anthony Thornton QC:

Introduction

1. This judgment is concerned with Shekib Ahmad (“S&'gmended grounds for seeking judicial
review following the grant of permission to apply Budge Pearl on 18 February 2009. SA was a
refugee from Afghanistan. As stated in his stataneérfacts, he hails from the Gozargh district of
Kabul, is ethnically a Tajik and is an orphan, faiher having been a member of Jamaat-e Islami who
was killed by members of the rival Hezb-e Islamil &is mother having been killed by a bomb thrown
at the family home. He entered Greece illegally,aog virtue of the provisions of the Dublin
Regulation, was treated as having claimed asylufraece following his arrest and his subsequently
being fingerprinted there. He was placed in a cang left Greece soon afterwards. He travelled
through Italy and France and then arrived and edtére United Kingdom (“UK”) through the Port of
Dover clandestinely and illegally in the back oloay on 9 October 2008. Save between 9 October
2008 and 17 October 2008 when he was in the cat¢enf County Council Social Services, SA
remained in detention untii he was released on #Brdary 2009 on being provided with
accommodation supported by the National Asylum 8uppervice (“NASS”). In his amended grounds
for seeking judicial review dated 8 June 2009, $Anes a declaration that he was unlawfully detained
from 17 October 2008 until 13 February 2009 andegaln aggravated and exemplary damages for his
claimed unlawful detention.

2. These proceedings are brought against the defenttentSecretary of State for the Home
Department who is the appropriate minister to liegid as a defendant when judicial review is sought
of any decision of the Secretary of State or of affizial within the Department or of any Agency or
Unit within that Department. In this judicial reweapplication, the decisions, actions and inactioins
officials within the UK Dublin and Third Country Wn(*“DTCU”), a Unit within the UK Border
Agency, and of NASS, a Service within the Immigratiand Nationality Directorate, are being
challenged or considered as part of SA’s claimghBloe UK Border Agency and NASS are part of the
Home Department. For ease of reference, any suciside, action or inaction is attributed in this
judgment to the defendant.

Procedural history

3. These proceedings have been transformed sincewbey started. The pre-action phase of the
proceedings started when SA first arrived at tha BoDover and was detained when he attempted to
leave a search shed and then claimed, or was teéed as claiming, asylum in the UK. The border



officers who interviewed him rapidly discovered ttHae was subject to the safe third country
framework of the Dublin Regulation and to being iediately returned to Greece as a safe third
country without his substantive asylum claim fioging considered by the UK authorities. For ease of
reference, | will refer to SA in this judgment asade third country asylum seeker.

4. SA claimed in his interview that, on leaving Gredoe had travelled to the UK via Turkey and
France during a six-month journey. In his initiatdrview when detained on 9 October 2008, SA
claimed to be fifteen and he was immediately ref¢érro Kent County Council Social Services and,
given his claimed age, was placed in local authocire. He was provided with a full Merton-
compliant age assessment on 17 October 2008. dhiduded that he was over eighteen. He did not
formally challenge that conclusion although, durthg first of two interviews by UK Border Agency
officials on 18 October 2008, he again falselyrokd to be fifteen. During these interviews, he was
confronted with the evidence that he had previolisgn fingerprinted in Greece that the defendant
had received from Eurodac and he then admittechihéiad spent approximately two months in Greece
and had had his fingerprints taken there. He wan tletained in immigration detention facilities for
further enquiries to be made with the Greek autiesi

5. On 28 October 2008, the defendant sent a formalaesido the Greek authorities asking them to
accept responsibility for the consideration of SA'sylum claim under article 10.1 of the Dublin
Regulation. On 18 November 2008, the defendanedssudecision that SA’s asylum claim would not
be considered in the UK and certified it on safedticountry grounds and, on 19 November 2008, the
defendant served SA with the first set of removiaéaions for his removal to Greece. These were
cancelled on 21 November 2008 when SA’s recensjriicted solicitor contacted the defendant and
threatened judicial review proceedings on the btms SA was entitled to claim asylum in the UK.
The notice of cancellation included a statement the defendant would reinstate the removal
directions unless SA'’s solicitors obtained a Crdwffice reference number for the threatened judicial
review proceedings within three working days. OnNtlvember 2008, Greece notified the defendant
that it accepted responsibility to take charge AsSsylum claim. A second set of removal direcsion
were served on 26 November 2008 since no Crowrc®©ffference number had been obtained within
three working days. These were cancelled on 1 Dbee2008 following the issue of judicial review
proceedings on 28 November 2008 and their servicéh® defendant on 1 December 2008. However,
SA still remained detained.

6. SA’s judicial review proceedings sought relief die grounds that his removal to Greece on safe
third country grounds would infringe his articleights and would be unlawful. SA also sought a stay
of his removal directions and a declaration thathhd been, and was continuing to be, unlawfully
detained. The basis of SA’s principle claim wag,tlifahe was returned to Greece, he would have a
well-founded fear of being both refouled by Gred¢oceAfghanistan and ill-treated in breach of his
article 3 rights by the Greek authorities. In suppd these claims, he relied on objective evidettnee

he contended showed that Greece’s procedures faimgewith asylum claims were significantly
flawed and its treatment of asylum seekers claimisygum in Greece amounted to such significant ill-
treatment as to infringe their article 3 rights.’SAalaim was also based on the fact that the asylum
seeker inNassert had been granted permission to appeal to the Holukerds, that the appellant’s
contentions in that case were similar to those 8fatvas relying on and that the grant of permission
showed that SA’s contentions were arguable, nostatiding the contrary view taken by the Court of
Appeal in Nasserf. SA contended that he was being unlawfully dethibecause there was no
imminent likelihood of SA being removed to GreectiluNasserihad been decided by the House of
Lords given the then recent grant of permissioappeal in that case.

7. On 19 December 2008, the defendant decided tosel8A from detention and communicated
that decision to SA. No reasons were given for tieatision and the detailed reasons for refusing his
claims and for removing him to Greece without cdasing his asylum claim were sent to him on 9
January 2009. On learning from SA’s solicitors t8&t had no suitable address to be released to, the
defendant asked SA'’s solicitors to submit an apgiten for NASS accommodation. Whilst such
accommodation was being found, SA remained detai@ad9 January 2009, the defendant withdrew
the earlier third country certificate that had bé&sued since it had been issued prematurely sneds

a fresh third country certificate. The letter galegailed reasons for rejecting all SA’s claims &nd
notified SA that the defendant was intending toseenSA to Greece but that arrangements would not
be made for that removal until his judicial revipnwoceedings had been determined. On 13 February

! R (Nasseri) v Secretary of State for the Home Deptment [2009] 2 WLR 1190, HL.
2 R (Nasseri) v Secretary of State for the Home Deptament [2008] 3 WLR 1386, CA.
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2009, SA was released to accommodation in Wolveptamthat had been found for him by the
accommodation provider instructed by NASS to finu b release address.

8. On 18 February 2009, Judge Pearl granted SA peaoniss apply for judicial review because

of the contention that SA’s claims were closehatedl to the basis of claim put forward by the asylu
seeker inNasseri On 6 May 2009, the House of Lords dismissed thygeal inNasseri a decision
which left SA with no continuing basis for pursuirfds asylum claim to remain in the UK.
Furthermore, SA’s claim that he was being unlawfdktained was no longer sustainable since he had
been released on 13 February 2009. In consequBAce solicitors informed the defendant that SA no
longer pursued his challenge to his intended reimov&reece and on 8 June 2009 amended grounds
for seeking judicial relief were served on his Hehehese are the grounds that seek a declaratidn a
damages based on the contention that SA’s detem@snunlawful for the whole period of seventeen
weeks and six days that is in question.

Background to SA’s asylum claim

9. It is necessary to set out the background to Saysuan claim since it played an essential part in
the defendant’s two decisions to detain SA andotttinue to detain him over the whole of the period
in question. The starting point is the Dublin Regial which established the criteria and mechanisms
for determining which member state of the Europédrion (“EU”) should be responsible for
examining an asylum application from an asylum seélom a non-EU state. The stated intention of
the Dublin Regulation was that it was to estabisBommon European Asylum System based on the
full and inclusive application of the ECHR so asetwsure that nobody is sent back to persecution,
thereby maintaining the principle of non-refoulemérhe Dublin Regulation provides a hierarchy of
criteria for determining which member state is mwible for examining an asylum application.
Greece was the responsible state for SA’s applicaince it was the member state over whose borders
he first crossed to enter the EU from Afghanistad tom whom he first claimed asylum. The Dublin
Regulation also provides the machinery for dealiittp the return of an asylum seeker to the member
state which is responsible for examining his asytiiaim when he has subsequently entered a second
member state and has claimed asylum there.

10. There are two types of illegal safe third countryrants into the UK who claim asylum. The
first type, known as take charge applicants, coredfishose who arrived in the responsible member
state and were fingerprinted by the authorities that examination of their asylum claims were not
fully completed before they left that member statel arrived in another member state illegally. The
second, known as take back applicants, are thoseweie in the territory of a member state without
permission and who then either withdrew their asylapplication and then made an application in
another member state or who went to another mesth& without permission after the rejection of an
asylum application in the first member state.

11. SA s atake charge case. The UK was requiredltaigan Greece within three months of SA’s
arrival in the UK to take charge and Greece hattesiSA was an urgent case, to reply within one
month of that request with its decision on the esffu Where, as in this case, Greece accepted
responsibility for SA’s asylum application, the Wtad to carry out the transfer as soon as pragticall
possible and at the latest within six months of e8ess acceptance of the UK’s request
Implementation of this transfer obligation wouldt @ suspended unless an appeal or review of the
proposed transfer direction had been started ack groceedings would not themselves suspend the
transfer unless the courts or competent bodies®fUK so decided. If the transfer was not effected
within six months of Greece’s acceptance of theuesty or of the decision on an appeal or review
where the initial decision has been given suspereifect, responsibility for dealing with SA’s asmi
application reverted to the UK. These detailed amhdatory provisions have the effect that any
necessary decision to remove SA to Greece as dhsafecountry asylum seeker could only be held up
if and when SA started judicial review proceediagsl thereafter a court or the defendant, for good
reason, suspended the effect of the removal deg@ading the resolution of those proceedings.

12. The UK implemented these provisions by the creatbrihe following three-part statutory
process:

(1) A safe third country regime, the effect of whichtéscreate an irrebuttable presumption
in any determination or any proceedings involving asylum or human rights claim that a

8 Council Regulation (EC) No 343/2003 (OJ 2003 La#ige 1) (sometimes called “the Dublin Il Regulat)o
4 CR (EC) 343/2003, Articles 17(1), 17(2) and 18(1)
5 Ibid., Article 19(3).
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country, such as Greece, is not a place where acte & SA'’s life or liberty is threatened by
reason of his nationality or from which he will bent to another state in contravention of his
ECHR rights or otherwise than in accordance withRefugee Convention.

(2) A third country certification procedure, the effedftwhich is, once such a certificate is
issued by the defendant, to enable the defendamtfise to consider the asylum claim of one
such as SA, being one who is subject to safe #ohtry removal to another member state,
once a third country certificate has been issuethbylefendant.

(3) An unfounded claim certification procedure, theeeff of which is, once such a
certificate is issued by the defendant, is to pnewme such as SA from pursuing an in-country
appeal on any relevant ground once he is subjeatdecision to remove him or he has been
served with removal directiohs

SA was served with a third country certificate o& Movember 2008. This was withdrawn on 9

January 2009 because it had been issued prematmelya fresh third country certificate dated 9

January 2009 was issued on the same day. SA wasertged with a certificate dated 9 January 2009
that his human rights asylum claim was clearly unfied.

13. There was, therefore, only a very limited basisgaafe third country asylum seeker in the UK
whose case was covered by the Dublin Regulatiasiation that removal directions are unlawful. The
only relevant basis available to SA in 2008 was tfia being returned to Greece would amount to a
breach of article 3 of the ECHR since Greece woafdule him to Afghanistan, that is return him in
breach of his legal rights to the borders of aittay where he had a reasonable fear of being
persecuted. However, since Greece was listed afealdird country by the 2004 Act, that contention
was not sustainable unless the Administrative Caad willing and able to declare that the relevant
provisions of the 2004 Act listing Greece as a s$haifel country were not compatible with SA’s anticl

3 rights and the relevant provisions of the Humaghi Act.

14.  The possibility of such a non-compatibility deelédon arose as a result of the unorthodox
manner in which Greece had been responding tortkie created by the wave of illegal entrants asros
its borders who were fleeing various internal ciotdl around the world and who were applying for
asylum in Greece, many as a last resort. The barsssich a declaration was two-fold:

(1) Greece would, or was considered likely to, refoadylum seekers to their county of
origin; and

(2) Greece would, or was considered likely to, ill-tresturned asylum seekers so badly on
being returned to Greece as to amount to tortute mhuman or degrading treatment.

In the period immediately before SA arrived at thert of Dover in October 2008, there were a
significant number of asylum seekers who had adriftem Greece having fled the conflicts in

Afghanistan, Iraq, Iran, Somalia and Sudan, whasduen claims were the responsibility of Greece
and who had a real fear that Greece would refchdentor would otherwise treat them in ways that
were in breach of their article 3 rights.

15. Evidently, the number of such asylum seekers ireGéhad risen from 4,500 in 2004 to over
25,000 in 2007. It was reported that very few @fsen applications were successful, most applications
were not properly processed or adjudicated uponlamgt numbers of applicants were then fleeing
onwards to other member states and, on being edutm Greece, were finding that their renewed
applications were not being processed. This lezbtacerted pressure being placed on Greece by other
member states, by the European Commission andhdyEuropean Court of Justice following the
initiation of infraction proceedings against Great®larch 2008 for failing to comply with the Dubli
Regulation. Further pressure was exerted on Grggdbe issuing by the UNHCR of a statement of
position on 15 April 2008 which advised governmetasrefrain from returning asylum seekers to
Greece under the Dublin Regulation until furthetice

16. Greece responded to this barrage of criticism tactng a new refugee law on 11 July 2008
which allowed asylum seekers returned under theliDuRegulation to reopen their cases and by
beginning to process asylum claims in accordantke i@ duties under that Regulation. It had been a
particular criticism that the effect of Greece’'dlfiee to process the applications of returned asylu

seekers expeditiously or at all was that thosemdaiemained automatically dismissed under the local

Paragraphs 3, 4 and 5 of Part 2 of scheduleti3eof\sylum and Immigration (Treatment of
Claimants etc) Act 2004.
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law governing so-called interrupted claims. Thissve@cause such claims could only be maintained if
the returning asylum seeker reappeared within thremths of the original decision that had
automatically dismissed his asylum claim after ke first left Greece illegally. Very few returning
asylum seekers returned within that three-montle fimit. The outcome of this change of the relevant
law and practice in Greece was that, by mid-2088ha available evidence suggested, although there
were concerns about the conditions in which asydeskers might be detained in Greece, they were no
longer subjected to ill-treatment of such seveagywould result in a breach of article 3 by a mEhg
state if they were returned to Greece.

17. The UK was the refuge sought by many asylum seekdrgect to perceived breaches of their
article 3 rights by Greece and during 2008 manthege sought redress by way of judicial review in
the Administrative Court and by way of applicatidos a rule 39 indication from the European Court
of Human Rights that they should not be returne@teece. This litigation was aimed at preventing or
staying their return to Greece whilst Greece camthto deal with its asylum seekers in ways that
appeared to contravene article 3.

18. The first of the reported cases in England whicth di@ect relevance to SA’s case wdasseri
which was decided at first instance by McCombe 2 daly 2007. The asylum seeker in that case was
an Afghanistan national who feared that he woulddfeuled by Greece. McCombe J did not have to
decide whether, factually, the claimant’s articleights would be imperilled by his enforced retton
Greece because he found in the claimant’s favoarnrore fundamental and controversial manner. The
judge addressed the irrebuttable presumption the¢c¢g was a safe country imposed by the statutory
certification of Greece as a third country. He hidt that provision was incompatible with arti@e
because it precluded a factual investigation by ¢bart of an asylum-seeker’s claimed fear of
refoulement.

19. This decision was reversed by the Court of Appeajudgments handed down on 14 May
2008. The Court of Appeal held that the there was nuega incompatibility between paragraph 3(2)
of schedule 3 of the 2004 Act and article 3 of E®@HR but that it was permissible for an asylum
seeker to attempt to show by evidence of Greece&semt practice that there was limited
incompatibility in relation to Greece, as a listgtdte and the rights of a particular applicantiragis
from the facts of his case. The Court of Appeal¢fore considered whether, on the facts of thee,ca
there was real risk of that asylum-seeker’s refmealetto Afghanistan by Greece and to his subsequent
ill treatment there having been refouled. Havingsidered the available evidence, the Court of Appea
concluded that there was no such risk since thene wurrently no reports of unlawful deportation,
removal or refoulement by Greece to Afghanistaag,lriran, Somalia or Sudan and no reports of
unlawful refoulement to any destination.

20. On 29 May 2008, the defendant instructed the TigaSalicitor to oppose any stay application
made by any Greece third country asylum seekeripgritle filing and determination of a petition for
permission to appeal to the House of Lords beited fby the asylum seeker Masseri and also
actively to continue to defend any judicial reviapplication by such asylum seekers.

21. Meanwhile, three separate judges in the AdmirtisgaCourt refused permission to apply for
judicial review of removal directions to Greecerefoulement grounds to three further illegal ensan
to the UK and also refused to grant a stay of theseoval directions pending applications for
permission to appeal to the Court of Appeal. | wéller to these conjoined appealsfds$ (Iran) and
others’. All three claimants made conjoined applicatioms permission to appeal. At the oral
conjoined hearing that was heard on 6 August 200®érmission to appeal and for a stay pending an
application to the House of Lords by the asylumkeeén Nasserj the Court of Appeal refused all
three appellants permission to appeal and alseedfto grant a stay of their removal directiongten
claimed or any other grounth these three cases, the factual basis of eadhnasseeker’s application
was similar. Each feared refoulement by Greecetifrned: in the case @egoto Eritrea, in that of
Kadir to Iraq and in that oAH to Iran but, in each case, the evidence consideydmbth the judge and
the Court of Appeal showed that Greece was noutei asylum seekers to those three countries.

22. In relation to the argument that a stay of remaliadctions should be imposed pending the
determination of the appeal proceedingdNesseri, Burnton LJ explained that the Court of Appeal,
like each judge at first instance, had refusedag because the facts showed that none of the three

7 [2008] 2 WLR 523, McCombe J.
8 AH (Iran), Zego (Eritrea) and Kadir (Iraq) v SSHD [2008] 3 WLR 1386, CA.
o [2008] EWCA Civ. 985.
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asylum seekers had a justifiable fear that Gregcelefiance of its Dublin Regulation obligations,
would subject them to refoulement. Burnton LJ asded:

“27. There remains the question of consistencyptheiple that like cases should be treated
alike. The Secretary of State has agreed to asdcthirt has granted a stay of removal in the
case ofNasserj and it is said that the principle of consistemeguires this court to treat the
cases before us, which are indistinguishable fikamserj similarly. In my judgment, the short
answer is that given by Mr Beer in his skeletoruargnt. These cases are distinguishable from
Nasseri In that case, the Secretary of State agreedstayapursuant to a policy to do so where
there is a petition for leave to appeal pendingtgethe House of Lords in order not to appear to
stultify the appeal by making it academic. The GadrAppeal granted as stay because of the
Secretary of State's agreement to it. Those caraides do not apply in the present cases.

28. | would, therefore, in each of the casesigelis, refuse permission to appeal and therefore
refuse a stay of removal.

29. | understand there are a number of caseshiohwa stay has been sought on grounds
similar to the present. | would expect cases orfalls with those before us to be decided
similarly. The pendency of the petition for leaweappeal to the House of Lords Wasseri
does not of itself justify a stay of proceedinggdmove the asylum seeker to Greece under the
Dublin Regulation, at least where the asylum seékex national of a country to which the
evidence is that Greece is not returning faileduasyseekers.”

23. The Court of Appeal was informed of two caskadir and Gutale, where applications had
been made to the ECHR on behalf of two furtheriamyseekers and interim Rule 39 relief had been
granted whereby the ECHR had indicated to the UkKeBaument that neither asylum seeker should be
deported to Greece until further notice so as ve ¢ie ECHR the opportunity of considering thearyst
applications fully. The Court of Appeal declinedftdlow the suggested lead provided by these two
cases on the grounds that the materials that thet ©b Appeal had been provided with were much
fuller than the scantier materials apparently ptedi to the ECHR and the Court of Appeal therefore
saw no reason why the Rule 39 indication in retatm the asylum seeker iadir justified the grant

of a stay to the three different asylum seekerssatapplications were being considered by the Court
of Appeal.

24. On 27 October 2008, the House of Lords granted igsiom to appeal inNasseri.
Notwithstanding that development, the defendantrucged the Treasury Solicitor to continue to
defend all judicial review claims and to oppose applications for a stay in other Greece third ¢pun
cases pending the judgment of the House of Lordasseri The defendant obtained further evidence
that reinforced the earlier evidence previouslysidered by the Court of Appeal Masserithat there
was, or there appeared to be, no risk of refoulerbgnGreece to Afghanistan, Iraq, Iran, Somalia,
Sudan or Eritrea. This evidence included a leeeived by the Foreign and Commonwealth Office
from the President of the Legal State Council ir€ge dated 31 October 2008 dealing with current
practice in Greece in relation to third country lagy claims by asylum seekers from war-torn
countries.

25.  On 11 December 2008, the ECHR communicated itsidecthat a complaint from an asylum
seeker was inadmissible. This claim had allegetithenasylum seeker’s removal to Greece by the UK
government would be unlawful. The grounds for thidihg were that there was nothing to suggest that
those who were returned to Greece faced a realdfistefoulement and that any concerns about
conditions of detention in Greece should be raisith the Greek domestic authoritigéRS v UK™).

The ECHR also held that the application was mathfef-founded and that its previous rule 39
indication should be lifted.

26. On 3 November 2008, the asylum seekerSimarif'* made a renewed oral application for
permission to apply for judicial review or for agtof the proceedings, basing both applicationthen
fact that the appellant iNasserihad recently been granted permission to apped&lktéibuse of Lords
and of the relevance of the decision of the Houskeoods in that case to the asylum claims of other
Greece safe third country asylum seekers. Pitchfatilected, at that hearing, that written subroissi
should be filed by both parties. These were senred5 November 2008 on behalf of the asylum

10 Application no. 32733/08.
1 R (on the application of Abdrisaq Ibrahim Sheikh Starif) v SSHD, CO/8717/2008.
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seeker and by the defendant on 10 December 2008p% was served on behalf of the asylum seeker
on the 17 December 2008. Pitchford J's decision kexled down on 10 March 2009. He directed a
stay in that case pending the decision of the Hadideords inNasseriand on 20 March 2009, the
defendant instructed the Treasury Solicitor to agi@ stay any judicial review proceedings raising
Greece safe third country issues pending the Holikerds’ decision irNasseri

27.  The House of Lords decision Masseriwas handed down on 6 May 2009. In dismissing the
appeal, the House of Lords reviewed the evidenaehthd been lodged. Lord Hoffmann, delivering the
principal speech, concluded as follows:

“43. The position in Greece appears to be, agslLial suggested, that the practice for dealing
with asylum applications in Greece may leave somgtto be desired and very few applicants are
accorded refugee status. If, as is usually the, ¢hs& applications are rejected, they are given a
document directing them to leave the country aei ttontinued presence there is uncomfortable.
But there is no evidence, either in the documeafsrie the Court of Appeal or the new evidence
tendered to the House, that any Dublin returnée [sactice removed to another country in breach
of his article 3 rights. Even if the rights of argen in such a situation to apply for a Rule 39
direction are regarded as a mere make-weight, éeagvith Laws LJ that the absence of any
evidence that such removals occur is of criticgiamiance.

44. Mr Rabinder Singh said that the Secretary of Stede wrong to rely upon the fact that
returned asylum seekers, directed to leave Greeight stay there contrary to Greek law. | do not
know whether the status of the Convention, the Retiglmn and the directives in Greek domestic
law would make staying there a breach of Greek ¢awot. It may be that the asylum seeker
would be entitled to say that the refusal of hipligation is contrary to European and Convention
law and that his failure to remove himself is naotlawful. But the Secretary of State is not
concerned with Greek law. Like the operation of Beeek system for processing asylum
applications and the conditions under which asysa®kers are kept, that is a Greek problem. The
Secretary of State is concerned only with whethepriactice there is a real risk that a migrant
returned to Greece will be sent to a country whmerevill suffer inhuman or degrading treatment. |
agree |1vz\’/ith Laws LJ that there is no evidence ohsacrisk and would therefore dismiss the
appeal.”™

Defendant’s difficulties in dealing with Greece thid country asylum seekers

28. The defendant and the Treasury Solicitor who aftiethe defendant in all relevant proceedings
faced immense difficulties caused by the influxGrkece safe third country asylum seekers claiming
asylum and protection from refoulement to their bowar-torn states. This evidence only referred to
the difficulties faced by the defendant and theaSuey Solicitor in grappling with these asylum oiai

in general terms but | was informed that there wezarly one thousand Greece take back and take
charge asylum seekers whose claims were processbé period during whichlasseriwas moving
from the first instance decision on 2 July 200%he final decision by the House of Lords on 6 May
2009. All these claims had to be carefully procdss®d kept under continuous review and a significan
number of them were the subject of judicial revegeplications. Meanwhile, the evidence continued to
develop as to how Greece was improving its prongsand adjudication of asylum claims, as to the
extent of the rapidly diminishing risk of refoulentgposed to those returned to Greece and as to the
relevant judicial and political responses of EU rhemstates, the European Commission and the
ECHR to Greece’s treatment of third country asykeakers and of their asylum claims. This evidence
had to be continuously monitored and reviewed. IBinghere were an unprecedented number of
applicants, over forty were referred to in the dueats, who applied to the ECHR for interim rule 39
relief in the space of a few months in 2008.

Defendant’s general policy towards Greece thirdauntry asylum seekers in October 2008

29. In the light of the lengthy history of concern abd@reece’s willingness to fulfil its Dublin
Regulation obligations and the ensuing litigationEngland and elsewhere, it can be seen that the
defendant had, by October 2008, developed a palicyapproach towards Greece safe third country
asylum seekers as follows:

(1) There was no distinction to be made between taleec¢ar charge cases, such as SA and
the asylum seeker iAH (Iran) and others, and take back cases, such as the asylum seeker in

12 [2009] 2 WLR 1202, HL(E).
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Nasseri Any procedural and regulatory differences betwibentwo types of case created by the
Dublin Regulation did not affect the way that btthes of cases should be treated.

(2) The defendant had an overriding obligation to cgmpth the mandatory provisions of
the Dublin Regulation which required the immediattirn of safe third country asylum seekers
to Greece unless there were very good and legaltyant reasons that permitted a delay in their
return.

(3) Since May 2008 at the latest, when the Court ofeg@allowed the defendant’s appeal in
Nasserj the objective evidence of Greece’s processing tesmtment of asylum seekers from
war-torn states showed that any safe third coumsgum seeker would not be at risk of being
refouled by Greece and that their article 3 rightald not be infringed by Greece if they were
removed by the UK to Greece.

(4) There was no reason to stay, hold up or delay ach semoval pending any judicial
review or appeal application or the determinatidnNasseri's application of permission to
appeal to the House of Lords even though the asgkmker in that case had sought permission
to appeal. This policy was supported by the CofiAmpeal decisions in botNasseriand AH
(Iran) and others and by the considerable body of recent evidencessaig practice that is
summarised above.

(5) However, the defendant remained willing to withdra@moval directions if judicial
review proceedings were started whilst a detaiiéernal review of the grounds put forward was
carried out. Removal directions would only be r&ted if that review suggested that the
judicial review proceedings had no merit or if thdministrative Court directed a stay of the
intended removal or of removal directions pendinhg tietermination of those judicial review
proceedings.

(6) On 20 March 2009, following the stay decision ofcRiord J in Sharif, the defendant
instructed the Treasury Solicitor to agree to stay judicial review proceedings raising Greece
safe third country issues pending the decisioXasseri

30. Pursuant to this policy, the defendant issued rexhdivections for all Greece safe third country
asylum seekers as soon as Greece accepted itbdakeor take charge obligations in any particular
case and contested all applications for permissiapply for judicial review and for a stay of revab
directions save for those where the internal reveewthe court dictated otherwise. Many hundreds of
Greece third country asylum seekers were removéethbuemoval of many hundreds of other asylum
seekers was held up following the appropriate irgkreview.

31. In SA’s case, the defendant agreed on 19 Decentl@® ® release SA once a suitable release
address was provided. No reason was given to SAhferdecision which was made soon after SA’s
grounds for seeking judicial review had been seasd during the consequent internal review of those
grounds. It was also given at a time when the digfehwas actively considering whether to review the
policy with regard to the removal of safe third nby asylum seekers pending the decisioNasseri

as a result of the on-going application for a stagharif's casé®. The defendant’s decision refusing
SA’s asylum claim as detailed in his grounds farkéeg judicial review was sent to SA’s solicitors i
the refusal decision dated 9 January 2009 thatrnapganied the reissued third country certificate and
certificate that SA’s claims were clearly unfoundeltich were also dated 9 January 2009. The refusal
decision did, however, confirm that removal diren would not be issued until SA’s judicial review
proceedings had been determined. Judge Pearl dr&dtepermission to apply for judicial review on
18 February 2009, principally on the ground that ifouse of Lords had granted permission to appeal
in Nasseri No further steps were taken to remove SA untiérathe decision of the House of Lords
was handed down, at which point it was concededeaialf of SA that he had no further basis for
resisting his removal to Greece.

Law relating to detention
32. The law relating to the lawfulness of detaininglasyseekers in custody under the Immigration

Act 1971 or the Nationality, Immigration and Asylukat 2002 is now well settled. The defendant has
issued detailed guidance in Chapter 55 of the Erfoent Instructions and Guidance document issued

13 See paragraph 26 above.
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to all involved in immigration decisions and appealhis guidance, taken with the decided cases,
particularly the decision of the Court of Appeal {y may be summarised as follows:

(1) The power to detain SA arises from statutory poveerstained within the Immigration
Acts 1971 to 2007. Specifically, in SA’s case, irgmation officers had the power to detain SA
on his arrival in the UK pending examination byiammigration officer as to whether he should
be refused leave to enter and, on being refuse® leaenter, pending a decision on whether to
issue and then issue removal directions. These fsoave to be used in accordance with the law
and the stated policy of the defendant in relatithe detention and release from detention of
those subject to immigration controls and proceslure

(2) There is a presumption in favour of temporary agiois and temporary release. There
must be strong grounds for believing that a pexgdmot comply with conditions of temporary
admission or temporary release and all reasondtelmatives to detention must be considered
before detention is authorised (Guidance, paragbaps).

(3) The power of detention should not be used whaseapparent to the defendant that he is
not going to be able to operate the machinery piexifor removal for those who are intended
to be removed within a reasonable perib@rdial Singh®® as approved by Lord Bingham in
A%

(4) As a matter of policy, the defendant will only uge powers to detain for one or more of
the six stated reasons in the Guidance documentiwd relevant reasons in SA’s case are that
SA was likely to abscond if given temporary adnaesor release and his removal from the UK
was imminent (Guidance, paragraph 55.6.3).

(5) The power to detain must be applied in accordandh whe general principles
adumbrated by Dyson LJ InThese are that:

0] The Secretary of State must intend to deport [otoree] the person and can only
use the power to detain for that purpose;

(i)  The deportee may only be detained for a period ihatasonable in all the
circumstances;

(i) If, before the expiry of the reasonable periodbécomes apparent that the
Secretary of State will not be able to effect dégn [or removal] within that
reasonable period, he should not seek to exetwéspdwer of detention;

(iv)  The Secretary of State should act with the readerdiligence and expedition to
effect removal [or deportation].

(7)  The period of detention that is reasonable intedl¢circumstances involves consideration
of all relevant circumstances including (but nonfioed to) the length of the period of
detention; the nature of the obstacles that standhé path of the defendant preventing
deportation; the diligence, speed and effectiverwsthe steps taken by the defendant to
surmount such obstacles; the conditions in whiehdistained person is being kept; the effect of
detention on him and his family; the risk if herédeased from detention he will abscond; and
the danger that, if released, he will commit criahiaffences ().

(8) If it becomes apparent that the defendant willbwable to remove the detainee within a
reasonable period, the detention will then becontawful (principle (iii) inl, see (5) above).

(9) The lodging of a suspensive appeal or other legatgedings that need to be resolved
before removal can proceed will need to be takém atcount in deciding whether continued
detention is appropriate. There may be other greufwd justifying a person’s continued

detention e.g. a risk of absconding or risk of héorthe public or the person’s removal may still

14 R (on the application of I) v Secretary of State fothe Home Department[2002] EWCA Civ. 888.
1 R v Governor of Durham Prison, ex parte Hardial Sirgh [1984] 1 WLR 704, Woolf J.
16 A & X v SSHD [2005] AC 97, HL(E), paragraph 8.
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legitimately be considered imminent if the appeabiher proceedings are likely to be resolved
reasonably quickly (Guidance, paragraph 55.14).

(10) The risk of absconding is a permissible reasonetaid. The risk of absconding is also
relevant as a factor in determining the length otasonable period in all the circumstances
(Guidance, paragraph 55.6Gpllaku™’).

The lawfulness or unlawfulness of SA’s detention
(1)  Introduction
33. There are four periods of detention to consideesehare:
(1) Between 9 October 2008 and 17 October 2008;
(2) Between 17 October 2008 and 19 November 2008;
(3) Between 19 November 2008 and 19 December 2008; and

(4) Between 19 December 2008 and 13 February 2009.

34. The submissions on behalf of SA are succinct Busustainable by the facts, unanswerable.
They are that from the moment that SA was relediged the care of Kent County Council Social
Services on 17 October 2008, it was or should Hmeen obvious to the defendant that his removal
from the UK was neither imminent nor possible withi reasonable period of time. This was obvious
because of the on-going claim for asylum MNasserias exemplified by the outstanding petition for
permission to appeal that had been lodged withHbese of Lords in July 2008, particularly in the
period starting on 27 October 2008 when an Appel@bmmittee grantetlasseri permission to
appeal. Other factors relied on in support of theiausness of SA’s entitlement to be released on or
soon after 17 October 2008 were his on-going jatli@view proceedings, the evidence of continuing
breach by Greece of is article 3 obligations towahird country asylum seekers and the failurand f
suitable accommodation and to make arrangementSAs release that occurred in the period from
the communication of the decision to release hill®mDecember 2008 and his release on 13 February
2009.

35. The submission on behalf of the defendant in respomas that it was always reasonably
perceived by the defendant’s officials that SA'mowal was to take place within a reasonable period
of time and, indeed, that when the decisions taidetere taken on 17 October 2008 and 19 November
2008, removal was imminent and it remained imminail the decision to release SA from detention
was taken on 19 December 2008. Furthermore, SAreasonably detained throughout the period of
his detention on the separate ground that he waskaof absconding and that risk had not been
sufficiently reduced to allow him to be releaseahirdetention until suitable accommodation became
available for him to occupy on 13 February 2009. d¢delld not have been released in the period
between the release decision on 19 December 20D&iaractual release date on 13 February 2009
because reasonable accommodation arrangements hedfinalised before he could be released and
those unavoidably took seven weeks and six daydintise. Moreover, the defendant is not
responsible in fact or law for any fault by thoseldéng to find accommodation for SA to move into. |
the circumstances of this case, therefore, theatiyeeriod of detention and the individual companen
parts of that period were reasonable and were fisuch a length as to turn SA’s initially lawful
detention into one that was unlawful. Finally, nioth occurred prior to 19 December 2008 or
subsequently, to change an initially lawful detentinto one which had become unlawful.

(2) Period 1: Between 9 October 2008 and 17 @btier 2008

36.  SA accepts that it was reasonable and lawful taidé&A in the eight days following his arrival

in the UK, albeit that for most of that period SAswnot detained but was in the care of Kent County
Council pending an age assessment to test theityatifl his claimed age of fifteen. However, it is

necessary to consider why he was initially detaiaed continued to remain in detention or in local
authority care in that period. On arrival in the WA had no obvious means of identifying himself or
of verifying his account of what he had been doargd where he had been since he had left
Afghanistan, on his account, some four years ptshjo This explanation was of particular concern
and doubtfulness since he also claimed to be fiftwhen first interviewed. This claim necessitated
immigration officials referring SA to Kent CountyoGncil Social Services for a full Merton-compliant

assessment and to be taken into its care as a phidding the result of that assessment. This

1 R (Collaku) v SSHD[2005] EWHC (Admin) 2855, Collins J.
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assessment reached the firm conclusion that heowgrseighteen. SA never formally challenged that
assessment but in his interview on being returnéal detention he again asserted that he was fifteen
and, on 8 January 2009, he refused to allow thendigint to see his Merton assessment. Following his
assessment, he was forthwith transferred from back into detention on 17 October 2008. This
adverse assessment further dented his credibiiilyraliability when being considered as an abscond
risk and for possible temporary admission and sgldeom detention.

(1) Period 2: Between 17 October 2008 and 19 Novemk2008

37. Factual background. The second period was covered by the Immigratiocidben taken

on 9 October 2008 when SA first arrived at Dovetthe should be detained as a potential Dublin
Regulation case. The period started with his begetgrned from the care of Kent County Council
Social Services into detention on 17 October 2008 ended with the service of the defendant’s
decision to issue a third country certificdtand to remove him as an illegal entrant to Gregbese
decisions were taken on 19 November 2008 and wetified to him by the service on him of an
IS.151A form dated 19 November 2008. SA was madsestlbject of a Eudorac Search on 17 October
2008 and was then provided with two screening ud@rs on 18 October 2008. Representations on his
behalf were submitted to the defendant on 26 Oct@2b@8. A formal request was submitted to Greece
to take charge of SA on 28 October 2008 and Greeeeceptance of that obligation was
communicated to the defendant on 21 November 2i@0&ddition to the 1S.151A form, SA was also
served with a Notice to Detainee Reasons for Deterdnd Bail Rights 1S.91R form that was also
dated 19 November 2008. This form identified thievant reasons for being detained as being SA’s
likelihood of absconding if given temporary admigsir release, his imminent removal from the UK
and his need to be detained whilst administrativerggements were made for his care. Throughout this
period, therefore, the defendant was making armaegés with Greece pursuant to the Dublin
Regulation for Greece to take charge of SA’s asyapplication and was also reaching an informed
decision that SA’s substantive asylum applicatiaswot to be considered by the UK authorities and
that his asylum application based on his fear flfulement by Greece should be rejected.

38. Discussion. SA had arrived in the UK clandestinely, with no gegpand with a clearly untrue
story as to his journey to the UK and his age @rsbon emerged that he was subject to the Dublin
Regulation and to safe third country removal. Teeddant was under a duty to return him as soon as
Greece accepted responsibility to take charge ofkylum application. He had no resources and no
abode, accommodation, family or contacts in the ahd, without resources, accommodation and the
means to be monitored, he presented as clear anrabssk as is imaginable.

39. Overriding these considerations was the defendal@ssion, in accordance with the general

policy outlined above, that SA was to be removethavery near future. That policy and the decision

to implement it in SA’s case were reasonable angk\atso supported by the decisions of the Court of
Appeal in bothNassert® and AH(Iran) and others®. In consequence, the defendant had taken the
reasonable decision not to suspend SA’s removakéece unless directed to do so by a court sirece hi

removal was imminent. This remained a reasonabiéside even after permission to appeal to the

House of Lords had been grantedNiasseri

40. It was contended on behalf of SA that the granthgermission to appeal iNasserishould
have led immediately to the conclusion that SA waubt be returned to Greece in the reasonably near
future. However, the principal issue Masseriwas whether the third country certificate statutory
procedure was in principle incompatible, eitheregaily or in the case of Greece alone, with artgle

of the ECHR and section 6 of the HRA. There wadasis for contending that the grant of permission
had significantly affected the Court of Appeal's@ssment iH(Iran) and others? that, factually,
those such as SA had no grounds for relying oolar8i. Furthermore, there were many asylum seekers
who the UK was returning to Greece on Dublin Retjutagrounds and there was no good reason for
distinguishing SA’s case from these asylum seekendicularly as no judicial review proceedings had
yet been initiated on his behalf. Indeed, it wohlave been a breach of the defendant’'s Dublin
Regulation obligations to suspend SA’s removal tegge in the absence of such proceedings.

18 A second third country certificate was issued alaBuary 2009 when the defendant realised thairgteHird country

certificate had been issued two days prematuretgise Greece’s acceptance of the UK request ofcBgb€r 2008 for Greece
to take charge of SA’s asylum application was d&tdovember 2008. A third country certificate sldomot be issued unless
and until it is clear that the third country hasemted the UK's request to take charge of the asgeeker. No point was rightly
taken on behalf of SA about this technical error.

19 [2008] 3 WLR 1386, CA.
20 [2008] EWCA Civ. 985.
2 Ibid.
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41. It follows that SA’s detention throughout periodvas lawful and was primarily based on the
ground that SA was to be removed imminently. He alas detained because he remained an abscond
risk. His detention on each ground taken separatalyyboth lawful and reasonable.

(4) Period 3: Between 19 November 2008 and 19 Dedsn 2008

42. Factual background. The removal directions dated 19 November 2008 wareelled on

21 November 2008 following contact between SA’'erely instructed solicitors and the UKBA. The
notice of cancellation included a statement thatdéfendant would still remove SA to Greece untéess
Crown Office reference number was obtained fottlisatened judicial review application within three
working days. This reference was not obtained witthiat time-scale and the defendant was again
served removal directions dated 26 November 20@8w8&s also served with an 1S.91R Notice to
Detainee Reasons for Detention and Bail Rights fevhich provided as reasons for remaining in
detention that he was likely to abscond if givemgerary admission or release and that his removal
from the UK was imminent. The removal directionsreveancelled on 1 December 2008 following
service of SA’s judicial review application on 2&Wember 2008.

43.  On 19 December 2008, during a detailed review osSkounds for seeking judicial review,
the defendant decided to release SA from deteritibe could offer an appropriate release address.
The grounds put forward in support of the claimdsylum in the UK were that there were legitimate
concerns as to whether the Greek authorities wprdgdess asylum claims and treat asylum seekers
appropriately. In consequence, the safe third eguwrtification procedure provided for by the 2004
Act was incompatible with SA’s article 3 Conventidghts. Furthermore, SA was entitled to a stay of
the removal directions pending the decision of Hoeise of Lords irNasseriwhich raised the same
issues and which, if decided in favour of the algm¢lasylum seeker, would also determine SA’s case
in his favour. The defendant’s reply, dated 9 Janu2009 and the grounds set out in the
acknowledgement of service dated 12 January 2Qfifi,dontended that SA was subject to a safe third
country certificate which the defendant was entitte issue both in law and on the facts currently
known. Moreover, SA was not entitled to a stay f temoval to Greece pending the decision in
Nasserisince his case was indistinguishable from the CotiAppeal decision irAH (Iran) and
others where a stay on the same grounds as those advhn@A was refused.

44. Discussion The same considerations apply in this third qzeds applied to the first
two periods. SA remained an abscond risk, his rem@mained imminent or reasonably so and, until
1 December 2008, no judicial review proceedingsltexh started. The period from 1 December 2008,
when the proceedings that had been started on 28mlmer 2008 were served on the defendant, and
19 December 2008, when the decision to releaser8m fletention was taken, can reasonably be
attributed to the need for the defendant to rev@Ais asylum application in the light of his recentl
initiated judicial review proceedings and his vasoclaims for relief. That review took place in
compliance with the defendant’'s general policy nolertake a detailed internal review of the grounds
of any judicial review application once this hadkbdodged. It had to be undertaken by the TCU at a
time when it was under unprecedented pressurestbf tme and resources as a result of the large
number of Greece third country asylum applicatidnsas processing and the more general Dublin
Regulation problems that Greece was causing the3diernment. The review also took place at the
time that the defendant and the defendant’s ledsilsars were reviewing the policy of resisting any
stay of proceedings and removals in Greece safé toiuntry cases pending the decisiorNasseri
whilst preparing the written submissionsSharif in both the permission and stay applications it tha
casé”. Throughout this period, SA remained an obviouscahd risk.

45. In the circumstances, it was reasonable that tluisidae to conditionally release SA, taken
during that review process, took eighteen dayscauttd only first be communicated to SA’s solicitors
on 19 December 2008. The decision to release SAtaken two weeks and three days before the
defendant, on 9 January 2009, issued his decibatrSA should be removed, a fresh safe third cguntr
certificate, an unfounded claim certificate anchasurance that removal would not be effected thwil
decision inNasseriwas known. The initial decision taken in Octobef&Q@hat SA’s removal was
imminent was reasonable and remained reasonabie IthtDecember 2008, the timescale of the
defendant’s decision-making process relating tos#&lease from detention and the suspension of his
removal to Greece was reasonable and the deci@idase SA from detention was taken as soon as it
reasonably became apparent that SA’s circumstdrazbeen changed by the on-going review of SA’s
grounds for seeking judicial review that had shalat his removal was no longer imminent.

2 See paragraph 26 above.
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46. It follows that SA’s detention throughout periodw#s lawful and was, until the end of this
period, primarily based on the ground that SA veabdé removed imminently. He was, however, also
being detained because he remained an abscondHislkietention on each ground taken separately
was both lawful and reasonable.

(5) Period 4: Between 19 December 2008 and 13 Februa2909

47. Factual background. On the 19 December 2008, the defendant sent a lEtt&SA’s
solicitors informing them that she wished to reée&8#\ but, as she did not have an address to wigich h
could be released, his solicitors were asked tange for SA to complete an application for NASS
support provided under section 4 of the Immigratom Asylum Act 1999 and the Immigration and
Asylum (Provision of Accommodation to Failed asylsaekers) Regulations 2005 by NASS, a
Service located within the defendant’s Immigratiand Nationality Directorafé This statutory
provision permits the defendant to provide, or tamrge for the provision of, accommodation to be
paid for by the defendant on terms as to repowimgj other conditions. The TCU must first approve an
applicant’s suitability for NASS support which isrtk by reference to the criteria set out in the5200
Regulations. Once NASS support is approved in piec suitable accommodation must then be
found. NASS has identified various approved thimarty support providers, many of whom are
independent charities, who actually find and areanfpr the provision of NASS-supported
accommodation acting as a letting or accommodadgency for asylum seekers. NASS arranges for
the provision of accommodation by sending an appiio to one of its approved charity support
providers. These support providers are entirelyefrahdent of the defendant who has no power to
direct or manage their work. They are, thereforeyiging a service for an asylum seeker who must
himself, or through his solicitor, apply for avdila accommodation to NASS once NASS support has
been granted in principle. NASS then submits thpgtlieation on the asylum seeker’'s behalf to the
third party support provider with a request to mibé to find support accommodation.

48. SA's application was prepared by SA’s solicitorsl avas signed by SA on 20 December 2008
at the detention centre where he was then beirgjmet. SA then faxed the application back to his
solicitor who, on 22 December 2008, faxed it ortie TCU. It was only received, or the relevant
officials only first became aware of its receiph, 24 December 2008. The application was processed
over the Christmas period and SA was issued witlsSAupport by the TCU on 2 January 2009. The
next step was for SA’s solicitor to apply to NAS® &ccommodation. Due to the high level of demand
for accommodation, SA’s solicitors were unable ke contact with NASS and they therefore wrote
to the TCU on 6 January 2009 asking it to take tsadtion to obtain a suitable address. The TCU
responded promptly on 7 January 2009, statingdhatto the backlog of applications, the TCU would
itself submit SA’s application for accommodationN&SS. On the same day, NASS received SA’s
application and immediately sent out an Accommaufasind Travel Booking Form to United Property
Management (“UPM”), the third party support providehosen by NASS to locate appropriate
accommodation for SA under the NASS scheme. UPMndidimmediately provide an address and
NASS sent UPM chasing emails on 21 January 20093@ndanuary 2009 and a further requisition
form on 5 February 2009 requesting immediate acfidgrat further form led to UPM, on 5 February
2009, providing SA’s solicitors with an address/ifolverhampton with a starting or availability date
of 17 February 2009. This date was brought forvartlASS’s request to 13 February 2009. SA was
then released on 13 February 2009, a release sebyrkis being provided by the defendant with an
IS.96 Notification of Temporary Admission documeamhich stated that SA had to reside at the
allocated address and had to report to an immaratfficial every Monday at 11.00 am.

49. The evidence suggests that due to the ChristmadlendYear holiday period and the excessive
demand placed on the TCU's resource and on NASBestgrl accommodation created by the general
demand for NASS accommodation exacerbated by twoa fof Greece third country asylum seekers,
there were unavoidable delays in, firstly, the T@tdcessing the application for NASS support and
granting it to SA and NASS sending out the reqaisiform to UPM (between 24 December 2008 and
7 January 2009), secondly, in UPM processing SAsommodation application and then finding

= Section 4 of the IAA 1999 provides:
“4. Accommodation for those temporarily admitted orreleased from detention

The Secretary of State may provide, or arrangéh®provision of, facilities for the accommodatiofipersons—
(a) temporarily admitted to the UK under paragraplof Schedule 2 to the 1971 Act;

(b) released from detention under that paragraph; o

(c) released on bail from detention under any iowi of the Immigration Acts.”
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suitable, affordable and available accommodati@iwben 7 January 2009 and 5 February 2009) and,
thirdly, in waiting for the accommodation that wastained becoming available for occupation by SA
(between 5 February 2009 and 13 February 2009).

50. Discussion. SA was detained not only because, until 19 Decerib88, his removal
was imminent, but also, throughout all four periofisletention, because he would be likely to abdcon

if given temporary admission. The principle basisdetaining him on this second ground was that he
had no close ties, family or friends so that it vilsly that he would abscond and unlikely that he
would stay in one place. Detention is only to bedus/here there is no reasonable alternative availab
His continued detention on this sole remaining grbdor being detained after 19 December 2008
continued to be lawful because it continued todssonable to consider him to be an abscond risk and
the final decision as to whether he was to be removould be made within a short period of time
once his judicial review antlasseri had both been concluded and both decisions woulthhde
within a reasonably short time.

51. Since SA was reasonably considered to be an abswidgdhe defendant was not prepared to
release him from detention until he could provide dlefendant with a suitable address where he could
be accommodated and where he could be requiressider and from where he could be made subject
to reporting restrictions. Since SA was withoutrgses, any appropriate accommodation would have
to be paid for out of public funds since theremweProbation Service bail hostels or approved pemi
where asylum seekers can be accommodated in the wasgnas those released on bail by the criminal
courts can be accommodated. Thus, SA could onbibis release if he had first successfully agplie
to the TCU for, and had then been granted, NAS$atiby the TCU, had then applied to NASS for
NASS-supported accommodation, had then had thdtcafipn passed on to a third party support
provider and had then been granted that accomneodaind it had then become vacant and was
immediately ready to receive him.

52. Although part of the process of securing such agnodation is within the control of the TCU
and NASS, a significant part of the process isidatshat control and within the sole control of the
independent third party support provider over whitra defendant has no direct responsibility or
control. Since, as in this case, the third partypsut provider is an independent charity adminesder
by volunteers, that part of the process is pawidyl susceptible to delays, particularly at holiday
periods and at times of high demand. The evidenggests that these delays were, in SA’s case,
further exacerbated by an excess of demand oveplysup relation to suitable accommodation
compounded by resource difficulties within the dhrarty support provider and a shortage of NASS-
supported accommodation.

53. The defendant reached the decision on 19 Dece@®@8 that SA should be released. The
period of time between the 19 and 24 December 2@8taken up by SA’s solicitors providing the
TCU with SA’s completed NASS application form. Glgathat period of delay is not attributable to
the defendant. Following the TCU's receipt of SAsmpleted and signed application, the further
period of seven weeks and two days until SA wasasdd appears at first sight to be excessive.
However, this period occurred during and beyondG@heistmas and New Year period and there was
undoubtedly enormous pressure in that period arnldeirsubsequent period up to 13 February 2009 on
the TCU, on NASS and on UPM, the third party suppoovider due to the unprecedented number of
accommodation seekers whose numbers were swell&tdpce third country asylum seekers.

54. The delay between 7 January 2009 and 13 Februgd9 B)attributable to UPM or to the
shortage of available accommodation that it wakitapfor. The defendant is not vicariously liabte f
any delays caused by any culpable behaviour by @B and insofar as it can be shown that NASS
caused avoidable delay by its own actions or omssin relation to UPM, an independent provider
over whom NASS had no control. The factual sumnadinghat happened in the period after 7 January
2009 shows that the defendant took reasonable sbepsek to speed up UPM'’s apparent delay in
obtaining accommodation. In any event, UPM actespgedily as its resources and the unusually high
demand for accommodation permitted.

55. It follows that since it was not irrational or uniful for the defendant to refuse to release SA
until suitable NASS-funded accommodation had beeuand, SA has failed to show that the
defendant’s limited involvement in the independénitd party process of obtaining support and
accommodation was irrational or unlawful. In angmt, no delay has been shown to have been caused
by any failure of UPM and, even if any such faileauld be established, it is not a failure for whic
the defendant is responsible.
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56. There is, therefore, no basis for the claim thatv@&s unlawfully or unreasonably detained in
period 4. He was lawfully detained throughout tleeiqd because he remained an abscond risk until he
had obtained an appropriate and immediately aJeilablease address. The defendant had no
obligation to provide suitable accommodation, théy @bligation was to consider any application for
NASS-support, to pass onto a third party suppavigier a completed application for accommodation
and to monitor the progress of that applicationlyOmhen the entire process was successfully
completed and suitable vacant accommodation waseanffto SA could the defendant reasonably be
expected to release SA from detention having pexiim with notification of temporary admission
linked to a reasonable requirement that he muglees the release address and be subject to regula
reporting restrictions.

Conclusion

57. It follows that SA’s detention throughout the fqeriods in question was lawful and his claim
for damages must be dismissed.

HH Judge Anthony Thornton QC
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