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MR JUSTICE BLAIR: By this claim for judicial wew, the claimant seeks to
challenge the decision of the Secretary of Statetlffe Home Department, dated 22
June 2007, not to grant the claimant's applicafiiwnndefinite leave to remain in the
UK. His application was made pursuant to paraggsaph and 9.3 of a document called
the Iraq Policy Bulletin 2/2006, which | shall céiie 2006 policy. This policy was
issued on 1 August 2006, following the judgmentghef Court of Appeal in the case of
R (on the application of Bakhtear Rashid) v SSF2D05] EWCA Civ 744 and the
judgment of Collins J in R (A, H, and AH) V SSH[2006] EWHC 526 Admin.
Permission was given by Simon J on the papersiovémber 2007.

The background to the case is as follows. [Qutire period 1991 to 2003 Iraq was
essentially divided into two. The Kurdish AutonamsaZone or Kurdish Autonomous
Area as it was sometimes known was in the nortti th@ Government Controlled Area
of Iraqg, which is usually described as the GCI, weathe south of the country.

The claimant arrived in the United Kingdom ormNdvember 2002. He is a man of
Kurdish ethnicity from the city of Kirkuk, which iwithin the GCI, albeit close to the
Kurdish Autonomous Zone. He claimed asylum onvatriwhich was refused on 30
December 2002. The reasoning supporting this eciecluded, among other things,
a finding by the SSHD that the claimant was notitie and that the SSHD could not
be satisfied that he was from Iraq. No complasnbii could be made of the refusal
letter. It was a perfectly proper decision to makehe information that was available.

The claimant's appeal to the adjudicator wasdchea 25 September 2003. According
to the defendant, at the hearing the claimant predan Iraqi identity card on the basis
of which the SSHD accepted that the claimant wasnfiraq. The adjudicator
nevertheless dismissed the appeal in a determmaited 4 November 2003 on the
basis that his fear of persecution was not objebtiwell founded.

In summary, therefore, the claimant was oridyndought not to be from Iraq, but that
was in fact wrong. He was from Iraq, specificdilgm the Government Controlled
Area of Iraq, and that was accepted by the defdralathe time of the asylum appeal
hearing.

In the meantime there had been a developmerur tB February 2003 the SSHD had a
policy in place to the effect that failed asylunelsers from Iraq would normally be
granted four years' exceptional leave to remainRELThis reflected the difficulties
that failed asylum seekers were known to face ourmeto Iraq at the hands of the
Saddam Hussain government. This policy came terahon 20 February 2003, just
before the regime was toppled.

In 2005 and 2006 the judgments were handed dowme Rashicand_AH cases that |
mentioned earlier. The substance of these judgneat that the SSHD had failed
properly to make known and implement policies ispext of Iragi asylum seekers,
including, in the case of AHhe four-year ELR policy | have just describeld.was
held that the degree of resulting unfairness wah $ioat it could be properly remedied
by the SSHD only by retrospectively giving effeatthose policies.
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Those were the circumstances in which the SS#dDed the 2006 policy on 1 August
2006. Reading from paragraph 1.1:

"This Bulletin has been produced by the Countryc8meAsylum Policy
Team, Immigration & Nationality Directorate, Homdfi®e to provide
further guidance to decision makers consideringitimglications of the
Court of Appeal judgment in the case of Rashid #m High Court
judgment in the cases of R(A (H) & (AH) on asylumhuman rights
claims made by Iraqgi nationals."

So far as this case is concerned, the relevarit @@ the policy is to be found in
paragraphs 4.5 and 9.3.

Paragraph 4.5 provides, so far as relevarttfdhan individual to fall within the scope
of the AHcase, he or she would need to:

"l. Have been from the government controlled asédraq (GCI) and
refused by the Secretary of State between April1188d 20 February
2003 (when the practice was to grant 4 years' EhRIldaimants from
GCl), and

"ll. Have not been granted 4 years' ELR."
By paragraph 9.3:

"If the case is found to fall within the scope dktRashid judgment
and/or R(A):H ... then ILR ... should be granted."”

On 25 September 2006 the claimant submittedpgtication for indefinite leave to
remain on the basis that his application for asyhaua been refused by the SSHD on 30
December 2002, that he was from the GCI, and tleashould accordingly have
benefitted from the four-year ELR policy dealt withthe case of AH The claimant
relied on paragraphs 4.5 and 9.3 of the policy Wiilcave just described.

The SSHD responded by a letter dated 18 A@@I72 refusing to grant the claimant
ILR on the basis that the SSHD had not acceptetltbavas from the GCI when
reaching the decision dated 30 December 2002 atdahhough he had been accepted
as being from the GCI at the hearing before thedidator on 25 September 2003, by
this time the four-year ELR policy was no longeforce.

Against that factual background, | come to degh the arguments put forward by the
parties. The claimant's case could not be moeegstiforward. Whatever may have
been thought at the time, the claimant in factasnf the Government Controlled Area
of Irag. On that basis, Ms Ward for the claimanbraits he falls within the plain
wording of paragraphs 4.51 and Il of the 2006 pgliand should therefore be granted
ILR under paragraph 9.3.

Mr Barnes for the Treasury accepted that theC5&as required to act in accordance
with her own policy, save where good reasons arengior departing from it. If on its
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true construction the court found the claimant @b Wwithin paragraph 4.5, then he
would, as he put it, not seek to persuade the ¢battthe claimant should not benefit
from the policy. He did, however, have a suppletamgnpoint that the policy can be
disapplied with good reason. But in essence tlypiraent came down to one of
construction.

Mr Barnes says that paragraph 4.5 must betoeia@dan that the individual has satisfied
the Secretary of State at the relevant time thatvag from the GCI. The claimant
failed to do that in a decision which was lawfulitigelf, and therefore he falls outside
paragraph 4.5 upon its proper construction.

In assessing these arguments, it is importabegin with an obvious point. The 2006
policy is just that. It is a policy which the nmstér can change. It is not framed in
terms of a law and it is not to be construed af.suc

Mr Barnes went further, and argued that itisadter for the SSHD to construe her own
policy and apply it, subject to questions of readdeness, so that the question for the
court is whether or not the interpretation of tr@iqy by the SSHD is one that was
reasonably open to her.

He relies upon a judgment of this court in GasBSHD [2003] EWHC 1198. That

was a case in which a 2002 policy concerned thexedif the Dublin Convention. The
court rejected the SSHD's construction of the golitn his judgment Maurice Kay J,
as he then was, went on to refer to authority eodffect that it was a matter for the
Secretary of State to construe his own policy golyait, subject always to the power
of the court to intervene dWednesburygrounds. He continued:

"Thus, if the true construction of the 2002 polisyas | have held, the
guestion becomes: was the construction placed itfyrthe Secretary of
State nevertheless reasonably open to him?

"... 1 find it entirely understandable that the f&tary of State should have
such matters in mind. However, the 2002 policytsslf a gloss on the

Dublin Convention and, whereas it is appropriate tftte Secretary of

State to approach the construction of the policthwain eye on potential
abuse, that does not entitle him to supplant tl@npheaning of the

policy with a preferred interpretation which is roteasonable one."

The approach to be adopted in such a casedeastbe subject of a recent decision of
the Court of Appeal in R (Lotfi Raissi) v SSHR008] EWCA Civ 72. In that case it
was decided that it was for the court to deterntim@emeaning of the policy in question,
and that it would do so from the perspective oéaspnable person’'s understanding of
what the policy consisted of.

Mr Barnes has pointed out, with force in mywi¢hat policies differ, and that whereas
in the_Raisscase the policy was one that was self-evidentlyptdlic consumption, in
this particular case, as the terms of the polioyudeent itself makes clear, the purpose
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of the policy is to provide guidance to decisionkera within the department. Thus he
submits the Gashi approach is applicable here.

In this case, however, | need not considerdbpect of the matter further because my
view is that whatever approach is adopted the meaoi paragraph 4.5 is clear. Mr
Barnes made a point as to the phraseology, asdrté that paragraph 4.5 refers to the
fact that individuals would need to "have been'irthe GCI rather than "be" from the
GCI. But that does not alter the fact that thencéant was from the GCI. Unless the
defendant can justify reading some further worde paragraph 4.5 to the effect that
the claimant must have been considebbgdthe SSHD as such -- in other words, as
coming from the GCI -- he is plainly entitled teethenefit of the policy.

The arguments made in that regard by Mr Baanesas follows. Firstly, he points to
annex A to the policy, which provides the templates decision letters drafted
following consideration of a case that is said at Wwithin the scope of the relevant
judgments. This makes it plain at page 7 thatrdeofor an applicant to satisfy the
criteria required to fall within the scope of these of AH the applicant must have had
their case decided by the SSHD between April 1981 20 February 2003, and must
have been acceptems being from the part of Iraq formerly controlleg Saddam
Hussain. That is indeed what annex A says, aexjlains the form of the refusal letter
that was sent to the claimant in this case.

The argument in my judgment is one of substamgeon balance | prefer Ms Ward's
answer which is that the annexes only become raatetien a decision has been
reached on the basis of the body of the policy demt. On that footing, it appears to
me that the assistance that can be given in congttibe policy document is limited.

Mr Barnes' second and more powerful argumeptiisn a number of ways. There can
be no doubt, he submits, that the scope of theydilimited to cases that fall within
the scope of Rashiagnd AH given the repeated reference to those judgmetgterir
scope throughout the policy. In any event, he stfynthe requirement that an
applicant must have suffered the sort of unfairreessisioned by a failure to apply the
policies dealt with in those cases in order to iefrem a retrospective application of
the policies in question was so plain that it wasmecessary to make it explicit that it
only applied to persons who had been considéseddave been from the GCI at the
relevant time.

He submits that that would obviously excludsesawhere a claimant had not satisfied
the SSHD at the material time that they were framGCIl. The simple reason is that
the policies would not have applied to such a pemany event. The interpretation of
the policy proposed by the claimant, which wouldegrise to a benefit to which the
claimant is not entitled pursuant to the reasommBashidand_AH would be absurd
and contrary to the scheme of the policy given thie policy was expressly
implemented to give effect to that reasoning.

In this case, he says, the claimant did nodtfdahin the AH case because at the time
the policy came to an end it had been determinadh& was not Iragi. So he did not,
as it were, get past first base. True it was that adjudicator subsequently held
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differently, but that is simply an example of thgstem working properly. No
unfairness, let alone conspicuous unfairness okihe that underlay the Rashahd

AH cases, exists in this case. See Carnwath LIHDSBR(S)[2007] EWCA Civ 546
para 36, and Moore-Bick LJ at para 71.

| have not found the matter easy, but in tiseltd prefer the arguments of Ms Ward in
this regard. The main point that weighs with mehigt the 2006 policy was clearly
promulgated in the aftermath of Raskidd A, H and AHto make clear how claims
would be dealt with in the light of those decisions feature of them was the lack of
consistency found to have been present in passidacmaking and the fact that the
decision makers were in some instances unaware\asdt the relevant policies in fact
consisted of.

| think Ms Ward was right to submit that theymse of the 2006 policy was:

"... to prevent unnecessary argument about who doedoes not fall

within the scope of the decisions in Rashidd AH or how far those
decisions might extend. This is not a case of $&HD construing

ambiguous words in her own policy, in which the sfie would be

whether the interpretation was one that was reddpnapen to her.

Rather, as observed by Simon J in granting perarisshe appears to
have put a gloss on the words of the policy, wiiahnot be justified by
reference to the terms of the policy itself.”

The result, it has to be said, is artifici@lomeone who was not entitled to asylum ends
up with indefinite leave to remain in the UK. Biltat, | think, follows from the
decisions in the Rashidnd AH cases and the measures taken to put right the
shortcomings which were exposed in those decisions.

Finally, Mr Barnes submits that even if theirolant falls within the policy, it can be
disapplied if good reasons are advanced, a formualavith which Ms Ward agrees.
There is good reason in the present case, he symeliying in effect on his previous
submissions.

As against that, one comes back to the stapoigt in this case, namely that the
claimant was in fact from the GCI. That is the glenfact of this matter. | emphasise
that the position in other cases may well be dgffier but in this particular case | do not
think that the policy should be disapplied in tlase of the claimant.

It follows that the claim succeeds. | will hédae parties as to the appropriate relief, but
would like to thank both counsel for their cleaddrelpful submissions.

MS WARD: | am very grateful. | see my learrigend is taking instructions.

For my part, | don't think that | can ask ydurdship's directed ILR be granted. |
think | have to ask your Lordship to direct that,Mr Barnes in fact has suggested, the
matter be considered again in accordance with kotatship's judgment because there
are of course the usual security checks to beethout before ILR can be granted in
any case.
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MR JUSTICE BLAIR: Yes.

MS WARD: | have no reason to think that whitdw up any problems, but | accept the
Secretary of State's right to do that.

MR JUSTICE BLAIR: Yes.

MS WARD: So | would ask simply that you makett order, that the decision be

guashed and the application be reconsidered inrdacoe with your judgment, and,

perhaps unsurprisingly, | would also ask for areoittiat the Secretary of State pay the
claimant's costs.

MR JUSTICE BLAIR: Mr Barnes?

MR BARNES: My Lord, | do not think | can addaifully to any of that. | would be
very content with an order quashing and referrimg matter back to the Secretary of
State for a further decision in light of your judgn.

MR JUSTICE BLAIR: Yes.
MR BARNES: And as to costs, | do not thinkrthes very much | can say about that.

MR JUSTICE BLAIR: No. | will make those order | think | should say for the
record that in my view it was entirely reasonalde the Secretary of State to test the
matter in the way that she did.

MR BARNES: | am grateful, my Lord.

MS WARD: My Lord, just one further point. Agll as the order for costs, it has been
canvassed that | also need an order for the usuakpect of public funding.

MR JUSTICE BLAIR: Yes. Of course | make that.
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