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Lord Justice Scott Baker:
Introduction

1. The two claimants, Adel Abdul Bary and Khalid AlviAsaz, are accused by the
Government of the United States of America of pgrétion in a conspiracy to
murder United States citizens, United States dipksmand other internationally
protected persons. It is alleged that a key figaréhe conspiracy was Osama Bin
Laden and that two of the overt acts of the comaspirwere the synchronised
bombings of the United States embassies in NaaobdiDar Es Salaam on 7 August
1998. As a result of the explosion in Nairobi 2¥ple died and some 4,500 were
injured. 11 people died as a result of the Dar &la&@n explosion.

2. Following an investigation into the bombings, theitdd States government sought
the extradition of the two claimants and a third nin&iderous. Extradition
proceedings followed under the Extradition Act 198the 1989 Act”’). On 8
September 1999 a metropolitan magistrate sittin@at Street magistrates’ court
committed Al Fawwaz to await the defendant’s decisas to his return to the Untied
States. A similar order was made in respect of Bany Eiderous on 25 April 2000.
A challenge to the magistrate’s decision in theeaaisAl Fawwaz was dismissed by
the Divisional Court on 30 November 2000 and a lsim¢hallenge by Bary and
Eiderous was dismissed by the Divisional Court oM&y 2001. Appeals to the
House of Lords were dismissed in each case on Térbeer 2001 (RAlI Fawwaz
and otherd2001] UK HL 69; [2002] 1 AC 556).

3. There followed detailed representations on behtlilbthree men arguing against
their surrender to the United States and the UnB&ates government provided
substantial representations in reply. On 13 M&@D6 the Secretary of State decided
not to surrender Eiderous to the United Statesusecaf his serious ill health; he died
in July 2008.

4. By letters of 12 March 2008 Bary and Al Fawwaz wiafermed that the Secretary of
State had issued warrants authorising their retorine United States. In June 2008
they commenced proceedings for judicial review loé tdefendant’'s decision to
extradite them. The present hearing is a rolleche@ring of their applications for
permission to apply for judicial review with thebstiantive hearing to follow if leave
is granted.

5. The cases of both Bary and Al Fawwaz predate thea#fiion Act 2003 and their
extradition from the United Kingdom is governedthe 1989 Act. Section 1(3) of
that Act applies Schedule 1 where there is in fonceelation to a foreign state an
Order in Council giving effect to the terms of éex@nt treaty. There was in force at
the material time, the United States of America t{&ktion) Order 1976 (Sl
1976/2144) as amended by the United States of AméExtradition) (Amendment)
Order (S1 1986/2020). Accordingly, Schedule 1 &gspto this case. Under Schedule
1 the Secretary of State issues an order to prowed#oe magistrate specifying the
offence or offences which it appears to the Sepretd State are constituted by
conduct equivalent to the conduct specified ingk&adition request had it occurred
in the United Kingdom. The magistrate then conslagt inquiry into the offence or
offences to establish whether the evidence befonewould make a case “requiring
an answer by the prisoner if the proceedings weretrfal in England.” If the



evidence establishes a prima facie case, the magistommits the defendant to await
the decision of the Secretary of State. Undergramh 8(2) of the Schedule, the
Secretary of State may by warrant “order the fugitcriminal...... to be surrendered
to such person as in his opinion be duly authortse@ceive the fugitive criminal by
the foreign state from which the requisition foe surrender proceeded...... ”

It is the Secretary of State’s decisions at thamtpimat are now challenged. Section
12(2) of the 1989 Act, so far as material, provides

“Without prejudice to his general discretion aghte making of
an order for the return of a person to a foreiguest. ...

(@) the Secretary of State shall not make an orddrdrcase
of any person if it appears to the Secretary ofeSia
relation to the offence, or each of the offencesespect
of which his return is sought, that

(1) by reason of its trivial nature; or

(i) by reason of the passage of time
since he is alleged to have
committed it or to have become
unlawfully at large, as the case
may be; or

(i)  because the accusation against
him is not made in good faith in
the interests of justice;

it would, having regard to all the circumstancesupgust or
oppressive to return him.”

In Diplomatic Notes the United States governmens Ipaovided the following
assurances to the Secretary of State in the evextradition:

(1) The United States will neither seek the death peregainst, nor will the
death penalty be carried out against, the claimants

(2)  The claimants will be prosecuted before a fedesaltcin accordance with the
full panoply of rights and protections that woultherwise be provided to a
defendant facing similar charges.

(3) The claimants will not be prosecuted before a aryit commission, as
specified in the President’s Military Order of 13wWember 2001; nor will
either of them be treated as an enemy combatant.

4) If either claimant is acquitted, or completes aeptence imposed following
conviction, or if the prosecution against him isatintinued, not pursued or
ceases for whatever reason, the United Statesraighavill return him to the
United Kingdom if he so requests.
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The primary focus of the present applications edab article 3 of the European
Convention on Human Rights and Fundamental Freed®88 (“the ECHR”) and
the prison conditions in which the claimants akellf to be held in the United States.
It provides:

“No one shall be subjected to torture or to inhuman
degrading treatment or punishment.”

It is said that if the claimants are extraditedhi® United States there will be a breach
of s.6 of the Human Rights Act 1998 because itiswful for a public authority to
act in a way which is incompatible with a Conventrgght. The court is, of course, a
public authority and Mr Drabble, who has appeared Bary, submits that the
Secretary of State’s decisions must be subject@shx@us scrutiny in the light of all
the material available to the court. It is, hemiib, near to a fact finding exercise by
the court itself.

The Secretary of State’s decision letters in eade @eal in identical terms with the
prison conditions likely to be suffered by the olants. They will be detained in
federal rather than state run prisons. There isah possibility that they will be

subject to special administrative measures (“SAM=iY be housed in Supermax
units. They are likely to be detained at leasttpes in the Metropolitan Corrective

Centre (“MCC”) in New York. The Secretary of Stat®ught the best indicator of
their likely treatment was provided by (a) the evide as to the treatment of Mr El
Hage, a co-defendant, who was detained in the M&ipg his trial and (b) the

transcript from the New York trial dealing with theonditions in the federal

Supermax prison at Florence, Colorado. We have lpeevided with a great deal

more evidence that was not before the Secretabyaté.

The Secretary of State concluded that apart frarlithited material before her there
was only very unspecific evidence adduced as toctmalitions in the facilities in
which the claimants are likely to be detained anter view that evidence was either
too general to give rise to a real risk of treattmerbreach of article 3 and/or did not
reveal that the conditions in which they would letathed gave rise to a real risk of
treatment in breach of article 3. Having considetiee matter she expressed her
conclusion in these terms namely that the claimhat®:

“failed to establish substantial or strong groufmisbelieving
(they) would face a real risk of treatment in blreat article 3
ECHR. In particular:

(&) There is substantial evidence of close judicialrsigit of
the prison conditions in which Mr El Hage was det¢ai. For
example, the trial judge personally inspected tloas®litions.

(b) The Trial Judge specifically dealt with Mr ElI Hage’
complaint that he was subjected to unnecessafy starches.
The Trial Judge conducted an inquiry into the reasand
justifications for the strip searches to which MrHEage was
subject and was satisfied that there were good lpgical
reasons for the strip searches.
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(c) Further, many of the complaints which were madévioy
El Hage and which have been substantially adoptedthe
claimants) as to the conditions in which he and bs

defendants were held have to be viewed against the
background, as the trial judge found, that two of Bl Hage’s
co-defendants had inflicted a life threateningiyjan a prison
guard and that there was a general concern thaatthek in
guestion (using a concealed weapon) had been plaover a
considerable period of time. As such, stringentuggy

measures were justified. The extent to which lamants)
might be subject to similar security measures waldpend, in
part, on (their) behaviour and that of (their) dell inmates at
the facility in which they were detained.

(d) When Mr ElI Hage complained that by reason of prison
conditions his mental condition had deterioratedht® extent
that he was no longer able to participate in tred or assist in
the preparation of his defence, the trial judgesced that he be
examined by three independent medical experts. tidée
concluded that Mr El Hage was malingering and eeately
fabricating amnesia and that, contrary to his ckihe was able
to assist in the preparation of his defence antggaate in his
trial.”

The Secretary of State then said that the trartsdegling with the conditions at the

federal Supermax prison in Florence did not rewbal they would amount to a

breach of article 3, in particular because of theusty risks posed by those detained
there. She added that:

(1) There were no material differences between the legedections afforded by
article 3 and United States law;

(2)  The protections afforded by United States law weasistent with article 3
and;

(3) There was independent judicial supervision of prisonditions sufficient to
preclude a real risk of breach of article 3.

She also said that the claimants would be detasnégect to detailed regulations that
balance the rights of prisoners with the legitimadeninistrative and security needs of
prisons which would comply with article 3 and thia¢ conditions under which they
would be detained could be challenged both admatigely and by way of
application to the court.

After the hearing before us on 12 and 13 Febru@692both the claimants and the
defendant submitted further material to us aboet dbnditions in ADX Florence,
Colorado, the federal Supermax prison in whichaswontended the claimants would
be likely to be held following conviction. This riher material included the
appendices to a letter from the US Department eficki Federal Bureau of Prisons
(“BOP”) dated 9 April 2007, a further declaratiororh Mr Wiley dated 6 March
2009, who is a warden at ADX, Florence, Coloradd anletter from Professor
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Rovner who is Director of the Civil Rights Clinit #he University of Denver. It was
agreed that the court should consider all thishkrrtevidence when reviewing the
claimants’ article 3 claims and the court heardhier oral submissions on 20 July
2009.

Bary’s health

Bary suffers from a recurrent depressive illnesd snpresently detained in Long
Lartin prison. There are several reports from DmERatnam, a consultant forensic
physiatrist, but the most recent is dated 26 Felrd@07. There is, however, a more
recent G.P. note. Broadly, Bary has a historyowaf inood, disturbed sleep, disturbed
appetite, anhedonia (lack of pleasure) reduced ggnedisturbed concentration,
hopelessness and suicidal feelings which togetflact a severe depressive disorder.
He has been prescribed antidepressants but do¢skeaihem because of his beliefs.
The psychiatric evidence, which is undisputed, sstgythat if extradited to America
his mental health would probably deteriorate whiakuld in turn increase the risk of
suicide and affect his fitness for trial. Howevas, Dr Ratnam said in October 2006,
she is not able to predict his fitness for trialiethhas to be judged at the time of the
process. The GP note suggests that Bary’'s meaadthhimproved until the end of
2008 when the regime in his unit drastically chahgince when it has deteriorated.

In R (Warren) v Secretary of State for the Home Depent[2003] EWHC 1177
(Admin) Hale L.J, as she then was, said at pari wduld not generally be unjust to
send someone back to face a fair process to detemwhether or not he is fit to face
trial. She added:

“l accept that it may be wrong or oppressive tosdoif the
inevitable result will be that he will be found unfBut even in
those circumstances there may be countervailing
considerations. For example, if there is the cexpart of our
process in the other country, where a person mafplred to
have committed an act which would otherwise havenba
serious crime, particularly if it were to be a ceiraf violence
involving risk to the public, and if it would thdye appropriate

to detain the person for medical treatment, it oo in the
public interest to enable that process to takegplac

Bary’s fitness to be tried seems to me to be aanédt the United States’ authorities
to consider at the relevant time. Mr Perry Q.Ctfor Secretary of State makes the
further point that even if Bary is tried and corted his mental health would be an
important factor in deciding whether he should betdo ADX Florence, Colorado.
In summary, and | think this was accepted, Bary&ntal health is not a factor that is
such as to cause a different outcome to his a@iclkaim from that of Al Fawwaz.

The areas of dispute

At the beginning of his oral submissions at therbkaty hearing Mr Perry identified
under headlines seven remaining areas of disptitee first three all relate to the
article 3 claim and the likely circumstances ofeméibn in the United States. They
are detention under SAMs, detention at ADX Floren€&vlorado and life
imprisonment without parole with the additional tige of the conditions of
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detention. The other four are trial in the Unitkddgdom, refoulement, assurances by
the United States’ government and designation didM/waz as a global terrorist.

SAMs

Special administration measures (SAMs) are measdirgsecial confinement that can
be imposed on prisoners when there is a substanB8&l that a prisoner's
communications or contact with persons could rasulteath or serious bodily injury
to persons (see the United States Code of Federall&ions). These measures may
include, but are not limited to, housing the defartdin administrative detention
and/or limiting the defendant’s correspondenceiting rights, contacts with the
media, or telephone use. Although reviewable ahynubey may be continued
indefinitely. It is not disputed that there is ighh probability the claimants will be
subjected to SAMs, certainly pre-trial and veryhably post conviction as well.

Various issues relating to SAMs were raised andt @eth by the Divisional Court in
Ahmad and Aswat v United States of Amef&&@06] EWHC 2927 (Admin), a case to
which | shall return in more detail later. Thesergv that (i) by the imposition of
SAMs each appellant would be “punished detainestricted in his personal liberty
by reason of his.....religion” and so there wouldablear to extradition under s.81(b)
of the Extradition Act 2003Ahmed and Aswaivas a 2003 Act case and it was
suggested only Muslims were subjected to SAMs)i) They would also be
prejudiced in the preparation and/or conduct ofirttgefence, principally by
inhibitions placed upon communication with theigdé advisers, and so there would
be violations of article 6 of the ECHR. (iii) Tleewould be violation of article 3 of
the ECHR given that SAMs involves, or may involgelitary confinement. Laws
L.J’s conclusions on these points is to be founpbaa 97 of his judgment with which
Walker J agreed:

“In my judgment the evidence does not begin to skimat the
imposition of SAMs, were that to occur (as it mawpuld

mean that either appellant would be “prejudicediat trial”

(s.81(b) of the 2003 Act), or that it would violatie

appellant’s rights under ECHR article 6, not legisen that a
flagrant denial of justice has to be shown. Nar §ood
measure, does it show (what Mr Fitzgerald must ihkth
establish) that the United States authorities wduldwingly

perpetrate a violation of the sixth amendment & Almerican
Constitution.”

Laws L.J also rejected the contention that SAMsewanly applied to Muslims and
were therefore discriminatory.

It is not suggested that the evidence about SAMsigsificantly different in the
present case from that iAhmed and Aswat That case is currently under
consideration by the ECtHR which has put a numbequestions to the parties.
However, for the purposes of the present caseeihsedo me clear, as submitted by
Mr Perry, that the SAMs issues have been resolvdaviour of the Secretary of State
and it is therefore unnecessary to say anythingerabout them.

The claimants’ detention at ADX, Florence Colorado
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| deal next with the second and third headlinestiled by Mr Perry. In deciding
whether there is a real risk of article 3 ill tmeant through detention in ADX
Florence Mr Perry submits that there are three isstees to be considered:

(i) whether the claimants are likely to be detaimedDX Florence;

(i) whether the conditions of detention will bechuas to be incompatible
with article 3, either through the length of detentthere or the effect of
detention on their health;

(iif) whether there is a practical and effectivenesly.

It is, | think, common ground that the court shoptdceed on the basis that there is a
real risk that the claimants will be detained in)ABlorence if convicted. The focus
therefore is on (ii) and (iii), in particular thermditions and length of detention and
whether there is any practical and effective remfedyhe claimant against treatment
that would otherwise amount to a violation of deti8.

| turn therefore to consider first the evidence whdetention at ADX Florence. Mr
Drabble makes the basic point that the regime aX Albrence was designed to deal
with the most difficult prisoners who could movewdothe system to circumstances
of less security as their behaviour improved. dswot designed for terrorists who
have been placed there in particular since the @ftarist bombing in New York.

The claimants submitted a great deal of evidenautaBDX Florence, much of
which was not before the Secretary of State. M@eace that was before us at the
hearing on 12/13 February 2009 is in bundle 1C ramgd to almost 300 pages. This
has since been supplemented by a further repart Roofessor Rovner, Associate
Professor of Law and Director of the Civil Right8riz at the University of Denver
and dated 20 April 2009.

The circumstances of detention are broadly asv@loAll inmates at ADX Florence
have a single cell. Cells are generally side lbe sand allow communication by
yelling or using the air ventilation as a voice doit, although it is said that yelling is
prohibited. A diagram of a cell has helpfully bgemovided at bundle 6 page 228.
The most restrictive types of housing units in wigtdescribed as the ‘general
population’ are the B unit and the H unit. The Btlhouses the most dangerous,
violent, disruptive and assaultive inmates. Eaeh is about 87 square feet and
inmates receive a minimum of seven out of cell boarweek. Each cell has two
doors: a solid metal door that opens into the prisallway, and an inner barred grille.
Metal straps and bristles along the bottom of théero door help to stifle
communication between prisoners.

Virtually all of an ADX prisoner’s daily activitie®ccur within the confines of his
single cell. Food is delivered through a slothe toor, and he eats his meals alone.
He receives educational and religious programmingnd some medical care —
through a black and white television set in hid.c&howers are located within the
cells and operate over 90 second intervals. Imsnat&general population’ cells have
a window that allows some natural light into thdl,daut only indirectly because the
window looks out onto the concrete pits that sexseoutdoor recreation areas. The
sun is not visible. Prisoners at the ADX rarelywdnaontact with any other living
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thing, except the gloved hands of the correctiofifeders. Prisoners never touch soil,
see plant life or view the surrounding mountains.

The ADX staff who perform “the rounds” often do By speaking with inmates in
brief exchanges through the double doors of theilsc Any interaction between
ADX staff and a ‘general population’ inmate whila his cell is done with a
correctional officer, with a baton, present. Thaffsand inmate are separated by a
barred grille. If the interaction occurs outsitle tell, the prisoner is restrained and at
least two correctional officers, one maintainingntcol of the restraints and the other
with a baton, are present. Inmates in the “gerpllation” units ordinarily require
shackles behind the back when being moved fromn tedls, and may be subjected to
a strip search. Any time a ‘general populatiomhate is handcuffed from the front —
which occurs whenever he leaves the unit — a Matimn, black box and leg irons
are used. The inmate is escorted by two staff,afrvéhom carries a baton while the
other maintains control of the handcuffs.

In the ‘general population’ units, inmates recewary limited time for exercise;
exercise periods are sometimes cancelled. Duhegvery limited times when an
ADX inmate is afforded out of cell recreation, heecises alone, either in an indoor
room or an outdoor cage. There is never groupeatiom. Indoor recreation is
conducted in an empty cell that is larger thanpghisoner’s cell where he is housed,
but not large enough to run in. There is a sipgik-up bar in each indoor recreation
unit but prisoners are given nothing else when tgeyto recreation. Outdoor
recreation is conducted in a concrete pit with svalh high that prisoners cannot see
any of the earth around them. The top of the cdagi is covered in chain link, and
inside the pit are steel cages that the prisonersoaked in for two hours each time
they recreate outside. Prisoners in ADX ‘genegbytation’ units receive one 15
minute social telephone call per month. PursuanADX policy, any call that is
“accepted” (even by an answering machine) is camsil to be a “completed” call
regardless of its actual duration. All social sathade by prisoners in the ADX are
monitored and may be recorded. ADX policy providleat prisoners confined in
‘general population’ units are permitted up to fisecial visits per month and that
inmates in the “special security” or H units, whicbuses those inmates subject to
SAMs also “may receive social visits”. Social tgsat ADX, however, are restricted
in several significant respects.

The special security or H unit only houses thoseaites who are subject to SAMs or
restrictions imposed by a court. There are soraively minor differences between
the H and the B units. In particular the H unill eeea is somewhat smaller and the
minimum out of cell exercise is five hours a weather than seven. H unit cells do
not have a shower or saliport.

The above description of daily life at ADX Florenedargely taken from the account
given by Professor Rovner but | do not think itsignificantly disputed. Warden
Wiley, the warden at the provided two sworn dextians; the first dated 30 October
2007 was prepared for thbu Hamzacase, but is equally applicable in the present
case and the second, which was largely an updetiegise, is dated 6 March 2009.

Warden Wiley's evidence is that the ADX has ninauging units which allow a
phased housing unit/privilege system. The stetifsystem of housing inmates is
used to provide inmates with incentives to adherethe standards of conduct
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associated with the maximum security programme. thfes inmates at the ADX
demonstrate periods of clear conduct and positiggtution adjustment, so they may
progress from the ‘general population’ units (witile most restrictive regime)
through intermediate and transitional units to fne-transfer unit with increasing
degrees of personal freedom and privileges at stte. The types of privilege are
determined by the type of housing unit to which phisoner is assigned. It will take
an inmate a minimum of 36 months to work his warotigh the layered housing
system. It is the goal of ADX to transfer inmatedess secure institutions when the
inmate demonstrates that a transfer is warrantdchamo longer needs the control of
the ADX.

The claimants rely on the fact that a prisoner ayleferred from the step down unit
programme for “longer periods of time” “due to tery serious nature of the original

placement factor”. In short, the point that is masl that because of the very grave
crimes for which (if convicted) the claimants wile incarcerated, there is every
prospect that they will be held in ADX Florence afiditely.

There is no doubt that the regime at ADX Florersceary tough especially on those
in the B or H units where, it is argued, the clamsavould be likely to be detained, if
not indefinitely at least for many years.

In his declaration of 6 March 2009 warden Wiley eskhe following general points:

e The BOP policy is to treat all inmates humanly ahecently and without
discrimination.

e« ADX Florence houses less than one third of 1% ef BOP’s overall inmate
population. 95% of the inmate population at AD>oreince was transferred to
ADX Florence from other facilities and only 5% alieect court commitments.

* There exists a rationale for imprisonment for ADXorEnce that is based on
objective criteria and individual factors takingaraccount the security needs for
each prisoner. The inmates housed at ADX Floreneet one or both of two
basic criteria: the inmate’s conduct in other coticmal institutions created a risk
to institutional security and good order, posedsk to the safety of staff, inmates
or others, or to public safety; and/or as a resiuthe inmate’s status either before
or after incarceration, the inmate could not beelyahoused in the general
population of a regular correctional facility.

Admission cannot be predicated solely upon the tfpaime that the prisoner has
been convicted of and there is no specific policyelation to Al Qaeda prisoners.

The close scrutiny of inmates for designation toXABlorence is reflected in the
designation of inmates who have convictions foromesm activities and/or ties to
international terrorism. As at the date of thelaextion, 206 persons were in the
custody of the BOP who had convictions for inteioradl terrorism activities and/or
ties to international terrorism. Of those only ®%&re determined to need the
additional security controls of ADX Florence. Tkho35 inmates were determined
to have been convicted of, charged with, assocwmitg or in some way linked to
terrorist activities and as a result there wergnat security management concerns
and safety concerns that could not adequately be imen open population
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institution. The remaining 171 were housed thraugtthe BOP at various other
places, including medical centres and medium agh $ecurity facilities.

Detention at ADX Florence also features attendambcgdural rights and
supervision which is delivered via the administratiemedy programme.

A prisoner may seek a review before the UnitedeStaistrict courts of any issue
relating to his confinement.

In the five years from 2004 to 2008 prisoners ofgdia total of 352 administrative
remedies, 292 at institutional level, 34 at theaegl level and 26 at central office
level.

The stringency of conditions imposed upon the mesas linked to the risks that
the individual prisoner presents. The entire regismbased upon a stratified system
that permits the prisoner to accrue privilegest isInot the case that prisoners
admitted to ADX Florence are detained indefinitefy conditions of solitary
confinement. An inmate may work himself througk thyered system, beginning
with a minimum stay in the ‘general population’ uoi 12 months.

At the hearing on 12/13 February 2009 the courtndithave a complete copy of the
letter from the BOP dated 9 April 2007 with all thitkachments. That deficiency was
remedied by the time of the adjournment hearin@@duly 2009. The attachments
show that terrorist inmates have been in the ‘gdngopulation’ for very different
periods of time, the longest being for just overygars. What the attachments do not
do is give any information about the identity ofdiwidual prisoners and, more
importantly, why they continue to be held in thengeal population unit. Mr Perry
makes the point that not all those with terroristvactions held at ADX Florence
have Al Qaeda or similar affiliations.

Mr Perry submits, and | accept, that the naturethef terrorist affiliation of the
claimants is likely to be very relevant to the issaf risk to public safety and to the
duration of that risk and consequently for how Iahgy will have to be held in the
most secure conditions. The fact that 171 of i@ [2eld in the custody of the BOP
who have convictions for international terrorisntiaties are held at various other
facilities, including medical centres, in my vieWlustrates the care that is taken to
place and keep prisoners according to their cirtantes and the nature of the
offence or offences of which they have been cordict

Practical and effective remedy

As to the administrative remedy programme for aegplvith complaints, Mr Wiley
makes the point that there are three levels atlwbamplaints can be directed and
that these include an appeal to the Regional Qireartd from him to the Director of
National Inmate Appeals at Washington DC and treategally a prisoner has not
exhausted his remedies until he has sought revieach level. The point can fairly
be made that the claimants’ article 3 concernsatse directed at the system under
which they are likely to be incarcerated as welthas detail of the circumstances in
which they are likely to be held and that the cayb process will not provide an
answer to all their concerns. More important, e¢fi@e, in my view is the inmate’s
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right to challenge in the United States’ courts tieure and conditions of his
confinement.

A letter from the U.S. Department of Justice to ltwame Office dated 30 March 2004
records that the Eighth Amendment of U.S. Constitutbars cruel and unusual
punishment and places a duty on prison officialptovide humane conditions of
confinement including adequate food, clothing, rehnd medical care and to take
reasonable measures to guarantee the safety ointhates. If an inmate has
exhausted his administrative remedies he is eatitifile a claim for judicial review
in a federal district court under 42 U.S. C $198@8 @laim that his conditions of
confinement violate his right under the Eighth Amderent.

The letter also records that the United Statessg@atory to two treaties providing
analogous protections, the International CovenamtGivil and Political Rights
(“ICCPR”) and the Convention against Torture andhédt Civil, Inhuman or
Degrading Treatment or Punishment (CAT). Articlefthe ICCPR provides that no
one shall be subjected to torture or to cruel, man or degrading treatment or
punishment. However, the United States has entatedeservations with regard to
each treaty stating that it considers that thegotains under Article 7 of the ICCRR
and Article 16 of the CAT are coextensive with, ahal not extend beyond, the
protections available under the Fifth, Eighth amsuffeenth Amendments of the
United States Constitution.

The point is made at page 11 in Professor Rovsgstement of 20 April 2009 that of
the three plaintiffs in th&alehcase $aleh et al v BOR April 2008), who had all
been transferred to ADX Florence, two were admittedhe step down programme
following the commencement of proceedings and #tention of counsel; the third
plaintiff is said to have met all the criteria ftire step down programme but been
denied entry on the grounds that “the reasonslfmement have not been sufficiently
mitigated.” The claimants’ point is that, if conted, the nature of their offending
will make it virtually impossible to persuade th©B to allow them onto the step
down programme. But the answer is the United Stetea mature democracy and
there is a legal structure within which an inmatn achallenge the nature and
conditions of his confinement. That legal struetumcludes the right to counsel,
effective remedies and an independent judiciary. Py submits that the very fact
that two of the three plaintiffs in thBalehcase were admitted to the step down
programme suggests there were good reasons whtpitdewas not. He refers to
anecdotal evidence that this was indeed the caawjirdy the court’s attention to a
report in the New York Times.

In the letter from Human Rights Watch to the BOReda2 May 2007 there is
reference to the confinement of seriously mentdlllgatients at ADX Florence, and
the authorities are urged to restrict the placenwnsuch inmates at ADX and
implement policies accordingly. It is not clearathif any, steps have been taken in
the last two years to effect an improvement ADX @éupage six of the letter there is
reference by Human Rights Watch to there havingnb&s least 10 lawsuits
challenging the prolonged confinement of mentallyinmates in super maximum
security units, and that each has resulted intees®int or court ruling to restrict the
placement of such inmates in those facilities bseaof the documented adverse
impact on their illness.” This will (a) be of sormemfort to Bary and (b) of more
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significance generally, is illustrative of the eff@eness of the courts’ supervisory
role.

We were provided with a copy of the judgment of W& Court of Appeals for the
tenth circuit inAjaj v United States of America and a5 September 2008. The
plaintiff challenged his conditions of confinemeatt ADX Florence as well as the
BOP’s failure to provide notice of or a hearing ceming his transfer to ADX in
2002. It was claimed that federal officers viothtae eighth amendment by holding
him with deliberate indifference in confinementADX. Essentially the plaintiff's
claims failed. The court however noted that thghti amendment’s prohibition of
cruel and unusual punishment imposes a duty owrpdficials to provide humane
conditions of confinement, including adequate foeththing, shelter, sanitation,
medical care and reasonable safety from seriouslybledrm and that this placed a
burden on the plaintiff to show first that his cdmhs of confinement were
objectively sufficiently serious and second tha federal officers were deliberately
indifferent to his safety, a yardstick that does seem to me to be very different from
inhuman or degrading treatment as proscribed hgl@@ of the ECHR. Chief Judge
Henry, in a concurring judgment, pointed out thataageneral rule prisoners are
entitled to some out of cell exercise and thatl tdémial of exercise would constitute
cruel and unusual punishment prohibited by thethigimendment. | regardjaj as
important, not as to its particular facts but beeait illustrates that there is an
effective right of challenge for someone in theimknts’ position should they find
themselves in ADX Florence without appropriate asd® the step down procedure.
My view is fortified by the decision of the Unit&tates Supreme Court Wilkinson
and ors v Austirb45 (US) 2005. That was an appeal from the CaoluAppeals for
the sixth circuit. The case involved the processvhich Ohio classified prisoners in
its Supermax facility. It is true that this cas@dlved a state prison, the Ohio State
Penitentiary, rather than a federal prison, but ¢beditions of incarceration were
substantially comparable to those at ADX Floren&gain, this case demonstrates the
judicial oversight that is available.

The final U.S. case to which it is necessary terefSattar v Gonzale@009 07 — cv

— 02698 WDM — KLM ) in which a claim in the U.S.ddiict Court for the District of
Colorado that subjection to SAMs violated the fiffis constitutional rights was
rejected. Miller J said that although he appredahat what constitutes cruel and
unusual punishment is reflective of society’s viesisdecency, which may include
consideration of international law. United Stgtessprudence is clear that to sustain
an Eighth Amendment deprivation claim a plaintiffshto demonstrate he has been
deprived of a basic human need and this did ndadiecdeprivation of human contact
in that case, which was that he was prevented fedking to other inmates and went
for months without speaking to anyone other tharPBfificials. Mr Drabble relies
on this decision as showing how the U.S. court$ @wéh Eighth Amendment claims
and suggests that it illustrates a gap betweekidiggh Amendment and article 3. It
does, however, indicate that the courts supervigmwers are real rather than
illusory.

In summary, the core of the claimants’ article &iral is that they are likely to be
subject to SAMs as soon as they are held in theedristates and that if convicted
they will be held in ADX Florence on a life sentenwithout parole in extremely
harsh conditions. It is likely to be at least fiuears before they are even eligible for
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the step down procedure (two years pre-trial aneetlyears post trial) and that in all
probability they will be held in the general podida unit for a great deal longer.
The combination of (i) life imprisonment withoutanple, (ii) extremely harsh
conditions of confinement and (iii) the likelihoaef such conditions continuing
indefinitely all add up to treatment that violageticle 3. Since there is real risk that
they will be incarcerated in such conditions indidly the principle inSoeringv
United Kingdom(1989) 11 EHRR 439 applies and the United Kingdeould be in
breach of its obligations under the conventiomét are extradited.

Article 3 — the authorities

Before expressing any conclusions on the articks@e it is necessary to examine the
authorities. This court, like the Secretary oft&tas required by s.6 of the Human
Rights Act 1998 to consider in each case whetheretis a real risk that article 3 of
the ECHR will be violated in the event of the clamtis extradition to the United
States.

The root authority isSoering. The applicant, who was a West German national,
alleged that the Secretary of State’s decisionxtoadite him to the United States
would, if implemented, give rise to a breach by thated Kingdom of article 3. If
convicted of capital murder he would be exposedih® so called “death row
phenomenon”. The ECtHR held unanimously that it Mourhis case establishes that
article 3 not only prohibits the contracting stafiesn causing inhuman or degrading
treatment or punishment to occur within their jdicsion but also embodies an
associated obligation not to put a person in atiposiwhere he will or may suffer
such treatment or punishment at the hands of gthges. The United States is not, of
course, a signatory to the convention althougts, submitted, the eighth amendment
to the United States Constitution provides simdafeguards. However, the law is
clear that the claimants in the present case mastbe surrendered out of the
protective zone of the convention without the aattathat the safeguards which they
would enjoy are as effective as the conventionda#eth The court summarised the
position thus at para 91:

“In sum, the decision by a Contracting State toraghite a
fugitive may give rise to an issue under ArticleaBd hence
engage the responsibility of that State under tbaveéntion,
where substantial grounds have been shown forviedjethat
the person concerned, if extradited, faces a tisklaf being
subjected to torture or to inhuman or degradingtinent or
punishment in the requesting country. The estatleit of
such responsibility inevitably involves an assesgmef

conditions in the requesting country against tlendards of
Article 3 of the Convention. Nonetheless, ther@asquestion
of adjudicating on or establishing the respongipibf the

receiving country, whether under general intermatiolaw,

under the Convention or otherwise. In so far as latjlity

under the Convention is or may be incurred, it iability

incurred by the extraditing Contracting State bgsan of its
having taken action which has as a direct consesue¢he
exposure of an individual to proscribed ill-treatrhé
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The law has moved on considerably in dealing wittagety of different situations in
relation to Article 3 claims. IR (Ullah) v Special Adjudicatd2004] 2 AC 323 Lord
Bingham of Cornhill said, citin§oeringand other authorities, at para 24:

“While the Strasbourg jurisprudence does not peleliance

on articles other than article 3 as a ground fasistang
extradition or expulsion, it makes it quite clehatt successful
reliance demands presentation of a very strong ciaiseslation

to article 3, it is necessary to show strong grauiad believing
that the person, if returned, faces a real riskedhg subjected

to torture or to inhuman or degrading treatment or
punishment........ "

The high threshold required to establish an articlease was pointed out by Dyson
L.J in Deya v the Government of Kenya008] EWHC 2914 (Admin) who
emphasised that the burden of proof remained oncltaenant. Lord Bingham
referred inUllah to the marked lack of success of applicants iasbiurg in article 2,
3 and 5 cases as highlighting the difficulty of g the stringent test imposed by
the court.

A thread that runs through the authorities is thmpartance of international co-
operation which is in my view a factor that tieswrith the high threshold required to
establish any violation of the convention in thegant type of case see e$pering
para 89, Lord Hoffmann irR (Wellington) v Secretary of State for the Home
Departmenf2009] 2 WLR 55, para 24 and Hale L.JWarrenpara 40. Being a case
to which the 1989 Act applied, the United States imathe present case to establish a
prima facie case of conspiracy to murder as indbey did to the satisfaction of all
courts up to the level of the House of Lords. dhmot now be disputed that there is
evidence available to the United States which agpeaimplicate both claimants in
offences of the first order of gravity. It is a thea for the United States authorities
where and in what circumstances they detain thienalasts both pre-trial and after
conviction. This is not a matter which can be atietl by the United Kingdom.

Many of the points taken by the claimants have hesplved by decisions in other
cases or they have been otherwise overtaken bytegech as assurances by the
United States government. Thus, the death penaldy,by a military commission,
torture, indefinite detention and life imprisonmemthout parole are no longer real
issues. The central focus is on whether the cistantes in which they are likely to
be detained will amount to a breach of article 3.

Much of the ground that might have been relevanhis case was covered by the
Divisional Court inAhmed and AswatFollowing the dismissal of their appeals to the
Divisional Court they were refused leave to appeathe House of Lord by the
appellate committee. Their case awaits deterntnaby the Strasbourg Court.
Pursuant to article 39 the status quo has beermess pending resolution of their
appeal and they still await extradition to the @diStates. At the end of his judgment
Laws L.J made these important observations at J@ta

“Taking stock of the whole case, | would make thésal
observations. There are | think two factors whatmstitute
important, and justified, obstacles to the appédfamclaim.



They are obstacles which might arise in other cagde first
is the starting-point: Kennedy L.J's observatiorSerbehthat
“there is (still) a fundamental assumption that thquesting
state is acting in good faith.” This is a premideetfective
relations between sovereign States. As | have saa
assumption may be contradicted by evidence; ang the
court's plain duty to consider such evidence (whéras

presented) on a statutory appeal under the 2003 But where
the requesting State is one in which the Unitedgdom has
for many years reposed the confidence not onlyeokgal good
relations, but also of successive bilateral tresatiensistently
honoured, the evidence required to displace godd faust
possess special force. The second obstacle editkthe first.
It is a general rule of the common law that thevgrathe
allegation, the stronger must be the evidencedweit. In this
case it has been submitted that the United Statesiolate, at
least may violate, its undertakings given to theitéth
Kingdom. That would require proof of a quality iesly

lacking here.”

The next important authority Mustafa(otherwiseAbu Hamza) v The Government of
the United States of America and AAO08] EWHC 1357 (Admin). Abu Hamza’s
extradition to the United States was sought underBxtradition Act 2003, but for
present purposes there is no distinction from tB891Act. His extradition was
sought for what can broadly be described as tatroffences. Sir Igor Judge P, as he
then was, had this to say at para 61 about ass@ien by the United States:

“The United States of America is a major democramyg of
the repositories of the common law. Whatever asins may
be made of it, and even allowing for human faliijlin all the
many years of mutual extradition agreements betwien
United States and the United Kingdom, no exampk heen
drawn to our attention where either the executivetle
judiciary of the United States failed to honour assurances
or undertakings given in the course of extradifppaceedings.
That is a remarkable record, and the consequerida®aches
of assurances accepted in good faith would be hugghaging
for the standing of the United States, and as tHeA U
authorities plainly recognise, the knock on conseges for
subsequent applications by the United States fdraéition
would be disastrous. Putting all this in conterferences to
human rights abuse in Guantanamo Bay and touchdanvns
Diego Garcia, previously denied, coming to lighecause the
United States authorities gave this informationtite United
Kingdom government are irrelevant.”

And at para 62:

“In our judgment, if we need to look for a guarantbat the
USA will honour its diplomatic assurances, the dmgt of
unswerving compliance with them provides a sureguiWe



are satisfied that these diplomatic assurances \wdl
honoured.”

The president went on to say that a whole lifefftarthich was likely to be imposed

in the event of conviction, would not of itself aitute a breach of article 3. He then
went on to make these important observations abmitconditions in Supermax

prisons.

“65. There is a considerable body of unchallengedence

about the conditions in Supermax prisons generallyere are
differences between “Supermax” prisons operatedifigrent

states, and indeed between the state run Supemsaxg and
the ADX. It is unnecessary to rehearse this ewadenOur
concern is not the generality of conditions facgghsoners in
“Supermax” prisons, but with the circumstances Wwhiwuld

be likely to apply to the appellant. The direcidewce is given
by Mr Wiley, the warden of ADX in Florence Coloradd@here

is no dispute about the appellant's medical coonditi
summarised earlier in the judgment. Mr Wiley tatieat he
has been advised by the chief of health programshts FOB

(Federal Bureau of Prisons) that if, after a fulledical

evaluation “it is determined that (the appellarghicot manage
his activities of daily living, it is highly unlikg that he would
be placed at the ADX but, rather, at a medical reént This

statement is said by Mr Jones to be “self servihtg.argues
that it conflicts with much of the other publishedterial from

authoritative sources. He drew our attention taema which

dealt with conditions in “Supermax” prisons, andhe details
of information about the likely conditions which wld apply if

the appellant were detained at ADX Colorado. Heagbko

permission to rely on a report dated March 200&fRrofessor
Andrew Coyle, professor of prison studies at theost of law,

at King's College London. For the reasons givem witness
statement by Ms Arani, we were satisfied that itildanot have
been possible for this report to be obtained inetifar the

proceedings before Judge Workman. We thereforetesthit.

66. On analysis it does not carry these issuesdurforward.
Professor Coyle was not able to visit ADX Coloraddie
therefore restricted his evidence to commenting toe
available written material, including Mr Wiley's iglence.
Basing himself on his view that “the balance ofi&able
evidence suggests that (the appellant) might exjgestay in
the ADX Florence for many years”, he concludes tiat
likely that there would be a violation of ArticleiB terms of
the appellant’s conditions of detention. Among #mmexes to
his report is a lengthy letter date®f March 2007 from Human
Rights Watch to the director of the FOB. Thatdetinakes
numerous criticisms of the ADX regime in measurad b
forceful terms. It expresses concern “about theces of long



term isolation and limited exercise on the mentzltin” of
ADX inmates, but it does not criticise the regimeatment of
the inmates’ physical health problems, and if theere any
such evidence in relation to their physical as apdoto their
potential mental problems, it seems likely that FnnRights
Watch would have addressed the problem.

67. A common thread which runs through all the repis the

potential adverse effect on the mental health wiates of long
term social isolation. As it happens, unless tiEXA-lorence

regime ignores the appellant’s medical conditiod ais need
for nursing assistance, the fact that his disadsliare so grave
will mean that he will, of necessity, be less likéb suffer the

social isolation that is the greatest concern ofttadse who

criticise the Supermax system. It is noteworthwatthnot

withstanding the many criticisms, Professor Coygssof the

staff at ADX Florence that they are “professionaltihe way

they carry out their duties”. There is no reasoié¢lieve that
there is a real risk that the appellant's many iedneeds
would be left untreated by the FOB. Professor €aljdes not
engage the evidence of Mr Wiley, nor does he seeakkplain

why Mr Wiley's account of the advice that he hasereed

from the FOBs chief of health program is or migktwrong.

We can see no basis for rejecting Mr Wiley’s evizkembout

the arrangements likely to be put in place forappellant if he

is convicted in the USA.

68. Judge Workman examined Mr Wiley's evidence albe
circumstances which would apply to an inmate of ADX
Florence. He concluded that if such a regime “wierebe
applied for a lengthy indefinite perioddould properly amount
to inhuman and degrading treatment which would atel
Article 3" (emphasis supplied). Having examinede th
conflicting material he believed that Mr Wiley's idence
would be “more accurate, he being more closely st
with the penal institution concerned”, and somewohe played
“an important part in implementing the policy inath
establishment”. On this basis the judge was satighat the
defendant “would not be detained in these condstion
indefinitely, that his undoubted ill health and pical
visibilities would be considered and, at worstwaild only be
accommodated in these conditions for a relativalyrisperiod
of time. Whilst | found these conditions offensieemy sense
of propriety in dealing with prisoners, | cannonctude that, in
the short term, the incarceration in the Supernrégsop would
be incompatible with his Article 3 rights.” Mr Jes adopted
the conclusion that detention in conditions in ap&max
prison would be incompatible with the appellant’stidle 3
rights, but suggested that the judge’'s finding thhe
appellant's undoubtedly ill health and physical athifities



would be considered, and his observations aboutlikiety
length of time that he would be accommodated instaedard
conditions at ADX Florence were unfounded. In tbatext of
the appellant's medical condition, we agree wittdgel
Workman and his conclusion is not undermined by ftkesh
evidence from Professor Coyle.

69. We must add two footnotes. First, the constituof the

United States of America guarantees not only “dreregss”,

but it also prohibits “cruel and unusual punishrierts part of

the judicial process prisoners, including thosearoerated in
Supermax prisons, are entitled to challenge thalitons in

which they are confined, and these challenges hawe,
occasions, met with success. Second, although MeWs/

evidence does not constitute the kind of assuranméded by
a Diplomatic Note, we shall proceed on the basa, th the

issue of confinement in ADX Florence arose for edesation,

a full and objective medical evaluation of the d|gpe’s

condition and the effect of his disabilities on iaety daily

living and his limited ability to cope with condiis in ADX

Florence would indeed be carried out. This woaldtplace as
soon as practicable after the issue arises forideragion, so
that the long delay which appears to have applednother
high profile convicted international terrorist, wisonow kept at
an FOB medical centre because of his ailments wdndd
avoided. ”

He concluded with these words:

“70. We should add that, subject to detailed argunvehich
may be advanced in another case, like Judge Workweatoo
are troubled about what we have read about theitboms! in
some of the Supermax prisons in the United Staketurally,
the most dangerous criminal should expect to baraerated in
the most secure conditions, but even allowing foeeessarily
wide margin of appreciation between the views dfedent
civilised countries about the conditions in whichspners
should be detained, confinement for years and ymarghat
effectively amounts to isolation may well be hebdbie, if not
torture, than ill treatment which contravenes Aeti@. This
problem may fall to be addressed in a differenecas

This is that different case. We must decide thatpiiat was expressly left open by
this court inAbu Hamza

It was made clear iMiklis v The Deputy Prosecutor General of Lithuaf2®06]

EWHC 1032 (Admin) by Latham L.J at para 11 that thet that human rights
violations take place is not itself evidence thaiaaticular individual would be at risk
of being subjected to those human rights violationghe country in question. That
depends on the extent to which the violations getesnic, their frequency and the
extent to which the particular individual in questicould be said to be specifically
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vulnerable by reason of a characteristic which woexkpose him to human rights
abuse. However, in the present case apart froowBarental health we are looking
at the regime in a Supermax prison for convicterbtests in general rather than any
specific characteristic that relates to these daitsiin particular.

The Wellington case

Wellington,to which | have already referred, is a case in Wwhie government of the
United States sought the extradition of the clairfan trial on criminal charges in
Missouri. The allegations included two counts afirder in the first degree, the
prescribed penalties for which were death or ingomsent for life without parole or
release except by the act of the state governbe claimant sought judicial review of
the decision to extradite him on the grounds thatais incompatible with his article 3
right. His claim failed. The House of Lords héhat the imposition of a life sentence
did not of itself amount to inhuman or degradingatment within the meaning of
article 3 although the imposition of an irreducitife sentence might raise an issue
under article 3. However it would not be regardedreeducible unless the national
law afforded no real possibility de jure or de &aalf review with a view to
commutation or release. The fact that the statemor rarely exercised his powers
was not enough to make the sentence de facto aitddu Even if the sentence was
irreducible and might therefore contravene art&leimposed in the United Kingdom
it would only be a contravention in the contextesftradition if the sentence was
likely on the facts to be clearly disproportionate.

The interesting aspect of the case for presentgseis the divided opinion of their
Lordships on whether the desirability of extraditiwas a factor to be taken into
account in deciding whether the punishment likelyoe imposed in the receiving
state attains the level of severity necessary tousunto a violation of article 3. The
opinion of the majority (Lord Hoffmann, Baronessléland Lord Carswell) was that
punishment which would be regarded as inhuman agdading in the domestic field
will not necessarily be so regarded when the chbewveen either extraditing or
allowing a fugitive offender to evade justice aktwer is taken into account. Lord
Hoffmann cited the statement of the ECtHRSioeringat para 86 that the beneficial
purpose of extradition in preventing fugitive oftkms from evading justice could not
be ignored in determining the scope of applicatbthe convention and of article 3
in particular. He then said at para 22 that atgl

“applies only in a modified form which takes intocaunt the
desirability of arrangements for extradition. Tbam in which
article 3 does apply must be gathered from the oésthe
judgment (in Soering) and subsequent jurisprudénce.

He noted the court’s distinction in para 88Soeringbetween torture on the one hand
and inhuman or degrading treatment on the othet sard that torture attracted such
abhorrence that it would not be compatible with vaéues of the convention for a
contracting state knowingly to send a fugitive hother state if there were substantial
grounds for believing he would be subjected toutet “however heinous the crime
allegedly committed”, but that the position inatgbn to inhuman or degrading
treatment is more complicated. What amounts tt sreatment depends on all the
circumstances of the case. He went on at parb&@4ng cited the ECtHR iBoering
para 89 that it was clear that:
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“...the desirability of extradition is a factor to liaken into
account in deciding whether the punishment likety ke
imposed in the receiving state attains the “minimiewvel of
severity” which would make it inhuman and degrading
Punishment which counts as inhuman and degradinthen
domestic context will not necessarily be so regangdben the
extradition factor has been taken into account.”

He went on at para 27:

“A relativist approach to the scope of article s to me
essential if extradition is to continue to functioRor example,
the Court of Session has decidedNiapier v Scottish Ministers
(2005) SC 229 that in Scotland the practice ofgplag out”
(requiring a prisoner to use a chamber pot in Bilkand empty
it in the morning) may cause an infringement oficét 3.
Whether, even in a domestic context, this attdiesnecessary
level of severity is a point on which | would wighreserve my
opinion. If, however, it were applied in the -cofiteof
extradition, it would prevent anyone being extradito many
countries, poorer then Scotland, where people whonat in
prison often have to make do without flush lavasri

He added at para 36 that, unli®eering there was no other jurisdiction in which the
claimant could be tried, and that, absent extrawlito Missouri, he would be entitled
to remain in Britain as a fugitive from justice. hd@refore the standard of what
amounts to inhuman and degrading treatment fopthiposes of article 3 must be a
high one.

| shall return to the question of whether the clkamts might be tried in this country
and whether this case might be distinguishable fisfellington in that respect.
However, | have concluded that it is not.

Baroness Hale delivered a concurring speech intwhkie agreed with the reasons
given by Lord Hoffmann. It is tru&/ellingtonwas a case concerned with the fact of a
whole life tariff rather then the conditions in whiit would be served and that she
said that there was nothing to suggest that the&littons in Missouri prisons were
inhuman or degrading (a point that was emphatiadifposed of by Laws LJ in the
Divisional Court: see [2007] EWHC 1109 ((Admin) paf). However, the principle
that the desirability of extradition should be takato account in deciding whether
the high minimum threshold for article 3 has bemssed seems to me to be just as
relevant where the issue is prison conditions estd the length of sentence.

Lord Carswell, also concurring with Lord Hoffmarsaid at 65 E, para 56:

“When considering the issue the courts of thisspligtion
therefore have to take into account and effectogpgar balance
between two imperatives, the importance of fadihg
extradition and the prohibition against extraditiag alleged
offender to face treatment which could be classedhhuman
or degrading.



59.

60.

61.

57. | accordingly agree with the reasons given lgpynoble and
learned friend, Lord Hoffmann, in paras 22 — 32isfopinion
for concluding that the desirability of extraditiesa factor to
be taken into account in deciding whether the pgument
likely to be imposed in the requesting state astéme minimum
level of severity which would make it inhuman orgdeding.
In particular | would underline the importance atifitating
extradition, as appears from para 89 of the judgnoérthe
ECtHR inSoering”

Lord Scott of Foscote and Lord Brown of Eaton-UnHeywood, whilst agreeing
that the appeal should be dismissed, took a moselaist approach on this point.
Lord Scott observed that the language of artiged¥ided no basis for the majority’s
approach. Lord Brown said at 76E, para 87:

“Whilst, however, | readily accept that there ig@d deal of
flexibility in the concept of inhuman and degraditmgatment
and punishment with many factors in play in detaing
whether it attains the minimum standard required whether
the risk of such ill-treatment is satisfied, | cabhaccept that the
expelling state’s desire to extradite the persomcemed
(legitimate though clearly it is) can itself prolyebe one such
factor.”

Whilst | can see the force of the views expresadtié minority opinions, | prefer the
reasoning and opinions expressed on this pointhbymajority. In my judgment,
when deciding whether the conditions in which the@ncants are likely to serve any
sentence in Supermax conditions cross the thresbblihhuman or degrading
treatment under article 3, it is relevant to takéoiaccount the importance of
facilitating extradition, particularly where, as this case, the fugitive claimants
would not be tried in this country or elsewhere.

| turn next to consider the European Jurisprudenaelation to article 3 on prison
conditions. Ramirez Sanchez v Fran¢2007) 45 EHRR 49 was a case in which the
grand chamber held by 12 votes to 5 that thereblead no violation of article 3. The
case concerned a prisoner who was serving lifeisopment for terrorist offences.
He was held in solitary confinement for over 8 geiara run down, poorly insulated
cell measuring less than two square metres. Henbambntact with prisoners or with
prison warders and was only allowed to leave hi§ &iter other prisoners had
returned to theirs. His sole activity outside b&l was a two hour daily walk in a
walled—in mesh covered area. His only recreatioaelivities were reading

newspapers or watching television, and his onlitsvisere from his lawyers (one of
whom was his wife) and, once a month, a priest.e figasons given included his
dangerousness, the risk of escape, the need t@rmireemmunication with other
prisoners and the need to maintain order and ggcurOn each occasion he
underwent medical examinations to determine hizefis for solitary confinement.
The court said at page 1157, para 145:

“The court nevertheless wishes to emphasise thhtarso
confinement, even in cases entailing only relatis@ation,
cannot be imposed on a prisoner indefinitely. Musg, it is
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essential that the prisoner should be able to hawe
independent judicial authority review the meritsaofl reasons
for a prolonged measure of solitary confinememtthie instant
case that only became possible in July 2003.”

And at page 1158 para 150:

...... it nevertheless considers that, having regard the
physical conditions of the applicant’s detentidre fact that his
isolation is “relative”, the authorities willingnego hold him
under the ordinary regime, his character and thegelahe
poses, the conditions in which the applicant wasdbéeld
during the period under consideration have not hedcthe
minimum level of severity necessary to constitutieuman or
degrading treatment within the meaning of art 3 tbé
convention.”

In Keenan v United Kingdor(2001) 33 EHRR 38 the applicant’'s mentally ill son
committed suicide in prison while serving a four ntio sentence for assault. A
fortnight after assaulting two prison officers amaly nine days before his expected
release date he had been given seven days segreigatine punishment block and an
additional 28 days. The applicant complained riat@, that her son had been subject
to inhuman and degrading treatment in the periddrbehis death. The court made
the point at para 108 that the assessment of tiemmin level of severity to fall
within article 3 was relative and that it dependedall the circumstances of the case.
Then it said at para 115:

“The lack of effective monitoring of Mark Keenarcendition
and the lack of informed psychiatric input into lssessment
and treatment discloses significant defects inntfeglical care
provided to a mentally ill person known to be ackle risk.
The belated imposition on him in those circumstanoé a
serious disciplinary punishment — seven days sefjmygin a
punishment block and an additional 28 days to bistence
imposed two weeks after the event and only nines dagfore
his expected date of release — which may well hbseatened
his physical and morale resistance, is not comjgatlith the
standard of treatment required in respect of a afignill
person. It must be regarded as constituting inmuraad
degrading treatment and punishment within the nmepruf
article 3 of the Convention.”

The next case iBeers v Greecf2001] 33 EHRR 51. The applicant was arrested on
suspicion of drug offences and was held in pridost on remand in a segregation
unit and then, following conviction until his relEaon probation. He alleged that the
conditions of his detention in the segregation usmounted to inhuman and
degrading treatment. The court reiterated that riieimum level of severity
necessary to engage article 3 is relative and digmron the circumstances such as
the duration of treatment, its physical and meattdcts and, in some cases, the sex
age and state of health of the victim. It addeplaah 68:
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“Furthermore, in considering whether treatmentdsedrading”
within the meaning of article 3, the court will leavegard to
whether its object is to humiliate and debase tleesqn
concerned and whether, as far as the consequenees a
concerned, it adversely affected his or her pelggnean a
manner incompatible with article 3.”

The court went on to record that there was no eweeof a positive intention of
humiliating or debasing the applicant but that &alsence of such an intention could
not conclusively rule out a finding of violation afticle 3, and indeed there was a
breach of article 3 in that case.

The ECtHR found violations of article 3 Ilascu and Ors v Moldova and Rusgi
July 2004, application No 24919/03 ECHR 2008atthew v the Netherland2006)

43 EHRR 23 an®calan v Turkey12 May 2005 application No 46221/99). Each of
those cases involved extreme factslldscuthere was inadequate diet, a cell without
natural light, inadequate washing facilities ancheating in winter. IMatthewthere
was solitary confinement for an excessive and pob&d period, confinement in a cell
that failed to offer adequate protection againstdlements and no access to outdoor
exercise and fresh air. Without unnecessary phlysiaffering,Ocalanwas the sole
inmate of an island prison for six years with ngess to a television and his lawyers
were only allowed to visit him once a week and btdn been prevented from doing
so by adverse weather conditions.

In Messina v lItaly (25498/94, 8 June 1999) the ECtHR accepted thdiama
connections can be a legitimate reason for impostngt conditions. In that case the
applicants claim was held inadmissible as it wasifestly ill founded. The
following restrictions were imposed on Messina:

no access to a telephone;
no correspondence with other persons;
no meetings with third parties;

a maximum of one visit of one hour per month froamily
members;

no money above a fixed amount to be received dr@adn
only parcels containing clothing to be sent in froutside;
no organisation of cultural, recreational or spadyvity;

no right to vote in elections for prisoner’s re@etatives or to
be elected as a representative;

no handicrafts;
no food requiring cooking to be purchased;

no more than two hours per day to be spent outdoors



The court said at page 13:

“The court notes that treatment must attain a mimmevel of
severity if it is to fall within the scope of agc3. The
assessment of this minimum is, in the nature ofghi relative;
it depends on all the circumstances of the caseh s the
nature and the context of the treatment as weilsaguration,
its physical or mental effects and, in some catdes,sex age
and state of health of the person concerned.”

And a little later:

“The court notes that complete sensory isolati@upted with

total social isolation can destroy the personalitg constitutes
a form of inhuman treatment which cannot be justifby the
requirements of security or any other reason. & dther
hand, the prohibition of contacts with other prismn for

security, disciplinary or protective reasons does in itself

amount to inhuman treatment or punishment.”

And at page 14:

“The court notes firstly that the applicant was sobjected to
sensory isolation or total social isolation. Oa tither hand, he
was subjected to a relative social isolation, hgvimeen
prevented from meeting prisoners subject to diffenaublic
regimes, receiving visits from persons other thamify
members and making telephone calls. However, adfhdis
opportunities for contact were therefore limitedeaould not
speak of isolation in this context.

It is true that all recreational and sporting attg involving
contact with other prisoners were prohibited, as Wwandicraft
work in his cell, that excess to outdoor exercise Wimited and
that the right to receive certain foods and objdotsn the
outside was also withdrawn.

The court notes that the European Committee for the
Prevention of Torture and Inhuman or Degrading fhneat or
Punishment (CPT), in its report published on 4 Dawer 1997,
expressed doubts as to the need for some of thectiess
imposed by these rules (namely, “the total suspensf
participation in cultural, recreational and spagtiactivities;
suspension of works; restrictions on....... access tulamr
exercise”) in relation to the aims pursued.

However, in the light of the explanations given liye
government, the court cannot share these doubtisisncase.
The applicant was placed under the special regievause of
the very serious offences of which he had been ictet/ or
with which he had been charged, in particular csrieked to



69.

the mafia. He was prohibited from organising aatsporting
or recreational activities since his encountershwviite other
prisoners could be used to re-establish contadt witminal
organisations. The same was true of access t@xbecise
yard. The applicant has not established that tiadiah
authorities concerns were unfounded or unreasonafiiee
continuing danger that the applicant might re-dsthbrontact
with criminal organisations was moreover suggebiethe fact
that between November 1993 and May 1998, the pehiothg
which the applicant was subject to the specialmegihe had
been arrested on suspicion of the murder of a judge been
sentenced to 17 years imprisonment, and had otbeegdings
pending against him for membership of mafia type
organisations.”

Then there i8astonev Italy (59638/00, 18 January 2005) where the restrictioere
identical to those ilMessinaand the claim was again held inadmissible. Aghe
purpose of the restrictions was the preventionasftact with the mafia. The court
reiterated at p.5 that complete sensory isolatauplked with total social isolation can
destroy the personality and constitutes a forrmbtiman treatment which cannot be
justified by the requirements of security or folyasther reason but that prohibiting
contacts with other prisoners for reasons relatngecurity, discipline and protection
does not in itself amount to inhuman treatmentwrighment.

Mr Drabble submits that the regime MessinaandBastonewas very different from
the regime in ADX Florence involving as it doestRirs a day solitary confinement.
Mr Perry argues that the conditions in ADX Floremmast be contrasted with the
conditions in those cases in which the ECtHR hasdoviolations of art 3 for
example inlascy, Matthew andOcalanandRamirez Sanchea which there was not.
The conditions in ADX Florence are, he submits sicgntly less harsh than in these
cases. The bottom line is that the prisoners aK Aflorence are not detained in
conditions of complete sensory isolation. Ovetladlir mental and social needs are
properly catered for.

| draw the following principles from the authorgighat | regard as material in
assessing whether in ordering the extradition ef ¢laimants to the United States
there is a real risk of violation of article 3.

» The testis a stringent one and the burden if poodhe claimants.

* The claimants must not be extradited to the Ungéates unless the safeguards
they will enjoy there are as effective as the coiom standard.

* |t is a matter for the United States’ authoritiesene and in what circumstances
they detain the claimants both pre trial and poswiction.

« The importance of international cooperation and mnta@ming our treaty
obligations is an important factor.

* It is essential to focus on what is likely to happ® the claimants in their
particular circumstances.
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* Punishment that would be regarded as inhuman agadeg in the domestic field
will not necessarily be so regarded where the radtere to extradition is that the
person sought to be extradited will escape justitigether.

» Complete sensory isolation coupled with total sosi@lation cannot be justified
whatever the circumstances.

None of the authorities, however, seems to medntity a minimum level of severity
in relation to circumstances of incarceration tassists greatly in the present case.
All the circumstances have to be taken into accaumat these include in the present
case the importance of extraditing fugitives framstice to friendly states to whom we
owe treaty obligations and the extremely grave neatf allegations. Further, the
Eighth Amendment to the US Constitution placestg da prison officials to provide
humane conditions of detention.

Alternative venue

One reason advanced why the claimants should neixtradited is that they could
and should be tried in England. It is said thas ik the country from which the
preponderance of the evidence against them conodswing searches by the
Metropolitan police in September 1998. Mr Drabfde Bary argues that this is a
realistic option and that it takes the case outhef category referred to by Lord
Hoffmann in Wellington in which the only alternative to extradition wdsat the
person sought would walk free. The claimants arthat the defendant gave no
consideration to whether the natural forum for thal was in fact the United
Kingdom.

Mr Perry’s response is that while the decisiorelettoes not expressly deal with the
issue of forum, all the claimants’ representatiovare fully considered and the
bottom line was that she was not persuaded thefoaserrender was outweighed by
the points raised in the representations. Thenaegi by extraditees that they should
be tried in this country rather than in the requgsstate has been advanced in a
number of cases in recent years. SeeWrght v Scottish Minister@004) SLT 823,

R (Birmingham) v Serious Fraud Offif2007] 2 WLR 635Ahsan and Tajik v United
States of Americf2008] EWHC 666 (Admin) andbu Hamzaln each of these cases
the argument was rejected.

In Wright v Scottish Minister8004 SLT 823 The Lord Ordinary said at para 28:

“Extradition does not and should not depend uperathility or
otherwise of the requested state to undertake iig o
investigations with the view to prosecuting theecasthin its
own jurisdiction. Such an approach would involvenecessary
duplication of effort, would result in additionakldys in the
prosecution of suspected criminals and would haveadverse
effect upon international relations and internaglonco-
operation in the prosecution of serious crime. most, if not
all, extradition cases the requested state woypemid upon co-
operation from the requesting state if the requestate were
to embark upon its own investigation and ultimatespcution
of the case.”
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These observations were underlined by Laws L.Biitminghamat para 126. In
Ahsan and Tajikhe claimants sought to rely on “Guidance for Heagd Criminal
Cases with Concurrent Jurisdiction between the ddniKingdom and the United
States of America.” The high court held the guaaanly applied to cases where the
prosecutor in this jurisdiction is seized of a casea prosecutor. Richards L.J, with
whom Swift J agreed, said at para 38:

“First, the way in which Mr Jones has sought to logghe
guidance has close parallels to the arguments kanadd
unsuccessfully irR (Birmingham) v Director of the Serious
Fraud Office[2007] 2 WLR 635, in that case challenging the
decision of the Director of the serious fraud dfitot to open,
pursuant to the power of investigation conferred hom by
s1(3) of the Criminal Justice Act 1987, an invedtign as to
whether or not a prosecution should be broughhén Wnited
Kingdom. The court held inter alia, that the resjuéo
investigate in effect invited the Director of therisus fraud
office to constitute himself the judge of the profum of the
defendant’s trial and to decide the issue in fawadurial in this
country and not in the United States and therebgrésempt
the statutory extradition process (para 65); ard pinotection
of a defendant’'s convention right was to be foundthe
material provisions of the 2003 Act rather tharaity power of
investigation by the Director (paras 70 — 71).sdems to me
that Mr Jones’s reliance on the guidance in thegmecase as a
means of securing a decision on forum by the Dorecif
Public Prosecutions is a similarly impermissibléempt to
circumvent the statutory extradition process.”

In Abu Hamzathe court was clearly of the view that the offensbould be tried in
the United States. It was concerned that a tnighis country would be likely to be
met with abuse of process arguments and the pro#psa trial which ought to take
place might never do so. Both the lack of conmecbetween this country and the
offences and the passage of time seem to me t@sutigat the deployment of abuse
of process arguments is a very real possibilitthim present case too. Furthermore,
there has been simply no investigation by the aiite® in this country of the
offences for which extradition is sought to Ameriead we are now 11 years down
the line.

In my judgment the reality is that a trial in the®untry is neither viable nor

appropriate. The connection with this countryasuous indeed. | note that in the
summary of representations of Elderous and BaryddatFebruary 2002 it is stated at
page ten that in June 1999 Detective Inspector Aldgnes of the anti-terrorist squad
said that the nine month investigation that hadenalplace has not developed
sufficient evidence against those under investigagwhich included the claimants) to
charge them with any relevant terrorist relatedermdes under United Kingdom

legislation.

The offences for which extradition is sought conctre terrorist bombings of the
American Embassies in Nairobi and Des Es Salaawhioh many American citizens
and others requiring international protection widhed. The natural forum for a trial
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is the United States of America, for the claimaatsl the offences have little
connection with this country other than their pbgsipresence. There is no reason
why the ordinary principles as outlined by Laws inBirminghamshould not apply
and the reality is the claimants will not be trleste.

Refoulement

The claimants contend there is a real risk that theuld be removed from the United
States to another country in particular Egypt auds@rabia where the death penalty
might be imposed or they might be tortured. Ther&ary of States’ response is that
the United States government has given an assuthatc# acquitted or after serving
their terms of imprisonment they will return thaiohants to the United Kingdom
should they so request. The claimants submit tsumh an undertaking is an
incomplete answer to their concerns for the SegretaState said this in his decision
letter in each case:

“Were (they) to be so returned, it would be for (Blary and
Mr Al Fawwaz) to satisfy UK immigration authoritiethat
(they were) entitled to enter the country. Thet fd@at the
Secretary of State has been prepared to obtairerbosed
undertaking from [the] US authorities and that sherepared
for (Mr Bary and Mr Al Fawwaz) (if they so wish) tbe
returned at some future date by the US to the Widuksl not
therefore be taken necessarily as a guaranteeadfnission.
Any application would be considered in accordandth \the
legislation in force at the material time, and ac@dance with
the UK’s international undertaking.”

Their argument runs thus. The claimants are nitsBrcitizens and have no right to
reside in the United Kingdom. They would have atisfy whatever the appropriate
requirements might be at the time for obtaining/éeto enter the UK as visitors. As
they do not belong to any of the categories of gensho would be granted entry
clearance any application would almost inevitally. f Their presence in this country
would be likely to be regarded as contrary to tablig interest. In short, the United
States undertaking to return them is worth littlehe United Kingdom is unlikely to

accept them back. The end result would in all ability be that they would be are
returned by the United States to their countryragdio namely Saudi Arabia.

Mr Perry draws the court’'s attention to article X1 of the Extradition Treaty
between the government of the UK and the governmoétihe United States — see
schedule 1 to the United States of America (Extiaa)i Order 1976 SI11976, No
2144,

“Article X11

(1) A person extradited shall not be detained or prdede
against in the territory of the requesting party &my
offence other than an extraditable offence estadédisby
the facts in respect of which his extradition haserb
granted, or on account of any other matters, nor be
extradited by that third party to a third state —
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(@) until after he has returned to the territory of the
requested party; or

(b) until the expiration of 30 days after he has beee o
return to the territory of the requested party.”

Mr Perry also draws attention to the terms of tt®ugance:

“The government of the United States assures tlvergment
of the United Kingdom that if Khalid Al Fawwaz amtel

Abdul Bary are acquitted or have completed any eserd
imposed or if the prosecution against them is disnoed, not
pursued or ceases for whatever reason, Unitedsatborities
will return Khalid Al Fawwaz and Adel Abdul Bary tthe
United Kingdom, if they so request.”

They will therefore, he submits, be physically raed to this country. The Secretary
of State is naturally cautious about what wouldundollowing any return. She gives
no guarantee of readmission pointing out the pmsitvould be considered in the
context of the United Kingdom’s legal obligationsdathe legislation in force at the
time. As Mr Perry rightly points out, no one camegan assurance today about what
the legal position might be in the future. Howewarce returned the issue of what to
do with the claimants is that of the United Kingdaather than the United States who
will have complied with their obligation by retung them. The United Kingdom
has, of course a continuing obligation under thendin Rights Act 1998 to comply
with the provisions of the ECHR.

As Mr Perry observes, the whole case on refoulemsentonsistent with the article 3
case that there is a real risk of inhuman and diéggatreatment in long term
incarceration. There is some inconsistency inaaing a real risk of refoulement to
a third country on the one hand and a real riskhlbfiman and degrading treatment
through the circumstances of incarceration in timddl States on the other. In my
view it is stretching imagination to breaking poiatconclude that there is a real risk
that following return to this country in pursuarafehe undertaking the claimants will
immediately be returned to the United States withany investigation by the courts
in this country and then sent to Egypt or Saudibfaa

Assurances

It was submitted to the Secretary of State thata§srances provided by the United
States could not be relied on because they areffeattive as a matter of law and the
United States would not comply with them. The tstgr point is that there is a
fundamental assumption that the requesting staetisg in good faith (see Kennedy
L.J in Serbeh v Governor of H.M. Prison Brixt¢2002] EWHC 2356 (Admin) para
40). This observation was cited with approval aws L.J inAhmad and Aswaedt
para 74. In the passages that | have cited eamlithis judgment Sir Igor Judge P
referred inAbu Hamzato the fact that no instance had been drawn tocthet’s
attention in which over many years of mutual extrad agreements with the United
States either the executive or the judiciary of theted States had failed to honour
any assurances or undertakings given in extradgimceedings and that the history
unswerving compliance with them provides a suredguthat the diplomatic
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assurances in that case would be honoured. The,saseems to me, applies with
equal force in the present case. The court caceprbwith complete confidence that
the United States will honour the four assuraneésred to in para 7 supra.

The Global Terrorist Issue

Al Fawwaz made representations to the Secretatate in the letter of 6 August
2004 with respect to the prejudicial effect on dogure trial of his having been

designated as a global terrorist. He is on theTw&sury Office of Foreign Assets
Control’s list of “Specially Designated NationailsdaBlocked Persons.” A person on
this list is referred to as a “Specially Designat&dbal Terrorist (‘SDGT”). He was

designated a SDGT by President Bush on 19 Aprik2P0rsuant to Executive Order
13224. Only “foreign persons” may be so designat@&te list is public and easily
accessible on the internet.

The way Al Fawwaz now puts his case is that hisgtkgion as a SDGT on this list
creates a real risk of a flagrant denial of thétrig a fair trial guaranteed by article 6
of the ECHR and/or he might be prejudiced at ha tvy reason of his nationality
(para 1(2)(c) of Schedule 1 to the Extradition AB89 and article 3(a) of the UK—
USA Extradition Treaty 1986) and that accordindie Secretary of State has acted
unlawfully in ordering his extradition.

Mr Fitzgerald submits that the fact that Al Fawwson this list, authorised by none
less than the President of the United States, snaecessary public prejudgment of
guilt. It is argued that the request for his editian has been made with a view to
trying or punishing him on account of his religions political opinions and, if
surrendered, he will be prejudiced at his triaponished, detained or restricted in his
personal liberty by reason of his race, religicatjonality or political opinions.

Mr Fitzgerald submits that the important point lstt this is discriminatory. Only

non-US citizens may be designated and in prachicei$ Asians; this is prejudicial

and precisely what the provision in the treatyasksng to protect against. The US
designation preceded similar ones by the UnitedoNatand the UK which do not

discriminate in this way. The vice is the desigmabnly offoreignglobal terrorists.

Mr Fitzgerald relies oiKnowles Jr v United States of America and the Soperdent
of Prisons of the Commonwealth of the Bahaf@@66] UKPC 38 as authority for the
proposition that a person may be prejudiced inrtBejoyment of the right to a fair
trial on grounds of nationality when they are deatgd as a drugs kingpin (as in
Knowleg or a global terrorist (as in the present case).

Knowlesis a case from the Bahamas. Section 7(1)(c) ®fBahamian Extradition
Act 1994, which closely mirrors Section 6(1)(d)tbé 1999 Act provides, so far as
material, as follows:

“(1) A person shall not be extradited under thist Ac an
approved state or committed to or kept in custoody the
purposes of such extradition if it appears to theister, to the
court of committal or the Supreme Court on an aayilon for
habeas corpus
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(c) that he might, if extradited, be denied a fal.....by
reason of his.... nationality....”

Knowles argued that he might, if extradited to theted States be denied a fair trial
because on 31 May 2002 the President of the UiStates had publicly designated
him a drug “kingpin” within the meaning of the re#t legislation, with the result
that he became subject to the sanctions and pemaltovided by it. He submitted
that his designation as a drugs “kingpin” was tarttant to a declaration of his guilt
by the highest authority in the government. As thad already been published and
could be found on a government website, any juroulds or might learn of his
designation and he would not have a fair trial ifueor was prejudiced by such
knowledge. Further, this prejudice derived frora hationality as the legislation did
not apply to US citizens.

Small J, in the Supreme Court of the Bahamas aedédhts argument and discharged
the committal order that had been made by the rratgs The Court of Appeal
rejected the “kingpin” argument on the merits arainstated the magistrate’s
committal order. Knowles appealed to the Privy @oluwho held that the Bahamian
Court of Appeal had no jurisdiction to entertain agpeal against a grant of habeas
corpus; their jurisdiction was wholly statutory. h& judge’s order granting habeas
corpus was therefore restored. Small J's reasonasytherefore never examined on
appeal and | would regatdinowlesas of little weight in support of Mr Fitzgerald’s
argument, which draws a distinction between thdércarticle 6 test of “a flagrant
denial of a fair trial” and the lower statutory tte@$ being prejudiced in the right to a
fair trial by reason of nationality.

The Secretary of State in the decision letter deb® another Privy Council case
Heath and Matthews v UJ2005] UKPC 45 in which the appellants challengegirt
extradition from St. Christopher and Nevis to thaiteld Stated on the basis that they
had been designated in similar manneKtmwles They argued this meant they
would be unable to obtain a fair trial in the Udit8tates. Lord Brown of Eaton-
Under-Haywood giving the opinion of the Judicialmuittee said:

“24...... Put succinctly, it is Mr Fitzgerald’'s basiclsuission

that the United States courts would be unable fiegsard the
appellants against the prejudicial effects of thaasignation.
He recognises, as he must, that to avoid extraditio this
ground he has to establish a real risk that theslepys will

suffer a flagrant denial of justice in the requegtstate. The
evidence, he submits, supports such a conclusion.

25. Their Lordships regard this as an impossiljeraent. As
Lord Mustill said in giving the judgment of the hbdain

Nakissoon Boodram v Attorney Gene(ab96) 47 WIR 459,
495:

“The properforum for a complaint about publicity is the trial
court, where the judge can assess the circumstaritek exist
when the defendant is about to be given in chafgbeojury,
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and decide whether measures such as warnings esatiahs
to the jury, peremptory challenge and challengeafoause will
enable the jury to reach its verdict with an undiedi mind, or
whether exceptionally a temporary or even permastay of
the prosecution is the only solution.”

Heath and Matthewst seems to me, disposes conclusively of Mr tatd’s article

6 argument. In my judgment the fact that the céatrhas been specially designated
on a list of global terrorists (even assuming tlm®is are aware of it) adds little if
anything to what they already know. Anyone alldgeavolved in the conspiracy to
bomb the American Embassies in Nairobi and Derdaas would be likely to be
pretty high up the United States Government’'s waiitg and | cannot see that the
fact of being on that list adds anything to thegditions that the jury would have to
try. It would no doubt be made clear to them at il that what had to be proved
was the indicted allegation and that presence list added nothing. Accordingly, |
accept Mr Perry’s contention that there is no malteisk that the designation of Al
Fawwaz will cause him any prejudice at his trial.

The second limb of Mr Fitzgerald’'s argument is tAat~awwaz will be prejudiced
because of his nationality as only non US natiokals be designated and therefore
para 1(2)(c) of Schedule 1 to the 1989 Act is aftsh It seems to me that the short
answer to this point is that designation is ngigered by nationality but by perceived
global terrorism. The fact that United Stateszemis cannot be designated is neither
here nor there for the purposes of extraditioner&éhs no question of the possibility
of prejudice arising at his trial because of naidgy. If there is any prejudice, it is
caused by advance adverse publicity as a restieafiesignation and that is a matter,
as Lord Brown pointed out iHeath and Matthewgo be dealt with by the court of
trial.

In my view there is nothing in the “global terrdtigpoint. Bary has not been
designated and at its highest any claim by him ddoé one stage removed from Al
Fawwaz’s designation. As in my judgment Al Fawviaits on this point any claim

by Bary must fail too.

Before leaving this point | would make two furth@yservations. The first is that by
the designation of Al Fawwaz the United States waeting in compliance with its
international obligations. The second is that AlWwaz does not, apparently, object
to trial in the United Kingdom where exactly thargaissue on risk of prejudice
would arise.

Conclusion
My conclusion on the article 3 issue is as follows.

(1) It is reasonably likely that the claimants will dgbjected to SAMs and will be
held in ADX Florence following trial.

(2) Neither SAMs (sedhmed and Aswpbr life without parole (se®Vellingtor)
cross the article 3 threshold in the present cagdthough near to the
borderline the prison conditions at ADX Florenckh@ugh very harsh do not
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amount to inhuman or degrading treatment either tloeir own or in
combination with SAMs and in the context of a whidie sentence.

Whether the high article 3 threshold for inhumandegrading treatment is
crossed depends on the facts of the particular. cadgere is no common
standard for what does or does not amount to inhuonalegrading treatment
throughout the many different countries in the worl The importance of
maintaining extradition in a case where the fugitivould not otherwise be
tried is an important factor in identifying the éshold in the present case.

Had the claimants persuaded me that there wasaspgct that they would ever enter
the step down procedure whatever the circumstati@asin my view the article 3
threshold would be crossed. But that is not tleecalhe evidence satisfies me that
the authorities will faithfully apply the criteridescribed by warden Wiley and that
the stringency of the conditions it imposes wilhtioue to be linked to the risk the
prisoner presents. Further, there is access t$eourts in the event that the BOP
acts unlawfully.

My conclusions on the other issues are:

(1)
(@)

3)

(4)

Trial in the United Kingdom is not a realistic apti

The assurance that the claimants would be retuméae United Kingdom in
the circumstances described rules out the riskttiet will be refouled to a
country such as Egypt or Saudi Arabia in breachrtifle 3.

All the assurances given by the United States gwment can be relied on
with complete confidence.

There is no substance in the arguments on beh&f Bawwaz arising from
his designation as a global terrorist.

| would grant permission to apply for judicial rew on all the grounds pursued
before us but refuse judicial review.

Mr Justice David Clarke:

| agree.



