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JUDGE JARMAN QC: The claimant in this claim ke¢o persuade the court that the
decision of the Secretary of State for the Home db@pent to return her to Cyprus
under the Dublin Regulation for consideration of hsylum claim is unlawful. By a
decision dated 3rd April 2007, the defendant dedithe claimant's asylum application
under paragraphs 4 and 5(1) of Schedule 3 to tlygusksand Immigration (Treatment
of Claimants, et cetera) Act 2004 and proposedetnove the claimant to Cyprus.
Cyprus has accepted that it is the responsible reerstate for considering the
claimant's asylum claim.

The issue before me, it is agreed, is a veryomaone, although obviously a very
important one. That is whether the certificatechhthe defendant has issued that there
are no arguable grounds for a human rights claimbeasaid to be unlawful.

It is necessary for me to go into the factsome detail, because one of the points taken
on behalf of the defendant is that no Immigratiardgke could give credit to the
claimant, having regard to lies which it is adndtshe has told to the authorities about
her age and her history, and in particular everttighvshe claims to have happened in
Cyprus.

She came to the United Kingdom in February 280d claimed asylum. The Home

Office conducted a screening interview of her iatttnonth. The questions put to her
were expressly not in relation to details aboutwasyclaims. The defendant relies on
some of the answers given in that screening irgervi For example, she was asked
whether she had had fingerprints taken by anyorleerUnited Kingdom or by anyone

else anywhere. The reply recorded is that shesheald fingerprints taken in Cameroon
for an identity card. She was asked whether sdephaviously claimed asylum or been
granted refugee status in other countries and eghleed "No". When asked what her

reason was for coming to the United Kingdom, she st she was coming here after
her father died. He was against female circumeisgiot her mother's family wanted

that to take place and, in the words of the ansgave me to a man who paid for my
hand in marriage. My mother gave me 5000 frandke&oto her friends. Her friend had

TB so a woman came and took me and sold me intstiproon. | was abused until a

man helped me leave". Again, she was asked initketview if she had been to or

sought leave to enter any other country and sHeedefiNo".

The case worker's summary of that interview thas the claimant stated she had left
Cameroon because she was afraid of being killedpanskecution and torture, because
her parents are from different tribes and have eBffit views about female
circumcision. There were further questions on that in relation to the use of other
names, any claim in the United Kingdom for asylum amy other country, any
fingerprints taken in any other country, and ag#ie claimant answered in the
negative.

A few days later she underwent an age assesddnverpool Social Services. It is
important to record that the purpose of that assess was, as its hame suggests, to
determine the age of the claimant. Under a headRigysical Appearance and
Demeanour" it was recorded that the claimant datlshe had gone to another woman
and to another house where there were many ceésbaihd she was told that she could
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make lots of money. The woman told her to sitreg of the tables but she felt scared
as men were coming around and touching her. Skrergmlised that the woman was
using her for prostitution and felt scared. It wasorded that at the beginning of the
assessment she was visibly distressed and shearrieseemed shaken even before any
guestion was asked.

The assessor recorded that the claimant canossaess a confident person who was
able to give detailed information and recollect ragewith precision; for example,
dates, timescales and the chronology of eventsiastrecorded that the claimant gave
the assessor the impression that the informatiowiged had been rehearsed as she
provided more information than she was asked td.sofne point in the interview it
was said that she tried to lead it by interruptamgl not allowing the assessor a chance
to ask her own question.

The following month the Home Office made a rexjue Belgium under the provisions
of the Dublin 1l Regulation. A reply to that recgiias dated 14th March 2007. The
date of birth of the claimant on that request weorded as 5th November 1982. It
was also recorded that Belgium had brought themaat back to Lagos on 27th
February 2006 and that the claimant had left Behgwithout resistance. Accordingly,
Belgium disclaimed responsibility. Then a requess made to Cyprus. The reply
came on 3rd April 2007. It was recorded that tlantant had applied for asylum in
Cyprus on 30th March 2006 with a date of birth sf Mlovember 1981. On 3rd April
2007 the Immigration and Nationality Directorate tbe Home Office wrote to the
claimant saying that Cyprus had accepted respdingitur examining her application
for asylum. It was stated that the Secretary afeéSivould normally decline to examine
an asylum application substantively if there wasa#e third country to which the
applicant could be sent and it was recorded thexietlivere no grounds for departing
from that in the claimant's case.

That brought forward a letter from solicitorstiucted on behalf of the claimant. The
letter is dated 5th April 2007. It was stated ttted basis of her asylum claim was
because she had been used as what was called sldgeXin Cameroon. It was then
stated that she had been made to travel with derema all over the world and was
used as a sex slave in a number of different cmsmtsome of them in Africa but also
in Belgium, France, Turkey and Cyprus. It wasestathat she was in Cyprus and
attempted to claim asylum and that her fingerpnvese taken, but she was informed to
wait until she became an adult before she couithcasylum. From Cyprus, one of the
men using her as a sex slave came from Russiabakder to Dublin and then back to
Cameroon. It was submitted in that letter thataeahto Cyprus was strongly resisted
as Cyprus was a place where the claimant's life |éedty would be threatened by
reason of her membership of a particular socialgrehat is having been used as a sex
slave. Although no particular reference was maaleAtticle 3 of the European
Convention on Human Rights, it is clear, in my jodt, that a possible breach was
alluded to in that letter.

The Border and Immigration Agency replied tatttetter on 17th April 2007. That
was a fairly short letter and, as Miss Broadfoat flee defendant submits, on the
information then before the Executive Officer tlaetfthat the letter was brief is not
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surprising. Again, there was a finding that th&nolant's life and liberty would not be
threatened on her return to Cyprus. It was poiotgdthat Cyprus was a signatory to
the European Convention on Human Rights and thé Fa5ugee Convention related
to the status of refugees and other internatioeaties designed to protect the rights of
individuals and provide a safe haven when necessary

By letter dated 10th July 2007, a further lett@as written by the same Executive
Officer and on this occasion the letter was soméwl@e detailed. The letter was in
relation to the claimant's allegation that removimgr to Cyprus under the Dublin
Regulation would be a breach of her Article 3 righthder the European Convention.
The question of her credibility was referred toywbriefly in one line. It was said:

"The fact that your client failed to inform the Bl&f her application in
either Belgium or Cyprus undermines her credihilityis also noted that
your client claims to have entered Ireland where sbuld also have
approached the authorities for protection.”

The letter continued to refer to the condition€iyprus. Again, it was pointed out that
Cyprus is an advanced European democracy whereutbeof law applies. It was

stated in paragraph 8 that the defendant had remmet believe that Cyprus in any
way condones unlawful acts and, when they are Itotagthe attention of the Cypriot
authorities, stringent investigations take placd al necessary disciplinary action or
criminal prosecutions are sought. The paragrapls érus:

"The Secretary of State is satisfied that Cyprusegaits obligation
towards asylum seekers very seriously and anyoelirggto perpetrate
unlawful acts against asylum seekers is pursuedsaffitient action is
taken by the Cypriot courts."

The matter then came before Burton J, a claimuidicial review having been made.
Permission was refused on 26th September 2007e#éneed judge observing that the
claim was wholly without merit. In particular, tlgaim form was wholly deficient in
failing to address the history clearly set outha aicknowledgment of service.

About a month after that permission was refuseteport was compiled by a senior
support worker with the POPPY Project, and the mep@as prepared by an outreach
senior support worker. That project is the solgegpment funded project providing
housing and support for women trafficked into thaited Kingdom for forced
prostitution. The project had been funded sinceckl2003 by the Office of Criminal
Justice Reform to provide that service, and byd&ie of that letter they had received
743 referrals and had housed and supported 159 worbey had offered outreach
support to a further 95 women all trafficked intogtitution.

The report sets out the assessment which togcp and that officer carried out in
respect of the claimant. Reference was made fiickiag in Cyprus, and reference
was made to the United States Department of StAtewial Trafficking in Persons
Report 2007. That report placed Cyprus on the Ziéfatch List. That meant that the
Government of Cyprus did not fully comply with nmmmim standards for the
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elimination of trafficking, but it was making sidiziant efforts to do so. It was placed
on the Tier 2 Watch List for the second consecutigar because it failed to pass
advised anti-trafficking legislation and did notempa long promised trafficking shelter.
The report pointed out that the Government of Cyphad demonstrated limited
improvements in its efforts to protect and assestnws but overall efforts remained
inadequate. In addition, corruption remained &lenm in both administrative regions
of the country. During the year, the police inigatied at least three police officers for
possible traffic related corruption. The area adstiated by Turkish citizens did not
have a law that specifically prohibited traffickimgpersons.

Reference has also been made to the UNHCRtrepaombatting human trafficking,
and in particular to that part of the report whrelfers to Cyprus. It was recorded that
in 2000 the law for the prevention of human trédiingy and sexual exploitation was
introduced, and that prohibits sexual exploitatonl trafficking even with the victim's
consent or knowledge and provides for punishmenipoto 10 years' imprisonment.
When an offence is committed against a minor, th@ghment is increased to up to 20
years. It was pointed out that the law did notradsl internal or labour trafficking. The
Protection of Witnesses Law 2001 provides assistatic withesses in criminal
proceedings. Victims of acts foreseen in the Law the Prevention of Human
Trafficking 2000 qualified for such assistance.

In going on to deal with response and preventibe report pointed out that the law,
which | have referred to, requires the Governmegrovide protection and support for
trafficking victims by allowing them to remain ihé country to press charges or by
facilitating their return home, and by providingettbr, medical and psychiatric care.
The law also provided for the appointment by then@a of Ministers of a guardian to
assist victims of exploitation. It was noted thla¢ Director of the Social Welfare
Department was appointed as a guardian, but tistiguo has been only formal and no
programme has been prepared yet. Then referensenade to rooms for trafficking
victims being available in Government subsidisediding and funds were being
collected for the construction of a permanent gheltlt was noted that although the
Government established the screening and refercaeps, it was yet to implement
them.

On 28th February 2008, the same Executive @ffaf the Border and Immigration
Agency wrote to the claimant's solicitor. Thatidetwas in regard to the refusal by
Burton J for permission to bring a claim for judicreview, and also to the report of the
POPPY Project in support of the claimant's appbcatwhich had then been
considered. Although the reports were noted tavstancern as to whether the Cypriot
authorities meet the minimum standards for theialtion of trafficking, it was further
noted that the report stated that Cyprus was madimgficant efforts to do so. It was
also noted that the report states that the Cyprithorities were demonstrating a strong
willingness to increase its efforts against hunrafficking. Reference was made to the
UNHCR's report, again which | have referred to.e Tétter concludes thus:

"For the above reasons, having considered the trépgmn the POPPY
project, the Border and Immigration Agency remasasisfied that your
client's Article 3 ECHR rights will not be breachagon her return to
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Cyprus and the ‘clearly unfounded' certificate ddt@th July 2007 should
be maintained. Further, the reasons set out iBtider and Immigration
Agency's previous letter to you dated 10th July7266l stand and your
client remains properly removable to Cyprus undée tDublin
Regulation."

In light of that, amended grounds upon which jugliceview was sought were filed
with the court. On 16th April 2008 Sir George Neamm sitting as a Deputy High
Court Judge, gave permission to pursue the claim.

For the sake of completeness, | should redwatidn 29th July 2008 the UK Border
Agency wrote again to the claimant's solicitorsisgythat in order for the case to be
fully considered it would be helpful if the claintamould give her consent to allow the
Secretary of State to disclose her allegation #iet had been a victim of human
traffickers and any other appropriate informatienthe Cypriot authorities. Those
solicitors asked for further confirmation of theespic nature of the disclosure and the
reasons for the request. The reply was that tfiernmation requested was that
regarding the claimant and her allegations, andrélason that the Secretary of State
requested her consent to disclose this informattas so that details surrounding the
claimant could be verified and also to ensure thahe was returned to Cyprus the
authorities there would make adequate arrangentergssure that she was not at risk
from traffickers. The solicitors replied that tleaimant did not consent to the
disclosure of such information. There is a hantemi note from her to her solicitors
dated 20th August 2008 and received, | am toldtheyn on the 22nd saying that she
did not give her consent to the Cypriot authoritiexause she was kidnapped in a
Social Services house and the Government did mpttonfind her or to stop the
trafficking or sexual abuse. She did not think @ygriot authorities could help her.

Those are the facts of the case. | was refeae@ number of statutory provisions and
also to a number of authorities. Paragraph 3 of Paf Schedule 3 to the 2004 Act
provides as follows:

"(1) This paragraph applies for the purpose ofdbtermination by any
person, tribunal or court whether a person whorhade an asylum claim
or human rights claim may be removed --

(a) from the United Kingdom, and

(b) to a State of which he is not a national aeeit.

(2) The state to which this part applies shalirbated, insofar as relevant
to the question mentioned in subparagraph (1),dace --

(a) where a person's life and liberty are not ateeed by
reason of his race, religion, nationality, membgrsii a
particular social group or political opinion, and

(b) from which a person will not be sent to anotB¢ate in
contravention of his Convention rights, and
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(c) from which a person will not be sent to anotlstate
otherwise than in accordance with the Refugee
Convention."

The reference to Convention rights in paragraph(B)J2s to the rights guaranteed by
the European Convention on Human Rights and idedtihs Convention rights by
section 1 of the Human Rights Act 1998.

Paragraph 5(4) of the Schedule provides thsl#iye basis for the clearly unfounded
certificate. It provides that the defendant "slalitify a human rights claim to which
this subparagraph applies unless satisfied thatckien is not clearly unfounded”.
Paragraph 5(5) further states that subparagraplal@ye "applies to a human rights
claim if, or in so far as, it asserts a matter ottan that specified in subparagraph

(3)(b)".

| was then referred to a decision of the Hafdeords inR (Yogathas) v Secretary of

State for the Home Department{2003] 1 AC 920. In that case both applicantsever
Tamil citizens of Sri Lanka. The applicant in thest appeal arrived in Germany in
March 1999 and applied for asylum but his claim wgscted. One of the issues in
that case was whether differences in legal proesdwere such as to put the first
applicant at risk of return to a country of origitherwise than in accordance with the
third country's international asylum obligatiorisord Hutton at paragraph 74 said this:

"I consider that in a case where there is a chgdléo a certificate under
section 72(2)(a) the court must subject the decisibthe Secretary of
State to a rigorous examination, but the examinatiist be on the basis
and against the background that, as | have eatk¢ed, the extent of the
consideration which the Secretary of State will n@iven to the issue
will have depended on the nature and details ofattgeiment and the
factual background presented to him by the appiican

| was then referred to a decision of the Coti\ppeal,R (ZL and VL) v Secretary

of State for the Home Department and the Lord Chanellor's Department [2003]
INLR 224. That concerned appellants who were CZeoma who sought asylum
immediately on arrival in the UK on 5th November020 Again, certification was
carried out in that case prior to the promulgatdrihe enabling legislation, but after
the giving of the Royal Assent. The question iatttase was whether that invalidated
the certificate. In the course of his judgmeng then Master of the Rolls, Lord
Phillips, referred to the "clearly unfounded" tesht paragraph 56 the Master of the
Rolls said this:

"The test is an objective one: it depends not erHtbme Secretary's view
but upon a criterion which a court can readily ppig once it has the
materials which the Home Secretary had. A claimeither clearly
unfounded or it is not."

Then at paragraph 60 the Master of the Rolls caesn
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"As we shall explain, an issue of credibility arasdhis case in relation
to ZL. The Secretary of State gave her the bewéfihe doubt and his
decision did not turn on credibility. Where an Bggnt's case does turn
on an issue of credibility, the fact that the intewer does not believe the
applicant will not, of itself, justify a finding #t the claim is clearly

unfounded. In many immigration cases, findingcedibility have been

reversed on appeal. Only where the interviewirfgef is satisfied that

nobody could believe the applicant's story wilbé appropriate to certify
the claim as clearly unfounded on the ground df [aacredibility alone.”

| was referred to another House of Lords authdR (Bagdanavicius) v Secretary of
State for the Home Department[2005] 2 AC 668. The claimants there were a
married couple from Lithuania. They arrived in tbaited Kingdom in December
2002 and they claimed that, because of the husbdwina origins, they had been
subject to persistent harassment and violencethuania by people who were alleged
members of the Lithuanian Mafia and that the padtiad done nothing to protect them.
One of the issues there was whether there wad aglkeaf ill-treatment from non-state
agents sufficient to avoid expulsion. Lord Browrparagraph 7 said this:

"It has long been established, however, that AgtRlimplies in addition
an obligation on the part of the contracting stadé¢ to expel someone
from its territory (whether by extradition, depdita or any other form of
removal and for whatever reasons) where substagriainds are shown
for believing that upon such expulsion he will faxeeal risk of being
subjected to treatment contrary to Article 3 in teeeiving country . . .

Where, however, the risk emanates from non-statiiebpthat is not so:
any harm inflicted by non-state agents will not stitnte Article 3
ill-treatment unless in addition the state hasethilo provide reasonable
protection. If someone is beaten up and seriomglyed by a criminal
gang, the member state will not be in breach ofcht3 unless it has
failed in its positive duty to provide reasonabletpction against such
criminal acts."

Miss Broadfoot then referred me to an additi@ndhority, Horvath v Secretary of
State for the Home Department2001] 1 AC 489, again an authority of the Houge o
Lords. There the applicant was a Roma citizenlo¥&kia and claimed asylum in the
United Kingdom on the ground, amongst others, ligateared persecution in Slovakia
by skinheads, against whom the Slovakian polidedaio provide adequate protection
for Roma. In the opinion of Lord Clyde at page 51 said this:

"There must be in place a system of domestic ptiote@and machinery
for the detection, prosecution and punishment tihgs contrary to the
purposes which the Convention requires to haveeptet. More
importantly there must be an ability and a readings operate that
machinery. But precisely where the line is draveydnd that generality
is necessarily a matter of the circumstances dif padicular case . . . .
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And in relation to the matter of unwillingness heirted out that
inefficiency and incompetence is not the same agllimgness, that there
may be various sound reasons why criminals may beotrought to

justice, and that the corruption, sympathy or weakn of some
individuals in the system of justice does not mehat the state is
unwilling to afford protection. It will requireagent evidence that the
state which is able to afford protection is unwidjito do so, especially in
the case of a democracy’. The formulation does aiaim to be

exhaustive or comprehensive, but it seems to megite helpful

guidance."

Lord Clyde was there referring to guidance givenStyart-Smith LJ in the Court of

Appeal. That case concerned the Convention antbétiorelating to the status of

refugees, but it is not in dispute that the samesickerations apply where European
Convention rights are in issue.

| turn now to the submissions made in this caBee short submission of Miss Bayati,
who appears for the claimant, is that even thotghaly well be that the claimant told
lies about her birth, whether she had had fingetpriaken in other countries, whether
she claimed asylum in other countries, and eveahdfview could be taken that she
deliberately set out to avoid saying that she hiaimed asylum in Belgium and
Cyprus, nevertheless it cannot be said that no gration Judge would accord her
credibility. It was submitted that the claimandhaot been interviewed by the state's
authorities, other than the screening interviewassessments which | have referred to.
It was also submitted that even though she didexaal until late in the day what she
now claims to have happened in Cyprus, namely s was taken from local
government care by people who took her into trkifig, that does not mean that no
Immigration Judge could believe her account, extiaary though that account is.

The second limb of the submission was thaethare also grounds for stating that an
Immigration Judge may possibly find that treatmbptnon-state agents in Cyprus,
when coupled with failure of state agents, would gige sufficient protection. Miss
Bayati referred to rule 339K of the Immigration Bsil which provide that if a claimant
has suffered serious harm in the past, that prevadpresumption that there may be a
real risk of future harm unless there is stronglence to the contrary. She submits that
any Immigration Judge would be required to havarego those matters.

Against that, Miss Broadfoot submits that tkea®rdinary nature of the claim now as
to what happened in Cyprus, taken alongside thensistencies in the information
provided by the claimant in this country which Mbealealt with in some detail, is such
as to make it impossible that an Immigration Judgeld accord her credibility. The
second limb of Miss Broadfoot's submission was thatclear impression was that she
was clearly trying to hide the fact that she hadneed asylum in Belgium and Cyprus.

Furthermore, Miss Broadfoot submitted that whet the reports of the United States
Department and the UNHCR may say, that does nat $hat there is a failure on the
part of the state to afford the protection whichrégjuired. She placed particular
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emphasis on that part of Lord Clyde's opinion ia tase oHorvath which | have
referred to.

In my judgment, the claimant may well face vdifficult obstacles to persuading an

Immigration Judge of her overall credibility for ethreasons submitted by Miss

Broadfoot. However, | cannot exclude the posgipbilnat an Immigration Judge may

come to the conclusion, having assessed the claimath her witnesses and the

defendant's witnesses in detail, that the reaserhighthe fact that she had made claims
in Belgium and Cyprus was that, despite her accotmthat happened in Cyprus being

true, she felt that such an account would not beverl here and accordingly did not

reveal it.

On the second limb, | have given anxious caraiibn as to whether the evidence
before the Secretary of State shows the sort ehthmeferred to by Lord Clyde. In the
end, | am persuaded by Miss Bayati that it is aotpuat least that the failure of the
Cypriot government to implement protective procedurand procedures for the
treatment of people claiming to have been involvettafficking history does fall short
of the sort of protection envisaged by Lord Clyde.

For those reasons, | am persuaded that thiéozee of the Secretary of State cannot
stand. It cannot be said that no Immigration Judye the information before the

Secretary of State, would find the claimant's aot@i what occurred in Cyprus to be
credible or that she is likely to have the necespantection if she were to return. For
all those reasons, | quash that decision.

Is there any further relief, Miss Bayati?
MISS BAYATI: My Lord, no, | think not.

MISS BROADFOOT: My Lord, just to be clear, ydiordship is only quashing the
certificate that certifies that her human righ@m is clearly unfounded, your Lordship
is not quashing the third country certificate bessathat is not challenged.

JUDGE JARMAN QC: No, I did not understand tivats challenged.
MISS BAYATI: No, it was not.

MISS BROADFOOT: My Lord, | am instructed torrmally ask for leave to appeal.
My client, on reflection, wishes to consider youdgment in more detail.

JUDGE JARMAN QC: Yes, thank you, Miss Broadfobam afraid | do not consider
that there are realistic grounds for appeal andwiihave to renew that application to
the Court of Appeal if you are so instructed.

MISS BAYATI: My Lord, | have one applicationhich is the matter of costs.
JUDGE JARMAN QC: Does your client have thedderof public funding?

MISS BAYATI: She does indeed.
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MISS BROADFOOT: My Lord, obviously I cannot mgse the issue of costs in
principle, but | have a couple of submissions tdenabout it. The application for
judicial review was lodged at a point when thereswwa merit in it at all, as Burton J
stated. The reason why the landscape may haveyetias as a result of the POPPY
Project which was launched much later and wellr d@fteee of the decisions in this case.

JUDGE JARMAN QC: But also because the repcatae out. Certainly the United
States report would have come out after the origlaeision.

MISS BROADFOOT: That is right, but there ar& Weports every year. As |
understand it, the UNHCR report was earlier.

JUDGE JARMAN QC: The second consecutive year.

MISS BROADFOOT: Yes. So in my submission ¢keemant should only be entitled

to their costs from a much later date, which we @ay would be from the date of the
amended grounds for judicial review. They appégrage 80 of that bundle. There is
no date on it but, as | understand it, they weeegitounds submitted shortly before the
hearing at which permission was granted. That dbelthe first point about that.

JUDGE JARMAN QC: | think that was in responsas it not?

MISS BROADFOOT: To the letter of 28th Februaf08. But that, of course, was in
response to the POPPY Project report which waselddgjter permission had been
refused. The claimant had to apply for it to bepened at a later date.

JUDGE JARMAN QC: You would be sending it b&km 1st March of this year.

MISS BROADFOOT: Yes, my Lord. From 1st Magd0D8. The second point is that
the Secretary of State currently has a costs andber benefit, | think in the sum of
£400. That is at page 51.

JUDGE JARMAN QC: This is because of the judgtcé Burton J.

MISS BROADFOOT: That is right. All | ask ihdt respect -- and this is more of a
technical point rather than a matter of princiddet | think the position is that your
Lordship has to make an order that whatever thesand of costs that the Secretary of
State is assessed to have to pay, there is afset of

JUDGE JARMAN QC: Yes.
MISS BROADFOOT: So | want to make sure thahcduded.
JUDGE JARMAN QC: Right.

MISS BAYATI: My Lord, the only point | would ake is that, whilst the POPPY
Project report was not submitted until October 2002 issues were raised by the
claimant's solicitors in response to the origirattification of the asylum claim, in the
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sense that the issue of trafficking was raised udnout, including Cyprus and
Belgium. That was raised on 5th April.

JUDGE JARMAN QC: Yes, but it was raised inrespondence and the decision of
Burton J, who is an experienced judge, was thaata®6th September the claim as
formulated was totally without merit.

MISS BAYATI: My alternative submission is thate should be taking it from the
position of the time of renewal, and the applicatisas made for the matter to be
reopened when the POPPY Project had been subrtotted Secretary of State.

JUDGE JARMAN QC: So you are accepting them tha

MISS BAYATI: The first submission would havedn the matters were raised, but my
second submission would be that the POPPY Progedrt was submitted in October.
The application for the matter to be reopened wassidered by King J on 20th
February 2008, although the new application waadh made in December 2007. The
issue, in my submission, arose at that time, rotithe of the amended grounds which
post-dated the decision of February 2008.

As regards the costs order, the only commerduld make, my Lord, is that | am not
sure what happened at the hearing of the permisgiphication. Quite often the matter
of costs, if an application is renewed for oraldmeg is then considered at the stage of
the oral hearing.

JUDGE JARMAN QC: There is no order about it.

MISS BAYATI: There does not seem to be anygha all about it. | have no idea
myself. This is just simply on the basis of whahegrally happens. If there is no order,
there is no order.

JUDGE JARMAN QC: Thank you. Miss Broadfootwlll hear you just on the
December 2007 point. | am with you on the set-difis just a question of when.

MISS BROADFOOT: In relation to the Decembeinpoit is quite clear that had a
judge had to hear and debate about that in DecernifgeSecretary of State would say
"You have just served this report. We have not hathance to consider it and so we
cannot take it into account”. It was not reallyilihere was a decision that --

JUDGE JARMAN QC: In February.
MISS BROADFOOT: In February that there werg grounds to challenge.
JUDGE JARMAN QC: We are narrowing the time.

MISS BROADFOOT: It is a question about whatsvamne between those dates. It
may be very little.

JUDGE JARMAN QC: Well, can you argue agair&thZebruary then, Miss Bayati?
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MISS BAYATI: My Lord, all I know on paper ba® me is that the renewal
application was made in November 2007 and that dévidrere had been no decision
from the Secretary of State at the time of theihgan December, in my submission a
judge would have been entitled to take that intaant.

JUDGE JARMAN QC: It was obviously reasonabias it not, to await the further
consideration on the report? Resources are linatedl these things take longer than
ideal.

MISS BAYATI: | appreciate there may well haween very little done in the interim.

JUDGE JARMAN QC: As a matter of principle,hirtk 28th February is the correct
date. | will order that the defendant pay therokat's costs from 28th February 2008.
That will have to be the subject of assessment.erdtwill be a public funding
assessment, and | will say that there should ket-afSin respect of the costs payable
by the defendant of the sum of £400 ordered on 3étitember 2007. Thank you. Is
there anything else?

MISS BROADFOOT: My Lord, I think your Lordshipeeds to have permission to
appeal refused in the order.

JUDGE JARMAN QC: Yes. Thank you. | am venatgful to both of you for your
assistance.

MISS BROADFOOT: | am reminded to order a copyhe transcript. | suspect that
will come in the usual way.

JUDGE JARMAN QC: Yes.
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