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Ouseley J :

1. These two applications for judicial review raiseéé tommon question as to whether
the SSHD’s Family ILR Exercise, to “clear the décks he put it, discriminated
unlawfully against those who arrived in this coyris unaccompanied minors. Mr
Ibrahimi raised an additional fresh claim point.

2. Mifail Rudi was born on 24 January 1983 in KosoobAlbanian ethnicity. In 1999,
he and his family were forced to flee to MaceddmyaSerb ethnic cleansing. They
became separated and he does not know what haséexfchis parents, despite his
efforts to find out. He arrived in the UK with ausin in August 1999 and claimed
asylum on 10 August 1999, aged 16. He was not ealBtR until his 18 birthday.
His application for asylum was refused on 19 J@@@and his appeal was dismissed
on 9 April 2001, because of the extent to whiclcuinstances had changed in
Kosovo since his departure. His separate humansrigaim made in June 2001, was
dismissed in July 2001, and his appeal was disihissduly 2002.

3. Mr Rudi was cared for by local social services luhé was 18. He has obtained
fulltime work as a bricklayer, accommodation ankf-sefficiency. In February 2005,
he asked to be considered under the Family ILR dis@r but before an answer was
given, he was detained with a view to removal orAp&lI 2005. The application was
refused on 1 May 2005, and that is the decisioreuntallenge. Removal directions
were again set, but are deferred pending the résolof these proceedings. He was
released in May 2005 but tagged and so was unabiestime employment. The tag
has now been removed but he has been unable towlord, as the Defendant
reinstate his permission to do so.

4. Mr Ibrahimi is also a Kosovan of Albanian ethnigiborn on 5 March 1985. He fled
to Macedonia with cousins after a Serb attack @nviliage, after which he did not
see his parents or sibling again, despite his emea to trace them. He arrived in
the UK with a cousin on 12 July 2000, aged 15 datoned asylum that day. There
was no grant of ELR until his 18irthday. He was brought up in the care of local
social services. Asylum was refused on 14 Octobé@32following four requests in
the preceding 6 months from his solicitors for asveer. His appeal on both asylum
and human rights grounds was dismissed by an Achtmli on 12 February 2004 on
the basis that he would no longer be at risk ind<os and that he had not established
a private life in the UK. There was no further aglpéie made a claim under the
Family ILR Exercise in March 2006, which was refdiséle now lives with his
Slovakian girlfriend. He has had various cash inchbs intermittently.



5. He challenges the refusal of leave dated 20 Ma@€I6 2inder the Family ILR policy.
The SSHD also considered whether the represensatiothe judicial review claim
form lodged to challenge that decision amounted feesh claim, because it raised
points which had not been canvassed in the apicdbr leave to remain. These
relate to delay in decision—making and impact at thn Article 8 rights. He refused
to treat it as a fresh claim and that refusal da2duly 2006 is now challenged by
amendment to the claim.

6. Mr Rudi has no right to remain after the dismissfahis appeal in July 2002 and does
not contend that removal would breach the ImmigratRules or any international
obligations, save to the extent that his claim urnlde Exercise engages ECHR rights,
which it could not have done until its extensionAingust 2004. He has made no
fresh claim under Article 8 alone and despite smuggestions at times to the
contrary in Mr Henderson’s submissions, his onbjiral relates to the Exercise. Mr
Ibrahimi was in that same position after the disai®f his appeal in February 2004,
save that he now alleges that rights under Arcleould be violated by his removal
other than because of the extension in August 2D6¥ke that point because some
of Mr Henderson’s advocacy, and he led the arguriegrthe Claimants on this issue,
elaborating on the hardships awaiting them in Kossuggested that a wider breach
of international obligations would be involved hretr return than was justifiable.

The Family ILR Exercise

7. On 24 October 2003, the SSHD announced what hasriee&nown variously as the
Family ILR Exercise or concession or the one-ofback log clearing exercise, less
aptly as the family amnesty. As originally formadt a family would be granted ILR
outside the Immigration Rules if the applicationr fssylum was made before 2
October 2000 and the applicant for asylum at thte d&the application for asylum
“has” at least one dependdwurrently” aged under 18 whthas been living”in the
UK since 2 October 2000. A family did not ceaseébéoeligible even if the asylum
application had been refused and all avenues dagmd been exhausted provided
that they were still present, nor did the grantimited leave remove eligibility. In
order for the family to qualify, the dependant,cg&in2 October 2000 and on 24
October 2003, had to be a child of the applicanbfothe applicant’s spouse, aged
under 18 and financially or emotionally dependamttioe applicant, and part of the
family unit. Once the applicant for asylum met tngeria, leave would be granted in
line with that grant to all dependants who metlibasic criteria; a dependant for these
purposes was the spouse, or child of the appliocaspouse, who was dependant on



and formed part of the family unit on 24 Octobe®20There were exclusions in
respect of a number of factors including criminahwctions.

8. Both Claimants, whatever their parental positioould have been excluded from the
Exercise as originally formulated because theyadrt8 between 2 October 2000 and
24 October 2003. This was common ground.

9. In August 2004, the Exercise was extended. It wowdd/ apply to someone who
“had” a dependant under 18 in the UK either on 2 Oct@B@&0 or on 24 October
2003. Qualifying dependency could be shown by déeeay, living as part of the
family unit, on either of those two dates. Leaveulddbe granted to dependants of a
qualifying applicant who formed part of the familynit on 24 October 2003.
Accordingly, the cases were argued by all partieshe basis that the two Claimants
would have been eligible now for a grant of ledvihey had arrived in the UK with
their parents or one of them and had been pahteofamily unit on 24 October 2003.
Those who turned eighteen between 2 October 2000Cxtober 2003 were no
longer necessarily excluded either from qualifythg family or from being granted
leave in line with the applicant.

10.A closing date of 31 December 2004 for applicationsler the Exercise, imposed
with the August 2004 extension, has been abandanédhere is now no cut off date
for applications under it. The Exercise has comthto develop. The SSHD issued
revised criteria on 21 June 2006 which have thecefdf removing the exclusion of
those who have only minor i.e. “non-recordable” vaotions. Those previously
refused can re-apply. The SSHD will also considses which fall outside the scope
of the Exerciséin truly exceptional circumstances”(2005), or“only in the most
exceptional compassionate circumstanc€2006).

11.In brief, Mr Henderson submitted that the operatwrterms of the Exercise were
unlawful because they offended the common law piacof equality, treating like
cases alike, because no rational distinction cbaldrawn between the accompanied
and unaccompanied child when deciding to whom émigindefinite leave to remain.
The effect was to breach Articles 8 and 14 ECHRkenatogether, through
discrimination affecting private and personal lives between children because of
their status, for which no rational or proportiangtstification had been provided.
This made it necessary to examine the rationalebac#iground to the Exercise. In
circumstances to which | shall come, his submissibacame considerably more
complex.



12.The original Exercise was introduced by the Homer&ary as'Clearing the Decks
for Tough New Asylum Measures,’in the Press Notice of 24 October 2000 which

with a broadcast interview contain the announceragdtrationale for the Exercise. It
said:

“Prior to the introduction of tough new rules toildion the tremendous progress
already made in halving the number of asylum see&ptering Britain this year,
longstanding and highly expensive family asylunmtdawill be eligible for leave
to remain, Home Secretary David Blunkett annourioddy.

Up to fifteen thousand families who sought asylanthe UK more than three
years ago, the majority of whom are being suppotigdhe taxpayer, will be
considered for permission to live and work here.

The move comes ahead of the final stages of ther@ment's reforms of the
asylum system which will ensure it is not opendiayk and abuse in the future.”

13.The Notice then quoted Mr Blunkett who, having spokof “enormous
improvements to the asylum systeamt“the difficult decisions”which he hadnot
been afraid to take”continued:

“However, the legacy of the historic inadequaciéshe system is still with  us.
This does not manifest itself only in statisticsibuhe lives of real families in our
communities. As the Chief Inspector of Schoold sarlier this week, children
from asylum-seeking families are especially motidaand doing well in schools.
MPs from all sides appeal to me for such familebé allowed to stay in the UK
every week.

“Granting this group indefinite leave to remain aedabling them to work is the
most cost-effective way of dealing with the sibratand will save taxpayer’s
money on support and legal aid. These are diffidatisions but | do not believe
it is the best use of taxpayer's money to takeethegpensive longstanding
individual appeals through the courts. | want ttsere our relentless focus is on

steadily increasing the proportion of failed asylwe®ekers removed from now
on.”

14.Various statistics were cited in the Notice whick af relevance to the arguments.
12000 families who applied for asylum before 2 ®eto2000 were still being
supported by the HO, the vast majority of whom wtreught likely to qualify.
Savings of £15mwWould’ be made for every 1000 families moved off suppphis

legal aid savings. Up to 3000 self-supporting fasiimight also qualify. ILR meant
that they could live and work without restrictions.



15.1n his radio interview on “The World at One” on @¢tober 2003, Mr Blunkett spoke

of “up to 15000 families” benefiting, and because the number of children was
unknown, the precise number of those who mightrbaatgd ILR could not be known
but was probably around 30000 in tot&/e...want to draw a line under those cases
which either haven’t been dealt with through thstesn or where it is impossible to
remove. And there is no point trying to drag cheldrout of school and people out of
communities that they have built a life in.”2 October 2000 had been taken as the
cut-off date for asylum applicants to benefit, hessaof the possible second right of
appeal on human rights grounds, elongating thegssibeyond belief”. Some of
those who would benefit would be illegal immigraatsd not genuine refugees but
removing those who had been here for years requiigatoportionate effort. The
beneficiaries would be able to work, although satteady were able to do so. He
emphasised that they were dealing with people vdtbrhultiple rights of appeal, had
been here for many years, were families and whddcoualy be removed with
difficulty.

16. Mr Blunkett said in another radio interview on 2¢t@ber 2003, in the context of the

signals which the Exercise might send to thoseahrthat the Exercis&avas about
saying these people are already embedded in ountopand it would not only be
disproportionate but wrong to uproot these childrdrom school and the
community....we need to draw a line under that.”

17.The contemporaneous evidence for the thinking letiie August 2004 extension to

the Exercise was contained in a letter from Mr Breywa HO Minister, to all MPs.
The aim of the Exercise wdto help eligible families become integrated intoet
communities where they have settled, by enabliag to sustain themselves through
permanent paid employmentThe eligibility criteria had been updat&d remove a
number of anomalies, identified during the exerdiself and in the course of
ongoing consultationtith MPs and NGOs. That is as far as it went.

18.Mr Ponsford, a senior policy officer in the Asylland Appeals Policy Directorate of

the Immigration and Nationality Directorate, gavertifier evidence about the
rationale for the Exercise in his witness statenfienthese proceedings. Its primary
purpose had been to relieve the administrativefimadicial burden on the HO caused
by the rapid growth in asylum applications and akheg in the removal of those

whose claims had failed. The exercise was direatedmilies with children for the

following reasons.



19.(1) Public money could be saved directly by enapline families concerned, who
were largely supported at public expense thorooghllauthorities or NASS, to find
work and support themselves; savifigsuld” amount to £15m per 1000 families.

20.(2) Removal of families placed a particularly heabyrden on the HO,
administratively and financially, and was generatiynsiderably more difficult to
achieve than in the case of an individual. Indialdéamily members, who had
previously been considered as dependant on ansttlaeim, would often later make
a separate claim, sometimes on the brink of remdvamovals would be aborted.
The new one-stop appeal system would put an eridatofor the future but serial
claims and appeals had been a substantial hurdte teemoval of family groups with
pre-October 2000 asylum claims.

21.(3) Pre-removal detention of families created peaid. If detained close to removal,
there might be insufficient time for them to taldwiae; if sufficient time were given,
that could lead to unduly long periods of detentifmm children. There were
difficulties in finding detention facilities for failies.

22.(4) Compassionate reasons applied to families lsecaome would have started to
develop ties to communities and children were \ikiel have settled at school. Mr
Ponsford was at pains to explain that the Exemvis® not intended to cover all those
in the backlog who might have a compassionate clalmaccompanied children,
when adults, could make a claim on compassionatengis.

23.Mr Ponsford said that in the light of this and etblaims the SSHD had considered
carefully whether the terms of the Exercise shduddwidened to include asylum
seekers who arrived as unaccompanied minors. Hegktthdhat no change was now
or had originally been warranted, for the followirggasons.

24.(1) There were a significant number of asylum chiimom unaccompanied minors,
2990 in 2004, 9% of the total. Comprehensive messwere in place to protect such
minors on arrival who had different needs from agpanied minors.

25.(2) They were not removed on the failure of anynalantil they reached 18, in the
absence of suitable reception place in their cguoftreturn. They were then returned
as individual adults, normally.



26.(3) An unaccompanied minor had to look to the statesupport, and so the grant of
leave to him could not relieve the state of thednieprovide for him. The grant of
leave to a parent with a child, in contrast, caenéble the parent to work and relieve
the state of the burden of caring for that child.

27.No additional explanation for the purpose of thegdst 2004 extension was given
nor of how the changes which it introduced reldtethe rationale for sustaining the
distinction between accompanied and unaccompaihidaten.

28. Another official made a further brief statementctmfirm that the relevant parts of
Mr Waite’s skeleton argument for the SSHD represgrthe SSHD’s position, and
were not simply the product of Mr Waite’s advocatliey responded to criticisms in
the Claimant’s skeleton argument of the rationaeut above. He elaborated the
problem of family removals where a family membed ltdaimed before 2 October
2000. All members of a family could make an asyklaim at any time and hold up
the removals of family members; the certificatidnfuather asylum claims by those
already considered as dependants was not introduoéitl 2000. Most of the
members of those families eligible for the Exercigere in a position also to make
further individual human rights claims, coveririggtsame ground perhaps as in the
asylum appeal or in a dependant’s case. Delayaseckethe difficulty of removal.

29. Accompanied children were removed with their pasdnit unaccompanied children
were not removed until they were adults, in theeabs of reception facilities for
them on return. The position of adult children wiscussed: there was no legal
obligation not to remove an adult child unlessgasents were being removed at the
same time. But, if that did not happen, and théiedd together, there was always a
risk of Article 8 claims in respect of the splitttee family, and that a dependant, now
an adult, would make an Article 8 claim shortlydrefdeparture.

30.1n 2005, the SSHD published a comprehensive FaReynovals Policy for the first
time, broadly reflecting practices existing in 2008en the Exercise was introduced.
There is now a March 2006 version. As Mr Hendergomted out it states that it
deals with the removal of families with childreredgunder 18. However, much of its
language is apt to cover the position of all adwt® are part of the same family unit
living at the same address. This is the practicéchvithe HO says it follows in
relation to such families. Mr Henderson said timet HO frequently tried to remove
adult members of a family, leaving others behindtlee basis that the adult enjoyed
no family life with that unit.



31.1t is not necessary to set out the policy. It bearswhat was said by the SSHD that
there could be situations in which an adult fanmilgmber, but not all other family
members, might be removed ; there was, howeverea @mphasis on special
internal procedures if it were proposed to splitexisting family unit which had
arrived and remained together. | accept that thehebe some circumstances in
which the HO will seek to remove young adults whe o longer living with their
parents and with whom the degree of family lifel wé debateable.

32.To the Claimants’ suggestion that not all princifanhily applicants benefiting from
the Exercise had needed ILR in order to work lalyfahd provide for their families
instead of the state doing so, the SSHD responidgdthe concession for asylum
seekers whose claim was outstanding for more thawths enabling them to work
had been removed in July 2002, save for excepticimaumstances. From April
2000, it had only been available to those whosgalnilecisions had been delayed
more than 6 months, and no longer applied to thdgese claims had been dismissed
but who were appealing. Those awaiting removalac¢ook work. It was accepted that
there always had been some eligible families wheeweatitled to work and did so.

33.1 was provided with information about the numbefrshmse who had benefited from
the Exercise so far. By September 2005, 16870 fesnilad been granted ILR under
the Exercise, and as of June 2006 that figure ts@h to 24030, with another 7860
granted on another Family ILR application. Some@B@ere refused or ineligible.
475 applications were being considered. In theetlyears 1998-2000, an average of
roughly 3000 asylum claims were made each yeanhgeompanied minors.

34.The SSHD’s decision of 1 May 2005 on Mr Rudi’'s apgion under the Exercise
simply said that he fell outside its scope but thes elaborated in response to the
claim in a letter of 15 June 2005. It emphasised its purpose waklearing the
decks”. But in a sentence characterised as showing tleaS8HD’s reasoning was
flawed, it added that unaccompanied children ha&dr thwn separate policy and so
could not seek to benefit from the Exercise. Themothing more in the refusal letter
sent to Mr Ibrahimi.

35.1 raised at the outset of the hearing why the fadubie Claimants’ argument was on
the unlawfulness of the different treatment affardéo accompanied and
unaccompanied children, in view of the fact tha&irtttlaim under the Exercise could
only be made at all as a result of the August 28Q#nsion, by which time the
Claimants were adults. | suggested that the oiffgrdnce which required to be



examined was that arising as between adults, alseia result of their parental
position on arrival, and an assumed continuing mexstbp of a family unit at 24
October 2003. This was capable of affecting thelevlay in which Article 14 was
arguably engaged.

36.Mr Henderson countered this by saying that thetpposwhich the Claimants were in
was the result of their position on arrival as m#nainaccompanied; the justification
put forward by the SSHD for their treatment under August 2004 extension related
to the policy considerations which underlay the rfise in its original form. The
justification did not derive from any separate owleitly identified different
rationale for the August 2004 extension. There wasexplanation of the type of
anomaly which the change was intended to eliminatech might have borne upon
the making of the distinction complained of, aswssn adults who had or had not
arrived as minors with parents. Had the Claimaniged as minors accompanied by
a parent in a qualifying family, they would haveewed ILR in August 2004 as

adults in line with the parent if they had remairpadt of the family unit as at 24
October 2003

37.Mr Waite accepted that the focus of his argumends wn the rationale for the
original policy and that he was not in a positiorput forward any relevant separate
rationale for the August 2004 extension in a wayclibrought in different factors.
Essentially the rationale remained the same. Thenale included the difficulty of
removal and his submissions referred to the dilfiesi of removing adults who were
part of a family.

The submissions

38.1t appeared to me that the principal bases uporciwMr Henderson put his case
were in essence the same, whether analysed asrtiraan law principle of equality,
treating like cases alike, regardless of whethat tas truly a separate principle of
review from rationality, or as an argument thatiddes 8 and 14 ECHR were
offended by the alleged discrimination against tlve adults Claimants here. No
distinction could be justifiably or rationally drawfor the purposes of the Family
Exercise between those who arrived as children wigr parents and those who
arrived unaccompanied and remained without theierga. The different treatment
was irrational, or discriminatory in a way whictebched the ECHR.



39.Following a request from me for further submissiabsut the proper application of
the Exercise to dependant adults, it became appénah judgment could not be
delivered before the Court of Appeal had heard rment in AL (Serbia) v SSHD
[2006] EWCA Civ 1619 at the start of November 2@0&l little point in doing so
before the delivery of its judgment on 28 Novem®@d6. That decision was to deal
with the ECHR discrimination issue on appeal frdra AIT. AL was a Kosovan in
the same position as these Claimants: he had drasen unaccompanied minor, but
he had been granted ELR until his eighteenth bayhahich fell between 2 October
2000 and 24 October 2003; his asylum claim haedadnd was not pursued. The
Court of Appeal concluded that although he mightabenember of a comparator
group essentially consisting of unaccompanied nsinbbee was better seen as a
member of a different comparator group with "otsatus” within Article 14 because
the different treatment was occasioned by membershiotherwise of a family.
Either way however the discrimination was justifieg the evidence presented on
behalf of the SSHD as to the rationale for the BaiEkercise. This | have set out
above, although it appears that not all the mdtexiantually before me was before
the Court of Appeal, including the further subnoss from the SSHD explaining
how the Exercise worked in practice.

40.1 invited further submissions on the impact of tatision on this case. Suffice it to
say at present that neither Claimants advocatetisatndecision as determinative of
their cases under the Family Exercise. Their furtbgbmissions related to the
extension of the Exercise in August 2004 when these both adults and upon which
the Claimants would rely, were they otherwise witit$ terms.

41.These further submissions involved considerationthafse previously made in
response to my request and it is convenient to trnthose earlier written
submissions here. Perhaps ill-advisedly, | hadgBbsubmissions on whether a
distinction was drawn within the terms of the Exsgcbetween the dependency
which enabled a family to qualify and the depengewtich enabled a person to
receive leave in line with the applicant in a qgiyatig family. There are two
definitions of “dependant; one for the purpose of deciding whether a family
qgualified and a second for the purpose of deciditgch members of the family
should receive ILR in line with the applicant. Thane set out in two places and are
different. The latter alone does not include thdependants who were part of the
family unit in October 2000 but had ceased to bbys@ctober 2003. It would not be
sufficient simply now to come of age between the tlates in order to benefit
individually from a qualifying family applicant bag granted ILR; a relationship was
still required with the family. This could mean treven though a child had arrived
with his parents and the parent-applicant for asyswccessfully relied on him as the
qualifying dependant for the application under Ewercise, if that child, now an
adult, ceased to form part of the family unit onQetober 2003, he personally would
not be able to rely on the Exercise.



42.The reason why this might matter in relation toaault who sought to rely on the
August 2004 extension was that the comparatohidiscrimination issue would not
be an accompanied minor, nor an accompanied mihorwas now an adult, but an
accompanied minor, now an adult, who had been albreeof the family unit as at 24
October 2003. The measure of any discriminatioriccowolve consideration of the
degree of dependency which an unaccompanied mioar an adult might have,
whether on social services or another agency dlaatdate. If he could show no
dependency at all at that date, he might not be #&blshow that he was treated
differently from another adult also no longer pafre. family unit. The discrimination
issue would disappear or would have to be conditieraformulated.

43.Mr Waite said that the Exercise simply required tih@ applicant have a dependant
under eighteen on either of 2 October 2000 or 2l 2003, who remained part of
the family unit on the latter date. The SSHD haditaa broad view of those who
might be part of the family unitthe fact that an individual might have left the figm
home did not exclude that dependant, provided tthefamily remained living in the
UK.” However the SSHD coulttonfidently assert’that the vast majority of those
families granted leave were living in the same letiotd in the conventional sense. |
add that it is not difficult to envisage young aduhway from home who are still
dependants or part of the family unit, for examgledents, or those in early and
uncertain employment.

44.Mr Henderson submitted that it would be a perveessding of the Exercise or
application of the policy to hold that the depertdaio enabled the applicant to
qualify might himself not qualify for a grant ofdee in line. He then went further,
seizing on what Mr Waite had written, to assert tha SSHD’s position in substance
was that it was only necessary for an individuab&under eighteen and with his
parent on 2 October 2000 in order to qualify theifp and to benefit from the
Exercise personally. There was in reality no resugnt that the former minor
remain part of the family unit or household or bdependant at all, at the later date
of 24 October 2003; he could have left home coteplesave that he had to remain
in the UK. | have italicised above the passagenfidr Waite’s submissions which
engendered Mr Henderson’s submission.

45.Mr Henderson then developed at some length a wrigabmission, scarcely
foreshadowed in his oral submissions, to the etteat the SSHD’s new position, as
he saw it to be, meant that there was no longerraingnal connection between the
justification for the original Exercise and the Aigg) 2004 extension from which the
Claimants hoped to benefit. There was no rationatification for distinguishing



between young adults depending on whether they Ibeeh accompanied or
unaccompanied minors upon entry, as they wereatpiired to be part of a family as
at 24 October 2003. Mr Adler adopted those subwmssi The focus of the

discrimination argument could no longer be, asSB#D had suggested that it was,
upon the unaccompanied on arrival versus the acaoim@g on arrival who as adults
remained part of the family unit on 24 October 2008e SSHD had removed that
latter requirement in his submissions to the Court.

46.The further submissions from Mr Henderson Ah (Serbia)were lengthy and

elaborate. He recognised that he could not nowuguhss Article 14 claim but said
that the Court of Appeal had not been able to ammdiis common law challenge to
the 2004 extension, an extension which the Coumgeal in any event had not
considered separately from the original Exercispoiht out at this stage that the
essence of Mr Henderson’s rationality challengeotgefme had been that the
distinction between accompanied and unaccompaniadrainfringed the common
law principle of equality. However, this was bufuather guise for the discrimination
challenge and as that now must fail, so too must duimmon law rationality
challenge to the extent that it reflected the sangeiments. As | have said, the case
was argued before me essentially on the basidhbahdugust 2004 extension had no
separate or distinctive rationale, and the chadetogit was made on the basis that it
reflected and continued the distinction betweenoeanied and unaccompanied
minors which Mr Henderson said was unlawful. Thasvihe determinative issue
which has now been decided clearly against thex@ais here.

47.What his later written arguments did was to brioghte fore a contention which had
not really emerged in oral argument. Mr Hendersmcking up traces of his earlier
argument, and seizing on what Mr Waite had subthittewriting about the way in
which the extension was applied in practice inamrcircumstances, developed a
very different argument about the rationality oé txtension as separate from that
which animated the original Exercise.

48.Mr Henderson had argued orally, in response to ogstijon about the impact of the
extension, that the justification for the originBkercise, could not apply to the
extension and there was no further justificatiopliextly offered for the distinction
which the extension now drew between adults bapea their original status upon
arrival. The mention of anomalies told nothing dfiat they were. He said that he
therefore had to succeed on the rationality chgéieto the application of that policy.
“Constructing elaborate and exhaustive comparatgrsinnecessary for the common
law rationality challengé he now submitted. The one stop provisions, the
employment arguments, the difficulty of detentiohnchildren or families did not



apply to the distinction between adults based upleir childhood circumstances
which the extension introduced. Those previousnalies had ceased to be relevant.

49.He then suggested that the SSHD’s contention timetrmally only removed families
together was flawed. The purpose of the SSHD’srehsiens had been to reinforce
his justification for confining the Exercise to fdims, in part because of the
difficulties in removing families as a whole. ThermRovals policy published in 2005,
and reflecting practice in 2003, applied to fansiligith children under eighteen. It
did not apply on its terms to those who were agh@imbers of that family, principally
young adults, who lacked dependants. The SSHD®&ra®s that in fact he applied
the removals policy to families with adults who wetependants or living with the
family was a response to a challenge and coulderibly be relied on in fact. If
there had been such a policy or practice it woaldehbeen produced. Even less could
he assert that that was his policy or practiceiea\of what Mr Waite had said about
the fact that a former child could stay in line twihe applicant under the family
Exercise even though he had now left the family.uni

50.Mr Henderson then submitted that | was not comgebg the Court of Appeal
decision to reject the rationality claims. It haot mlecided them. The August 2004
extension had been treated as just a letter staw aveeks after the initial Exercise.
The rationale for the extension had not been adddiedy the Court. The witness
statement which supported Mr Waite’s skeleton arguininad not been supplied to
the Court, and was wrong anyway. The Court hadaeh told of what Mr Waite had
said in written submissions about how the SSHDmdilremove those who were no
longer living with the family unit; nor had it be¢old that the SSHD only removed a
family when it could remove the adult members thget nor had it had any
justification for treating adults differently depling on the location of their parents,
in or outside the UK. The Court of Appeal had ajppited the case as if it depended
on discrimination between children of different ta&a its consideration of the
removal of families was based on the removal ofifamwith children and not those
with adults, dependant or not. Mr Adler adoptedsth submissions and what he
added seems to me to be no more than an invitébidneat the Court of Appeal
decision as flawed because of what appeared toAdter to be its simplistic
reasoning; he did not address its binding force.

51.Mr Waite regarded Mr Henderson’s submissions aplgimot open to him, for Mr
Henderson had previously accepted in correspondiatehe decision iL would
bind his client in this case. Although disputedNdy Henderson, there is force in the
contention that the Claimants changed their pasitioresponse to a combination of
my question about how their contentions about digoation against children related
to the fact that the extension upon which they toackly applied only to adults, and



in response to what Mr Waite said in written sulsioiss; their responses to the Court
of Appeal’s decision irAL elaborated on that same process. But that carintsetf

be determinative of whether they are right or MatWaite had sufficient opportunity
to put in further material demonstrating what saf@justification in detail there was
for the August extension if that were thought talleninating.

Conclusions on the Family Exercise

52.The Claimants’ contentions are now in my judgmaerienable. They pay insufficient
attention to the ratio of the Court of Appeal’'s demn in AL and to its necessary
implications. The Court considered an individual thee same position as these
Claimants. It had the original and extended Exerdgfore it. The issue as to
discrimination was only a live issue in that cass,in this one, because of that
extension. It concluded that there was no unlaveigcrimination against those
former minors, now adults, to whom the extensiorudhave applied but for their
missing parents. That conclusion cannot be chadérmefore me nor was it. Neither
Mr Henderson nor Mr Adler in all the plenitude bkir submissions contended that
there was an Article 14 issue which the Court hatdconsidered and which remained
open to them, arising out of their contention thare was no rationale for the
distinction between adults depending on the whernatslof their parents which it was
said that the extension of August 2004 embodiednyf discrimination for Article 14
purposes is justified on the evidence which therColuAppeal had before it, it is to
my mind impossible to contend that that self sarnstindtion is irrational. The
common law ground stands or falls with the Artitk justification, just as it did on
the primary arguments addressed to me relatinghéoposition of children. The
Claimants’ submissions simply ignored the true impd the decision of the Court of
Appeal.

53.In any event, even if, which | can accept, thers aaargument which Mr Henderson
would have put before the Court of Appeal but whicl advocate for AL did not,
that does not alter the binding nature of the dewcien the issue which it decided, nor
the import of that decision for the kindred comnh@n rationality issues.

54.1 note in passing that it is a fallacy for the @lants to suppose that the absence of an
explicitly developed separate rationale for theeegton shows that it lacked a
rationale. Their notion that the absence of detaigxplain the anomalies which lay
behind the extensions showed it to lack rationalecorrect. But even if that had
been right, the conclusion which they then drewgigstionable at least. Their
consistent submission was that the extension lack&shale and so was irrational. If
that were so, their case must fail. The very polippn which they rely to assert an



unreasonable distinction would be unlawful. Altgrihe policy in the way contended
for by the claimants would not provide it with atioaale. Moreover, their

assumption that it is for the Court to correct aagh unlawfulness by altering the
policy to favour just this group of Claimants, athé@n holding to be unlawful those
decisions which failed to respect that policy atomaulated by the Court, is

problematic. Any such alterations are capableiwahg rise to their own anomalies
and irrational distinctions in practice, of whiclt@urt may know nothing.

55.The Claimants’ case that there was a separate gbiof had not been considered
was also based on a misunderstanding of the SSHD&tion and indeed a
misrepresentation of it. The SSHD’s position weat tihere was no need to provide
separately a rationale for the position of adultsitaemerged under the extension
because it was simply an adjustment to the exigtoligy which was designed to deal
with families which now included young adults amd¢i moved on, for reasons now
held to be lawful. The different treatment of thgseing adults stems from their
different position as members of a family on arrigad continuing at 24 October
2003. It reflects the original purpose of the Exscand that is why the Court of
Appeal treated the extension in the way it did. @ligerent treatment accorded to the
unaccompanied minor, now an adult, and the accomganinor, now an adult is
essentially a consequence of their original stakhere is no further issue not before
the Court of Appeal.

56.1 also have no difficulty in envisaging how NGOgaviPs were involved in removal
decisions of young adult family members which gage to a repetition of the
difficulties which the Exercise had been designeavoid: repeat claims, splitting
families, anomalous distinction between family mensh young adults supporting
other family members and so on. | have no difficult seeing how on a broad brush
basis, the August 2004 extension removed someosktiproblems arising from the
perhaps unforeseen consequences of the way in whiehExercise had been
formulated in the first place and the time which itnplementation had taken. This
extension would not have departed from its origiaibnale.

57.Moreover, the general position of the SSHD as empth by Mr Waite is not as
submitted by Mr Henderson. The SSHD did not sugtiestILR under the Exercise
as extended was routinely granted to young adutts mo longer formed part of the
family unit. That misrepresentation was the fouradafor much of the argument. |
return to what Mr Waite wrote. First, he said, trest majority of the benefiting
families were living in the same household as ailfaomit. | see no reason not to
accept that; the Claimants do not reject what t8eI[S3 said; they accept it but rely
upon their misunderstanding or misrepresentatioit. ofSo the general position is
quite opposite to what they say. There is no gérmemamaly. The Claimants are not



in a parallel position to those who are living wahfamily in a family unit when it
comes to the application of the various factorsclwl@nimated the Exercise.

58.Second, the mere fact that the dependant hath&efamily home would not exclude
them; a broad view was taken. | assume that tHeDS&id not intend to draw a
distinction between those who had left the famityne and those who were part of
the family unit. But it is not difficult to envisagways in which young adults might
have a relationship of dependency either way wattepts without being clearly part
of the same household, in ways which would waragmtoad view being taken for the
purposes of the family exercise, and in particidlavays which might make removal
arguably difficult under Article 8. It could appty students who lived away and were
largely self supporting through employment, or hode starting out on a career,
essentially with their own base, but maintainingpathold in the family home; or
those who provided filial support to ageing paremts were not wholly dependant
on them. Their removal could give rise to probleshslternative public care, loss of
sibling connection or support, arguable Articles8ues. The question for the SSHD at
this stage was not whether if he really pushedighee he would win through the
courts and achieve removal, but whether the effequired to do so was
disproportionate, in the context of the backlogreise.

59.1t would be idle to pretend that none of thesedecttould apply in some form or
other to those who had arrived as unaccompaniedrsjithe distinctions in life are
rarely so sharp edged. But that does not alteeskential rationale for the difference:
they are more readily removable because they dbane the family connections in
general; their employment is less likely to remavdamily from being a public
burden. The rationale for the Exercise was lawtha; extension has not been shown
to be irrational. Rather it extends the Exercisentended.

60.Accordingly, the ratio ofAL shows that the exclusion of the Claimants from the
operation of the extension is not discriminatomyd ahe common law challenge is
equally doomed to fail on the same reasoning. The&e no significant argument
which the Court of Appeal lacked and the elabomuémissions made by the
Claimants in response to the decisiorAlncannot show that it is distinguishable, or
that there is a new point to be considered. Mr Rudaim fails and is dismissed.



Mr Ibrahimi’s fresh claim

61.The second group of arguments on behalf of Mr libonalnemains for consideration
and to that | now turn. Mr Ibrahimi contends ttia refusal of the SSHD to treat his
circumstances, set out in his judicial review clémm, as amounting to a fresh claim
is irrational. An Immigration Judge arguably migiilow the claim on appeal. He
first relied on the terms of the Exercise and esitam which does not apply to him:
the circumstances arguably fell within the spifinot the letter of the policy. IR
(Domi) v SSHO2006] EWHC 1314 Admin, Keith J had held that asrarguable that
the Exercise drew an irrational distinction, asuadyhere, and that an Immigration
Judge might allow an appeal on that basis. R{Shkembi) v SSH[2005] EWCA
Civ 1592, the Court of Appeal had held in effectth policy which did not strictly
apply could supply through its rationale an exaaml case for an Immigration Judge
to consider on appeal.

62.Second he relied on personal circumstances. Thetebhen an inordinate delay in
deciding the asylum application: three years andemwhereas the SSHD should
have decided it, as Mr Ibrahimi was a minor, witBimonths of his claim for asylum.
Even for an adult, a year would have representedotiter limits of what was a
reasonable time for a decision. This delay washmffault and it had amounted to
acquiescence by the SSHD in Mr Ibrahimi becominpexhded in the UK. Here there
had also been pressure by the Claimant’s solicfora decision. Delay by itself and
without any consequential prejudice could make nehanlawful; Akaeke v SSHD
[2005] EWCA Civ 947.

63.The SSHD had also failed to grant ELR contrary te policy to do so for
unaccompanied minors. This would have lasted uwitil Ibrahimi’s eighteenth
birthday. On its expiry he could have applied forextension and appealed against a
refusal. The failure of the SSHD to take stepstaave Mr Ibrahimi had also added
to his expectation that he would be allowed to remand to his becoming further
embedded in the UK.

64.He now lived with a girlfriend and were he to leate UK he could not apply for
entry clearance because they had not lived togetharnmarried partners for two
years and she was neither a UK national nor sdftied. Her immigration status was
itself uncertain. The relationship had started wtiexry both knew that their status in
the UK was precarious. She could not join him irs&. She is Slovakian. His only
known surviving relative, a cousin with whom Soca&rvices had housed him on his
first arrival in the UK, provided emotional suppdeyond that normally implicit in



such a relationship. They had lived together frd@d@®2003. Removal would rupture
that relationship.

65. This relationship had not been referred to by then@ant in his asylum and human
rights one stop appeal to the Adjudicator. Posgidligtionships of relevance had not
been pursued by his counsel, Mr Adler, as he fremgepted. The Claimant's
evidence had been that he had no family in the Hwever the SSHD did not
dispute that the Claimant had lived with his cousinthree years nor that the cousin
was the Claimant’s only known living relative. Mdker submitted that it was unfair
to hold the Claimant’'s failure to mention this teaship as evidence that the
relationship was not as deep as the Claimant askséfhere was also evidence from
the cousin that the two lived ten minutes away freach other now and saw each
other at least once a week; they treated each d#teerbrothers as they had no
surviving relatives in the UK; there would be disags emotional consequences for
the Claimant were the Claimant to be removed. Goytio what the Adjudicator had
held in 2004, the Claimant had now establishedivaa and family life in the UK
over the six years he had been here. These fadsnbt yet received judicial
consideration. The Adjudicator did however consither facts relating to delay as at
that mid 2004.

66. Although the consequences of the SSHD'’s failurgramt ELR up to the Claimant’s
eighteenth birthday were not comparable to thos8hala v SSH)2003] EWCA
Civ 233, [2003] INLR 349 the Claimant had lost atthenefits: a lawful period of
leave which would have further embedded him witthie UK, permission to work
and an “upgrade” appeal under Article 8.

67.The SSHD did not accept that even if the asylunmctlaad been decided within a
short time of the Claimant’s arrival in the UK, tR#aimant would have succeeded,
because of the changed situation in Kosovo. Had Ghemant been granted
exceptional leave to remain following a reasonaistynpt decision, so that he could
have applied for an “upgrade”, by the time he hedsed to be a minor he was in a
position to return to Kosovo as an adult.

68.Mr Waite for the SSHD submitted that it would beppropriate for decisions in
cases of this sort to be made by close comparisbssmilar cases in order to see
whether other cases which bore some similaritiesideen treated as exceptional. In
Mongoto v SSHIJ)2005] EWCA Civ 751, it had been held, in relatiimnthe Family
Exercise where there was a lawful policy to adsisited categories of entrants, that
it would be quite wrong for the courts to build exmations approaching enforceable
rights for the benefit of those to whom the polidid not apply. This would



discourage the adoption of humane but exceptiooltips by the SSHD. Mr Waite
submitted that there was no room for a near miggoagh so as to create an
exceptional case.

69.There was nothing irrational in the SSHD’s refustogtreat the circumstances as
exceptional so as to warrant the grant of leaveidetthe terms of the Exercise. The
Claimant had not mentioned his cousin to the Adjattir. The relationship with the
girlfriend had not started until October 2005 aotiabitation only in early 2006. The
SSHD enjoyed a wide margin of discretion as to whwgranted leave outside the
terms of the Exercise.

70.As to the fresh claim, it was agreed that somethmoge than normal emotional ties
had to exist in order to establish family life betem adult siblings, such as a
relationship of dependency. That had not been sHmve. The fact that the cousin
had an outstanding application for leave to rentthnot mean that there was any
significant obstacle to his also going to Kosovdhwihe Claimant. There was no
more than the bald assertion that the Claimantlivasy with his girlfriend and the
SSHD was entitled to see some evidence of joiat Tithere was no reason why she
should not join him in Kosovo.

71.0n delay, Mr Waite submitted that evidence produireather cases, notably in
Ajanaku v SSHJ2005] EWHC 2515 Admin, showed that the decisiorsdenin
2000 were in respect of claims already some 18 hsoald. In the preceding three
years there had been an unprecedented rise in uhwar of asylum seeking
unaccompanied minors. A delay of three years amdrsenonths in that case on a
claim made in 1997 was held not to be so egregamigo be in itself unlawful
especially as the decision had not been chasee. tHeronly chasing had been in the
last six months before the decision.

72.There was no comparison withhalg above, in which the delay meant that the
probable failure to grant either ILR or ELR medmittShalalost the opportunity to
make an in-country marriage application. | reg8tdlaas a good example of how
the failure of the SSHD to deal with immigratioropedures with proper expedition,
creating procedural problems for the entrant, capede his reliance on the proper
fulfilment of procedural requirements as a basisréonoval. The family relationship
here such as it is could not give rise to any lemtiént to stay or enter under the
Rules.



73.There was some debate over whether the decisiathe @ourt of Appeal ilstrbac v
SSHD[2005] EWCA Civ 828, [2005] Imm AR 504 anBlkaeke v SSHI)2005]
EWCA Civ 947, [2005] INLR 575 were consistent; ander what the proper
approach to delay in the absence of prejudice shtwd. These issues were
considered authoritatively by the Court of AppealHB (Ethiopia) and Others v
SSHD[2006] EWCA Civ 1713, heard at the end of NovemP@0d6 and decided on
14 December 2006. | permitted Mr Adler and Mr Wademake further submissions
on this decision; these were concluded on 22 Jgrgd7.

74.1 set out what Buxton LJ said at paragraph 24, grgwut the principles from the
authorities binding on the Court of Appeal:

“)

ii)

Vi)

Delay in dealing with an application may, inasing the time that the

claimant spends in this country, increase his &ptlo demonstrate family
or private life bringing him within article 8(1)That however is a question
of fact, and to be treated as such.

The application to an article 8 case of immigom policy will usually
suffice without more to meet the requirements d¢iclar 8(2) [Razgar].
Cases where the demands of immigration policy atecanclusive will be
truly exceptional [Huang].

Where delay is relied on as a reason for nppling immigration policy, a

distinction must be made between persons who hawe potential right
under immigration policy to be in this country (fanstance, under

marriage policy, as in Shaland Akaeke); and persons who have no such

right.

In the former case, where it is sought to applydemsome procedural
rules to the consideration of the applicant’'s casepay be inequitable in
extreme cases, of national disgrace or of the aydtaving broken down
[Akaeke], to enforce those procedural rules [Sha#l&aeke]

Where the applicant has no potential rights ungecifically immigration
law, and therefore has to rely on his rights undeticle 8(1), delay in
dealing with a previous claim for asylum will beeevant factor under
article 8(2), but it must have very substantiaéef$ if it is to influence the
outcome [Strbac at § 25].

The mere fact that delay has caused an appellara wow has no

potential rights under immigration law to miss thHeenefit of a

hypothetical hearing of an asylum claim that wobhkle resulted in his
obtaining ELR does not in itself affect the deteation of a subsequent
article 8 claim [Strbac, at § 32].



vii)  And further, it is not clear that the court in Sibthought that the failure
to obtain ELR on asylum grounds because of faitorenake a timely
decision could ever be relevant to a decision @enghbstance, as opposed
to the procedure, of a subsequent article 8 clai@ertainly, there is no
reason in logic why the fact alone should affeet #uticle 8 claim. On
this dilemma, see further § 6 above.

viii)  Arguments based on the breakdown of immigrationrobar of failure to
apply the system properly are likely only to beetévance if the system in
guestion is that which the Secretary of State seeksly on in the present
proceedings: for instance, where a procedural mii¢he system is sought
to be enforced against the applicant [Akaeke]. Thee arguments do
not follow where appeal is made in article 8 pratiegs to earlier
failures in operating the asylum system.

iX) Decisions on the proportionality made by tribunalsould not, in the
absence of errors of principle, be interfered wity an appellate court
[Akaeke].”

Conclusions on the fresh claim

75.The Claimant’'s arguments are not tenable. Theirsggpioint is that there is no Rule
or policy which applies to him. He falls outside thcope of the Family Exercise and
its limitations are lawful. He has had his asylulaim and a human rights claim
including Article 8 heard and dismissed. He se@ksaise a fresh claim based on
Article 8. The arguably new material consists o helationship with his cousin
which he could and should have adduced before thedicator but did not; his
relationship with his girlfriend, the greater lapsktime and what he sees as the
rationale of the Family Exercise even if its terdid not apply to him. All this is set
within the overarching submission that the SSHD klatayed inordinately in
reaching a decision on his case and the while & dewome embedded in a
community in the UK.

76.The failure of the Claimant to mention his cousgfdoe the Adjudicator is surprising
but the essential facts are not disputed, onlyd#gree to which any dependency on
his cousin exceeds that which might be expectedd®st cousins. | expect that he
would succeed in establishing that the degree aitiemal dependency was greater
than would normally be found between cousins, bat tt would be no more and
probably less than that between adult brothersteliseno basis for accepting that the
emotional dependency is such that removal wouldeh&lisastrous emotional
consequences” for the Claimant, as the cousin btittme Claimant says. The



cousin’s statement incorporates language whichhas of a lawyer and he is not
obviously qualified to make that assessment. Iblwious that the degree of
dependency is considerably overstated in view ef fdilure to mention it to the
Adjudicator. They now live separately and seeingheather at least once a week
cannot support that degree of dependency. Besidesclear that, as young adults,
their dependency will reduce as other relationsliggelop, work locations change
and they develop separate lives. Moreover, thertdagaof the Claimant for Kosovo
would only break the relationship completely ifyhgere unable to see each other or
to communicate with each other and | see no reseuppose that the rupture would
be so final and complete. It is not to be overlabk®at the cousin does not say that
he cannot return because he is and remains a eeflie outstanding application
may prevent his removal but not his voluntary daparto a place where he would
not be persecuted.

77.1 see no reason to suppose that the Claimant andittfiriend have not been living
together since early 2006, or rather that he wéaildo establish that on an appeal, if
the relationship survived. | also accept that amignation Judge would hold that he
could not apply for entry clearance based on thlgtionship. There is currently no
evidence either way as to whether the relationsbid be carried on through her
going to Kosovo or him to Slovakia; and for prespatposes | assume that he could
show that neither could go to the other’s countByt the 1J would also note that the
relationship had developed quite recently and wthikdr immigration statuses were
precarious. The length of time which the Claimaadt been here for and his age make
such relationships more probable than not, buktietegitimate scope for debate as
to the stability of any such relationship as a $&si a durable permission to remain.
He has not been deprived of any specific benefipmortunity of the type which was
so influential in the decision iBhala.

78.He has been here for six years and the impactadfpdriod of time on him has to be
considered. The delay in reaching a decision wasdinate even making all due
allowance for the pressure of the numbers of agiptins facing the SSHD. | do not
accept Mr Adler's latest suggestion that had hisecheen dealt with reasonably
expeditiously, Mr Ibrahimi would have been grantsylum either by the SSHD or
on appeal. He would have expected a grant of EhBolhis eighteenth birthday and
the opportunity then to seek an “upgrade” but twauld have depended on the
circumstances including the fact that he coulddiarned to Kosovo without facing
persecution. In fact as Mr Waite points out inpasse to Mr Adler’s claim that the
consequence of the failure to grant ELR until th@iGant’s eighteenth birthday on 5
March 2003, was that he could not seek an “upgraae’ have his asylum claim or
human rights determined judicially, that is in feetactly what he did have in
February 2004. The lapse of time has been accaetparith the development of his
private and family life, as would be expected. dslweakened with his cousin and
started with his girlfriend.



79.An Immigration Judge would have to approach the ikaExercise on the footing
that the Claimant fell outside it and that its ssepas lawful. Much of the rationale
could apply to many whose lives had developed thweprolonged periods for which
they remain in this country either without a demisor before removal action. But the
approach irMongototo those who fall outside the scope of a particptdicy to my
mind precludes an Immigration Judge in effect exjpan it to cover near misses or
those to whom aspects of the rationale could apalgcept that there may be cases in
which the rationale for a policy may inform the gad of the significance of a
particular point; there may be lacunae, but thaery different from treating a policy
as the basis for extension by analogy or compari3tmat is not whatShkembi
decided. There is not a near miss penumbra aroveny @olicy providing scope for
its extension in practice to that which it did wotser, and this case is not a near miss
but wholly outside the Exercise. The rationale tfue exercise does not apply to the
Claimant, although some of the points made absuiutpose could apply to any who
have stayed for a while in this country after thegopeals on all grounds have been
dismissed.

80.An Immigration Judge would conclude that the Clariaad a private life in the UK,
and could reasonably conclude that he had a fafelyn the UK consisting of the
relationships with his cousin and his girlfriendhefe would be a degree of
interference with both. However, even if there weoeprospect of either joining the
Claimant in Kosovo, which does not appear to bectee for the cousin, he would
conclude inevitably that there would be no breacArticle 8 in the removal of the
Claimant. The case, even with the added factoheftime which he has been here
and the significance of his age during that pericalild not and would not be
regarded as exceptional for the purposdduEng v SSHI)2006] QB 1.

81.The reality is that he has no claim for protectaomd no claim within the Rules or
under any extra statutory policy. He is in a relaship started fairly recently when
both were of precarious status. His relationshighviis cousin would necessarily
diminish with time if both stayed in this countiytis cousin, even if deciding not to
return with him to Kosovo, could still maintain ¢ant. The extra time which he has
had here after February 2004 and the dismissalsofppeals, could really be given
only very limited weight. The delay in making a ten has not deprived him of any
rights, procedural or substantive. He has in fact the human rights appeal. It is not
a procedural immigration provision which is beingfarced. The delay in decision
making has had no really substantial effects nartha overall length of time which
he has been here, contesting his removal. Theme mrguable fresh claim and the
SSHD’s decision on that is not challengeable. Navdlild find that these were in
sum exceptional circumstances.



82.The suggestion that the precariousness of hisipositis failure to embed himself
further, is due to the decision-making delay is sapported by evidence. The
Adjudicator dismissed his appeal nearly two yea&®ie he started cohabiting with
his girlfriend. He has grown apart from his couas they become young adults.
Specific prejudice is one thing, but a prejudiceotigh not being in a position to
assert greater prejudice is quite another.

83.The suggestion that the SSHD has only set out Wisaviews are and not asked
himself what an 13 might think is one possible viefvthe decision letter. But, in
reality the whole exercise involves a predictiord & does not think that any 1J
would disagree with him. 1 do not decide this twe basis that there is no new
material to be looked at, but what is new is qliitéted: the relationships with the
cousin and the girlfriend, and the lapse of timiee Bbsence of family in Kosovo was
known to the Adjudicator. Taking the material, aldd new, as a whole, any appeal
based on it would be bound to be dismissed.

84.That leaves the question of whether there is aemianal case outside the Family
Exercise which the SSHD has unlawfully failed t@wagnise. This is essentially
answered by the factors which | have already refeto. There is no such case. This
application is also dismissed.



