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Mr. Stephen Morris QC:

Introduction

1. The Claimant is an Iraqgi asylum-seeker, whovediin this country in February 2008. He
claims to have been born on 9 November 1992 atiss now, aged 16. If that is correct, and,
if he is in need, he is owed a duty under Panbflthe Children Act 1989 ("the 1989 Act") by
the local authority in whose area he is, includinduty under section 20 of that Act to provide
him with accommodation. Moreover, if he is a childen this will improve his position as
regards his ability to remain in this country. Hmwer on 4 March 2008 the Defendant, the
relevant local authority, determined that he wantaged then 17 (and is thus now 18). This
assessment was confirmed by the Defendant by decdated 21 October 2008 ("the
Decision"). On that basis, with effect from 9 Nozer 2008, the Claimant is not a child and
the local authority's duties under the 1989 Act raok so extensive and, moreover, he is not
entitled to the more favourable immigration treattreccorded to child asylum-seekers.

2. Following orders of Mr. Michael Supperstone Q@irg) as a Deputy High Court Judge and Mr.
Robin Purchas QC sitting as a Deputy High Courgduthted, respectively, 22 September 2008
and 22 October 2008, the matter comes before medyyof a "rolled-up” hearing of the
application for permission to apply for judicialview, and, if granted, of the substantive
application. Since, as appears from this judgmtmg, claim is clearly arguable, | grant
permission and now proceed to consider the subsaagplication.

3. The issue in the case is whether the Decisidricmoeview the Defendant's age assessment
should be quashed dWednesburyeasonableness grounds, on the basis that itesusly
rejected, or erroneously failed to take propertyp imccount, a medical report from a consultant
paediatrician, Dr. Diana Birch ("Dr. Birch's Report

The Factual Background

4, The Claimant states that he was born in Irag{uiglish and lived in Kirkuk. He states that,
after both his parents were killed, his uncle ageahfor him to leave Iraq in November 2007
and he travelled to Europe mainly by lorry. Hevad in the United Kingdom on 21 February
2008. At that date, on the basis of his claime@ d& birth of 9 November 1992, he was 15
years old.

The Defendant's Age Assessment: 4 March 2008

5. On 4 March 2008, the Defendant's social workserviewed the Claimant and assessed the
Claimant's age to determine whether he was a dbildhe purposes of s.20 of the 1989 Act,
and if so, his age so as to inform an assessmdns$ oieeds. The age assessment report, on a
standard form, of that date ("the March Assessmemitie a number of observations, including
observations that the Claimant had not helped &iernts with chores, that he was unable to
cook and that he used the money provided by therideit to buy fast food. On the final page
dealing with analysis and conclusions, the standiamth contained the instructionstf '[the
conclusion] differs from the stated age, clear mrasfor this disagreement should be given.
Please remember this process is not an exact siend that conclusion should always give
the benefit of the doubt The concluding section of the March Assessnmaag completed on
that page in the following terms:

"[A], presented as being confident, during the assemt interview, his appearance and
behaviour indicated that he may be aged at least y&ars. [A] has provided very little



information during the assessment interview, toficonthat he was born on the date of birth
which he claims to have been born. Giving himbibeefit of the doubt his estimated Date of
birth is 09 November 1990

The March Assessment concluded that the Claimatsited date of birth was incorrect and
estimated his date of birth to be 9 November 199A.that basis, at that time, the Claimant was
approximately aged 17 years 4 months. The Claimsagritical of this conclusion, pointing out
that it is difficult to see how a conclusion thia¢ tClaimant is two years older than his claimed
age amounts to "giving him the benefit of the dbuldoreover, the Claimant contends that the
Defendant did not give any reasons to justify diglhig the Claimant's stated age, since the
merepossibilityof being 18+ years does not support the conclubkianhe was not 15 or that he
was 17 years old. The March Assessment itselhbtibeen the subject of challenge by way of
judicial review. However, the Claimant suggestatth (and the criticisms of it) remain
significant because, in the Decision, the Defendantirms that the March Assessment was
correct.

Pathway plan issue

Since, in the March Assessment, the Defendamtleded that the Claimant was a child and
since he was in need, the Defendant began to lvekthe Claimant on 4 March 2009 pursuant
to its duty under s.20 of the 1989 Act. In cormstence from June 2008 onwards, Fisher
Meredith, the Claimant's solicitors, pressed thdéebdant to produce an assessment and a
"plan” in respect of the Claimant, and in particuda’pathway plan" under the provisions of
Sched. 2 para. 19B of the 1989 Act and @ldren (Leaving Care) (England) Regulations
2001 At that stage, the Claimant maintained thatibieyation to produce one had taken effect
on 4 June 1989. The Defendant's position was Wiatst there remained a dispute as to the
Claimant's age, it could not prepare a pathway.pl8y letter dated 21 October 2008 and
having confirmed its view that the Defendant waghat time, 17 years old, the Defendant in
any event undertook to produce a pathway plan. [Stiie parties are broadly agreed that the
issue is now academic, | have been invited to densiertain matters arising out of this issue. |
return to this issue at paragraphs 79 to 81 below.

Dr. Michie's Report

On 28 April 2008, at the request of the Refugegal Centre ("RLC") who were acting for the
Claimant in respect of his asylum claim, the Claitnaas interviewed and examined by Dr.
Colin Michie, a consultant paediatrician at EalMBS Trust. On the same date Dr. Michie
produced a "draft medico-legal report" to deterntine probable age of the Claimant. (As
explained in paragraph 18 below, Dr. Michie's Repas first made available to the Defendant
on 20 October 2008.) His conclusion was that then@nt's Maturity is consistent with a
chronological age of 17 yedrsvith an error or range of this estimate of 2 geéte also stated:

"it is more likely than not that the client is 1aggold. It is possible that the clientis 16 & 1
years old. It is highly unlikely that the cliesteither 15 or 19 years dld Those conclusions
were based on physical growth characteristics, afledevelopment and non-objective
assessment of psychological maturity, and the @il own narrative account. By contrast
with Dr. Birch's Report, there were no observatibased on psychometric testing of mental
development and little on the question of sexuakligpment. Nor was there any assessment of
the particular significance of different factorsdathe relative weight to be accorded to each
factor. | note that reports from Dr. Michie haeatured in many of the reported cases on issues
of age assessment. In each case, Dr. Michie hab wesg similar wording to express his
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conclusion. | also note that in the caseCdfreferred to below), Davis J (at 886 to 8 and 30)
expressed considerable reservations as to how ibhidvhad arrived at the particular figure for
age in question. On the other hand,amd Q Owen J gave more favourable consideration to a
report from Dr. Michie.

On 4 June 2008 the Secretary of State rejectamnént's claim for asylum, humanitarian
protection and discretionary leave, and in doingrsbed, in part, upon the Defendant's age
assessment. The Claimant's appeal against thaiahedo the Asylum and Immigration
Tribunal is currently due to be heard on 1 Decer2be8.

Dr. Birch's Report

On 16 June 2008, again at the request of RL&CCthimant was interviewed and examined by
Dr. Birch, a paediatrician with special interestadolescence and the medical director of a
charity specialising in the assessment and casengfe mothers, families, young people and
children. She is a fellow of the Royal CollegePafediatrics and Child Health ("RCPCH"), of
the Royal College of Physicians and of the AmeriSawiety of Adolescent Medicine. In the
past, she has worked for the London Boroughs ofdetim Southwark and Wandsworth. On
the same date she produced her written report Bieh's Report"), running to some 24 pages
in total. Her report states that her assessmeatblean conducted in accordance with the
RCPCH's guidelines entitled "The Health of Refu@¥gldren: Guidelines for Paediatrician”
("the RCPCH Guidelines") and by reference to thidlance in the case &(B) v. LB Merton
(both referred to below). She interviewed the @&t at the offices of the RLC. As appears
both from the case law to which | have been refieard from Mr. Mullins' own witness
statement, Dr. Birch, too, is often involved in yachng expert reports for the purpose of local
authority age assessments.

Dr. Birch's Report concluded that i5 likely that [A] is aged 14.3 to 16.3 years aje -
calculation of 15.28 years i.e. 15 years 3 mohtirgl that her estimatés"consistent with his
given age of 15 years 7 morithsDr. Birch was not aware of Dr. Michie's Repattien she
made her report. Her assessment is expressauns o¢ statistical likelihood and based around
five principal physical and mental parameters. &achof these five parameters, Dr. Birch
gave the statistically most likely age indicatedHuy observations and also gave probabilities of
ranges of age. The five parameters are: ment&la@went (based on psychometric testing);
physical growth (based on height, weight, body madex and shoe size); general physical
development (based on muscle, arm, waist, skiny @i and voice); sexual development
(taking account in particular the observation ttreg Claimant's voice had not broken, and
observations on his larynx, and facial, pubic andpit hair); and teeth. As regards this last
parameter, Dr. Birch carried out a visual inspectid the Claimant's teeth and observgs "
has no third molars emerged on either side of Ipigen or lower jaw& She stated that, in
general one would expect third molars to be prefemh an average of 17.7 years in a
European youth and earlier in a youth from Iraq nohd that the norm is 16.27 for an Iraqi.
She concluded thafA]'s dental age is estimated at approximately Blygarsand that, on that
basis, there is an 86% probability that he is uride? and 68% probability that he is under
16.1. The analysis was based on stated sciergigarch, Mincer, fully cited in the Appendix
to the Report.

Dr. Birch's Report then drew together the figdi and probability for each of the five
parameters For the five parameters, the average chgpeople with the Claimant's
characteristics ranged from 14.7 years (sexualldpwent) to 16.6 years (physical growth).
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She then prepared a weighted average of all gbribleabilities she has calculated to conclude
that the overall age calculation is 15.28 year$ witstandard deviation (of 1) of +/- 2.1yrs.
That standard deviation means that on her calould2% of the population would fall within a
range of 13.18 and 17.38 years.

The Claimant submits that the true force of Birch's findings is the probability that the
Claimant falls below a certain age. The meaningesfoverall conclusion is that, in her view,
86% of the population with features of the Claimaiit be below 17.38 years old and 68% of
population with those features will be below 16y8ars old. Put another way, only 14% of the
population will be more than 17.38 years old. Ttemant contends that these conclusions are
irreconcilable with the social workers' conclusions

Request for re-assessment and commencement eednogs

On 30 June 2008 Fisher Meredith sent Dr. BirB@port to the Defendant requesting that the
March Assessment be reconsidered and asked thedaeiteto reassess the Claimant's age in
the light of that Report. Fisher Meredith alsogidito rely upon extracts from a report from a
Dr. George which suggested that Claimant's idergapers were authentic. Initially the
Defendant did not respond substantively to thisiest for reconsideration. In August 2008,
Fisher Meredith threatened to apply for judicialieey.

On 4 September 2008, these judicial reviewg®dings were issued, on the basis, first, of an
alleged failure to review the age assessment weemmaterial had come to light, and secondly,
of a failure by the Defendant to produce a car@a glapathway plan as required under the
legislation.

On 24 September 2008, the Defendant agtea@View the decision dated 4 March 20Cihd
indicated the procedure it intended to adopt irdoeting that review.

On 29 September 2008 Fisher Meredith suggésaah respect of Dr. Birch (and Dr. George)
that if the Defendant needed further informatiofisaof specific questions should be sent to
them by the Defendant by 30 September. On 3 Oct®®@8 Fisher Meredith provided the

Defendant with a copy of Dr. George's report it heckived on 30 September 2008, pointing
out that Dr. George no longer considered the itlentird to be genuine and stating that the
Claimant no longer relied upon this card as evidesicis stated age.

In accordance with the procedure it had oulima 10 October 2008, the Defendant sent to the
Claimant a "minded to" letter, setting out, witrasens, its provisional conclusion that the
March Assessment was correct, notwithstanding uhiadr evidence presented. The reasons
were substantially similar to those ultimately @néd in the Decision. The Defendant invited
the Claimant to comment and make representatiods iQyctober 2008.

On following Monday, 20 October 2008, Fisher rétith submitted the Claimant's
representations on the "minded to" letter. At tirag, no response from Dr. Birch herself had
been received. As regards Dr. Michie's Reportpm@ieg to Mr. Mullins' withess statement, it
appears that at some time (although it is not clan) the Claimant indicated to one of the
Defendant's social workers that he had been exanimér. Michie. In response to a request
from the Defendant on 7 October 2008, Fisher M#radade inquiries of the RLC and, as a
result, disclosed Dr. Michie's Report in this letie20 October 2008.
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On the next day 21 October 2008, the Defendntetter sent to Fisher Meredith, took the
decision now challenged in these proceedings. farther letter sent the same day, the
Defendant stated that since "our review decisiothas [A] is 17 years old", the Defendant
would progress the pathway plan being sought.

The Decision

The Decision, in the form of a letter writtep Steve Mullins, Practice Manager, Croydon
Unaccompanied Minors Team, started:

"| refer to the "minded to" letter dated 10 Octol2008. | have now considered the further
representations made by yourselves in your letsgedl 20 October and the Report of Dr.
Michie dated 28 April 2008. | have given full anareful consideration to the information

before the Authority.

| have completed [my] review of the decision datddarch 2008 and conclude that [A] is 17
years old (emphasiadded)

The Decision then set out, in 32 numbered parhgraphe Defendant's reasons for its
conclusion, addressing the following matters:

- Paragraphs 1 to 14: Dr. Birch's Report.

- Paragraphs 15 to 18: the Identity Card issue.

- Paragraphs 19 to 22: the Claimant's own witegsment.

- Paragraphs 23 and 24: Dr. Michie's Report

- Paragraphs 25 to 27: "Current placement and antswf those who deal with [A]".

These paragraphs are considered in more detawbel

Then, the Decision concluded as follows:

"Conclusion

28 In my view, no reliable documentary evidence Ie@en produced to determine [A]'s

age. | have set out my concerns about the Repd@t.dBirch above; | cannot agree
with her conclusions

30 Further, the report of Dr. Michie, commissioned behalf of [A], supports the
Authority's age assessment.

31 In reaching my conclusion | have taken in aot@ll the factors in the pool of relevant
material and have reached a composite assessméitiese factors include the
credibility of the history given, his physical appence, his behaviour at the time of
the age assessment, and subsequent interactiorhisosocial worker and others over
a period of approximately 6 months. It also inésdof course, consideration of the
reports of Dr. Birch and Dr. Michie, although negthof these is per se determinative

32 My conclusion is that [A] is 17 and that theeaassessment by the Authority dated
4.3.08 was correct, and should not be interfereth.i (emphasisdded)
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| make two immediate observations on these ledmg paragraphs. First, the Claimant
maintains that, by paragraph 28, the Decision tegebr. Birch's conclusions for the reasons
set out in paragraphs 1 to 14. The Defendant ndefeby contrast, that the reasons in
paragraph 1 to 14 did not lead Mr. Mullins to réjBc. Birch's conclusions. Rather, as appears
from paragraph 31 of the Decision Letter, her repod conclusions were in fact taken into
account, but, on balancing them with other consittans, it was decided not to follow her
conclusions. Secondly, there is a dispute betweerparties as to the nature of the decision
taken in the Decision. Mr. Broatch, counsel far thefendant, contended that it was no more
than a decision as to whether or not there wascrit material to cause the social workers
who carried out the March Assessment to recongiierClaimant's age. By contrast, the
Claimant contends that the Decision was a "fulliteeeview" of the March Assessment. In
this regard, it is significant that paragraph 3fen® to Mr. Mullins himself reaching a
"composite assessment” and in paragraph 32 hes dtée conclusionthat the March
Assessment was correct. (Paragraph 3 of the Daxféedetter of 29 September 2008 is also
relevant in this regard.) | consider that the @kat's contention here is correct, and that the
process undertaken by Mr. Mullins was a full memtgew.

At the hearing on 22 October 2008, the caseadgsirned and directions were given for the
Claimant to serve amended grounds and for the Defénto serve amended grounds of
resistance, both to address the position as itdtoad as a result of the Decision.

On 26 October 2008 Dr. Birch prepared an "Addem Report". It appears that, rather than
being a response to the Decision, this was inviaitten in response to the "minded to" letter.
In any event, this Addendum Report was not subdhjitér to the Decision. In the event it has
not been necessary to refer in any detail to theemahin the Addendum Report, in order for
me to determine this claim.

The Defendant served a witness statement fronvViMllins dated 13 November 2008, which is
directed principally tothe Authority's approach as regards the approactefmrts of medical
practitioners and, in particular, as taJMT's concerns as to Dr. Birch's repdrtBoth parties
seek to rely upon this witness statement, in differways. Although Mr. Broatch for the
Defendant did not appear to accept this, | condidatr this is material which is submitted by
way of elucidation of reasons in the Decision &nd appropriate for me to consider some of
this material alongside the Decision, where it wagressly relied upon by Mr. Broatch: see
R(B) v. LB Mertonbelow, at 842. | revert to the contents of stegement in paragraphs 59 and
60 below.

The RCPCH Guidelines

Much reliance was placed, both in the primaayemal and in argument, and has been placed in
earlier cases, upon the RCPCH Guidelines. Relgantd provide as follows:

Paragraph 5.6 provides:

“5.6 Puberty and the Assessment of Age. Paediatricians may be asked to give their
opinions whether the young person is a child uriderage of 18. This request may be made
by the child’s legal representative, who may bekisgpto show that the young person in
question is under the age of 18, as those accegdeslich should not normally be held in
detention. The Paediatrician’s assessment shoold be done in the context of a holistic
examination of the child. When making their assesds, Paediatricians may find it useful
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to be aware of the Asylum Casework Instructionsdusg the Immigration Nationality
Department of the Home Office. An excerpt fronse¢he given at the end of this section of
the guidelines...

In practice, age determination is extremely difficto do with certainty and no single
approach to this can be relied upon. Moreovenyjioung people aged 15 — 19, it is even less
possible to be certain about age. There may atsdalifficulties in determining whether a
young person who might be as old as 23 could, at, fae under the age of 18. Age
determination is an inexact science and the maogiarror can sometimes be as much as 5
years either side. Assessments of age measureityatot chronological age. However, in
making an assessment of age, the following issumddbe taken into account.

Paragraph 5.6.3 addresses dental age in the fofjderms:

“The dental age of the human from birth to 18 yeeas be judged by consideration of the
emergence and development of the primary and sacpmgntitions. Thereafter estimates
have to be based on wear of the dentition and amehniess accurate. There is not an
absolute correlation between dental and physica afchildren but estimates of a child’'s
physical age from his or her dental developmentaeurate to within + or - two years for

95% of the population and form the basis of mos¢rfsic estimates of age. For older
children, this margin of uncertainty makes it uravie rely wholly on dental age.”

Paragraph 5.8 dealing with nutrition, refers t® iblationship between growth and nutrition and
includes the statemerit:is important to refer children where there isr@re than a two centile
discrepancy between height and weight ...".

The Guidelines alsaefer to, andset out, extracts frorf\sylum CaseworkInstructions
including thefollowing passage under the headii®gl3 Medical Assessments of Age

“Due weight must be attached to any medical assessmf age that is received, but it
should be noted that age determination is an inegeience and the margin of error can be
substantial, sometimes by as much as 2 years ettler As the paediatrician can only offer
an estimate of age, all estimates should also reféihe margin of error associated with that
particular estimate.”

The Guidelines conclude, by way of summary:

“The determination of age is a complex and ofteexact set of skills where various types of
physical, social and cultural factors all play theiart, although none provide a wholly exact
or reliable indication of age, especially for oldenildren.

Assessments of age should only be made in thextarita holistic examination of the child.
As there can be a wide margin of error in assegsige; it may be best to word a clinical
judgment in terms of whether a child is probabilelly, possibly or unlikely to be under the

age of 18.”

Relevant Legal Principles

The relevant legal principles to be appliethtissue of age assessment by a local authority fo
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the purposes of s.20 of the 1989 Act are largetgroon ground. S. 20(1) itself provides:

"Every local authority shall provide accommodationany child in need within their area who
appears to them to require accommodation as & w#sul

€) there being no person who has parental regpidggor him;
(b) his being lost or having been abandoned; or

(c) the person who has been caring for him bemreggnted (whether or not permanently,
and for whatever reason) from providing him witftadle accommodation or care”

As regards the issue of assessments and plaissiant to Sched. 2 para. 19B of the 1989 Act
and Regs 3(1), 7(2) and 8 of the Children (Leawage) (England) Regulations 2001, a local
authority must assess the needs of an eligiblel @bl thereafter provide a "pathway plan”
within three months of him becoming an "eligibléeldh An "eligible child" is a child aged 16
or 17 and who has been looked after for 13 weelare, on thdefendant's casas to age, the
obligation to produce a "pathway plan" arose oaround 4 September 2008. By contrast, on
the Claimant's own casen age, no such obligation has yet even arisece she Claimant only
reached 16 on 9 November 2008; instead, on then&fdis case, there was an obligation to
produce a care plan under the Framework for Assessiof Children in Need and Their
Families issued pursuant to s.7 Local Authorityi@dservices Act 1970.

| have been referred, in particular, to foucisiens of this Court which specifically consider
age assessments under the 1989 R(@) v. London Borough of Mert¢2003] 4 All E R 280
(Stanley Burnton J (as he then waB)t and O) v. SSHI?005] EWHC 1025 (Admin) (Owen
J), R(C) v. London Borough of Mertg2005] EWHC 1753 (Admin) (Davis J) and most
recently the decision dR(M) v. London Borough of Lambefp008] EWHC 1364 (Admin)
(Bennett J). | have also been referred to threescasising in the context of housing and
homelessness.

| do not propose to set out in detail theshaiites. R(B) v. LB Mertorwas the first, and is the
leading authority in the field, establishing gehgranciples to be applied, and in fact applied in
practice, by local authorities] and O andC are two particular cases of the application of
relevant principles. | return to these two belawparticular points which arise in the present
case. As | have already pointed out, reports framMichie or Dr. Birch, or indeed both,
feature in all four cases. From these authoritiesfollowing general points can be made:

€)) The decision as to age is a decision to benthiahe local authorityB §39; the local
authority's social workers are lay people with Isaod experience, often substantial, of
children.

(b) The local authority must make its own decisi@hat decision must be based on
adequate informatior8 §39.

(c) Judicialisation of the process of age assesshyethe local authority is to be avoided
B 8836, 50.

(d) The local authority is obliged to give adequegasons for its decision, albeit those
reasons need not be long or elabor@t®g45, 48.
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(e) As stated in the RCPCH Guidelines, age detetiim is an inexact science and margin
of error can sometimes be as much as 5 year sitferfor someone who is close to the
age of 18, there is no reliable medical or scientést to determine whether a person is
or is not over 18B §22.

® Since there is no objectively verifiable detevamt, it is important to take account of
the history of the person. However an untrue his® not necessarily indicative of a
lie as to age, since lies may be told for othesora:B §28.

(9) It is naive to assume that an applicant is @arevef the advantages of being a chidd:
§29,1 and O832.

(h) As a matter of procedure, the applicant shdnddgiven an opportunity to comment
upon the local authority's views through a "mint®#dprocessB 856.

As regards the particular issue of medicaliopiin age assessment, the current position is as
follows:

(@) Whilst it is not necessary for the local auitlyoto obtain a medical report, a medical
opinion will always be helpfuB 8834, 51.

(b) Reliable medical opinion on the issue can oh# got from one of the few
paediatricians with experience in the area, b thay be of limited help (as in that
case Michie was)B§ 23.

(c) When conducting or reviewing an age assessitentocal authority is under a duty to
consider any medical report submitted 8830 and 31, and Ogenerally.

(d) Where a local authority decides not to folldwe iews in a medical report, it is under a
duty to give reasons for not following those vi€&ng31

(e A local authority should not "rubber stamp" msatiopinion, whether obtained by it or
by an applicant:R. v. Wandsworth Borough Council ex parte Bani§ugg7) 19 HLR
76 at 84-850smani v. Camden LB[2004] EWCA Civ 1706 at para. 38(8). On the
other hand, local authorities cannot be expectedatice their own critical evaluation of
applicants’ medical evidence and should have atceésdependent specialist advice, if
they wish to disagreen medical grounds: Shala v. Birmingham City Couf2007]
EWCA Civ 624 per Sedley LJ at para. 19. In mygjuent, this passage supports the
proposition that, in such circumstances, the lacahority is not only entitled, but is
required to, obtain its own specialist advice.

It follows that any reasons which are givenrfor following a medical report must be sound or
cogent and the court is entitled to review thoseseas on grounds of irrationality. If the
reasons given for rejecting a medical report on aggessment are not sound or caginet
rejection of the report is irrational, and absemtHfer good reasons, the decision taken is itself
open to challenge as beillgednesburyinreasonable on grounds of irrationality. Whiiss

true that the local authority decision is madedyyrien, in the present case the process was in
fact highly "legalised” in the sense that the Deaisvas taken in the context of litigation which
had already commenced (and presumably with legat@available) and in the knowledge that
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it was likely to be challenged.

In the recent case M, Bennett J held, first, that Article 6 ECHR doex apply to a local
authority's determination of age and, secondlyt, tivea question of whether an individual is a
child for the purposes of sections 17 and 20 isomat of precedent fact which the court may
review on the balance of probabilities. An apges been heard by the Court of Appeal and
judgment is awaited. For present purposes, thieepaare agreed that | should proceed on the
basis of the position as stated by Bennett J. drilg proviso to that position is that the
Claimant has reserved the right to argue his cagh@basis of "precedent fact”, in the event
that the appeal to the Court of Appeal is succéssfu

There is a further noteworthy aspect of khecase. As indicated above, reports from Dr.
Michie and Dr. Birch feature in many cases of ailammature to the present. M, the
Defendant in the present case and the London Bbrotigambeth have sought a general ruling
that "for the purposes of assessing whether a child ehildl, paediatric evidence of the sort
produced by Dr. Michie and/or Dr. Birch in thesesea is scientifically ill-founded and of no
evidential value The background to this application is explaia@&8165 to 171 of Bennett
J's judgment, on which | make three observatiofisst, he recorded the exasperation of the
local authorities in having to face judicial reviefvtheir rejection of What they believe to be
completely unscientific reports from consultantgagicians'. Secondly he refers to the fact
that Dr. Michie's evidence has received a mixedpton in the courts. Thirdly, | note that,
that case Lambeth had instructed its own consultant pagdiah who had concluded that the
methodology of Dr. Michie and Dr. Birch lacked amyany real scientific basis. In the event
the learned judge declined to determine this issua preliminary issue, as it was much better
dealt with at a final hearing "within the full fae matrix of each case." It remains to be seen
whether, following the Court of Appeal's decisidhere will be any such determination.
Accordingly, and as matters stand, | approach thestipn of medical evidence in general, and
the evidence in this case, on the basis of theiptes set out in paragraph 31 above.

The Parties' contentions

The Claimant has put his case in a numberffg#rent ways. The Amended Grounds (in Mr.
Buttler's skeleton) puts forward seven groundsor&t argument, these were refined and can be
summarised as follows:

Q) The Defendant rejected the conclusions ofHdch for reasons (at paragraphs 1 to 14
of the Decision) which were not sound and/or wem@reous; and it is, at least,
possible that the Defendant would have taken aréifft decision had those errors not
been made. All the reasons given were unsoundinbpéarticular those relating to
dental assessment, margin of error and subjectivéise unsustainable and of great
materiality (formally, grounds 1 to 4).

(2 Even if the Defendant did not reject, outrigtite conclusions of Dr. Birch, the
Decision failed to grapple with Dr. Birch's findsigand conclusions and failed to
explain why it preferred other material over theanaasions of Dr. Birch (ground 2
para. 58 and ground 5).

3 The Decision should be quashed and, sincastiw fact a "full merits" review of the

age assessment, the Defendant should be requirearp out a fresh "full merits"
review.
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37.

38.

39.

40.

41.

The Claimant also raises two other groundsurgics raises the issue of precedent fact and
ground 7 goes to the issue of the pathway plan.

The Defendant's case is as follows:

Q) The Decision is not just about Dr. Birch's Bep Whilst the Defendant accepts that it
was not entitled to reject Dr. Birch's Report otihand, it did not, in fact, reject Dr.
Birch's Report. Rather, Dr. Birch's Report wast pérthe material upon which the
Defendant took its decision, but it was not detaative. Taking account of the entire
pool of available material, the Defendant was lemtito reach the conclusion it did
reach and there is no basis for judicial review.

(2) If the Decision is set aside, the Defendamnily required to reconsider whether there
is any material sufficient to warrant a furtheriesw of the March Assessment.

3) In any event, relief should be denied, as il werve no purpose. On any
reconsideration, the Defendant is bound to reaelsime conclusion as it reached in
the Decision.

4) As to the pathway plan, the Claimant's positie unfounded and in any event
academic.

Analysis

| consider the Decision on two distinct basésrst, assuming that the Decision effectively
rejected Dr. Birch's Report for the reasons setioyaragraphs 1 to 14 of the Decision, was
that rejection irrational in the sense that thesoea given were unsound and lacking in
cogency? Secondly, assuming that, despite paragrhgb 14, the Decision did not reject,
outright, Dr. Birch's Report, was the Decisionttthe conclusions in Dr. Birch's Report were
outweighed by the other considerations a rationdlagent conclusion?

In my judgment, the first basis is in fact togrect analysis: the Decision (at paragraph 28) di
effectively reject Dr. Birch's Report and its carmbns. Nevertheless | also consider the case
on the alternative basis.

Q) The Decision's analysis of Dr. Birch's Reportparagraphs 1 to 14

Paragraphs 1 to 14 of the Decision, dealingy \Wit. Birch's Report, contain, in substance,
twelve distinct points (paragraphs 7 and 8, anari® 13 each raising one point). In reaching
his conclusion (at paragraphs 14 and 28) effegtiteedisregard Dr. Birch's Report, it appears,
at least on the face of the Decision, that Mr. Mslrelies on all of these points.

The Claimant takes issue with all twelve pgirdentending that none of the criticisms
contained in them are justified. In the coursargument, it became common ground that some
of the points were of greater significance for Berision than others, and in this judgment |
concentrate on the former. However before doind sonsider these "lesser points".

The" lesser points® of criticism

11
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43.

44,

45,

46.

Seven of the twelve points fall into this catgg First, in my judgment, the Claimant's
criticisms of some of these lesser points madéeénDecision are well founded. Many of the
points are unsound and irrational. Paragraph thefDecision which states that Dr. Birch's
Report is an "age assessment” and not a "medisassiment” is factually incorrect and, in any
event, a distinction, the purpose or relevance bickvthe Defendant has not been able to
explain. The complaint, in paragraph 2, that DrclBcarried out a physical examination which
included an examination of the Claimant's genitales based on unfounded grounds. At
paragraph 9, the Decision appears to take issueDvitBirch's assessment of shoe size. But
Dr. Birch's Report does explain, quite clearly, Hoot size is relevant. The criticism that the
data relied upon is from an American source makesemse. Paragraph 11 which points out
that Dr. Birch had placed the mid-range estimatanaage lower than the age claimed by [A]
shows a misunderstanding of the nature and puigioBe. Birch's Report, which is to provide
an objective statistical age probability based wn dbserved characteristics of the Claimant,
and not to give a direct opinion of how old thei@knt is.

Of the remaining "lesser points”, two of these "concern" questioning Dr. Birch's medical
equipment (paragraph 3), and the Claimant's ahdispeak English (paragraph 5) - also seem
to me to be questionable. As to the seventh -Bidch's observations of symptoms of post-
traumatic stress disorder - the comparison in teeidbon with Dr. Michie's observations in this
regard seems more valid, but here too both paatiespted that Dr. Birch's observations were
not really material to her statistical findings mental development (at section E.I, 1 to 9 of Dr.
Birch's Report).

Secondly, the categorisation of these paragragh'lesser points" emerged in the course of
argument. The Defendant, in its skeleton andahangument, suggested that, even if there was
something in the Claimant's criticisms of thesenf®gisuch criticisms were "beside the point",
since they did not make a material contributiotht® Decision in general or the assessment of
Dr. Birch in particular. This is a point which &ds the Claimant as much as the Defendant.
Even if one or more these criticisms made by Mrllids were sound, since they were not
material, they can be discounted as substantignegustifying his conclusions on Dr. Birch's
Report. Either way, these points can be left o#azbunt. | should add, however, that it is not
entirely clear that these points did not in factehan influence upon Mr. Mullins in reaching
those conclusions. There is nothing in the Degigigelf which indicates that these were not
considered to be material. Given that there arenany of these lesser points amongst the
reasons given, it might appear that they were deduo add weight to the conclusions upon Dr.
Birch's Report.

The remaining five pointsin paragraphs 1 to 14 of the Decision

That leaves five substantive points as posséaleons for rejecting Dr. Birch's reports. As to
two of these, counsel for the Defendant acceptad ttrey did not undermine much in Dr.
Birch's Report and were not sufficient reason szalid Dr. Birch's Report as a whole. These
are the points made at paragraph 4 and at paragragid 8 of the Decision

Paragraph 4 of the Decision states:

"More importantly Dr. Birch takes whatever [A] tells her to be atf For examplein
relation to family background, it is stated thaflBAparents were of average height and this is
take[n] as a fact. This information is later usedrelation to [A]'s physical development.
Whilst it is not the role of Dr. Birch to assess|'§Acredibility, there is nevertheless no
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48.

49.

documentary record of [A]'s family history for Herrely on' (emphasisdded)

First, in general, Dr. Birch's report puts fara statistical analysis of probability of age, @hd
not principally based on narrative history or onatvh'A tells her to be fact". Secondly, in
relation to Dr. Birch's conclusions on height (as of four factors leading to her assessment of
physical growth), Dr. Birch does refer, at pageother report, to what A told her about his
own parents' heights. At the same time she pautsthat it is not accurately estimable
Nevertheless, in my judgment, her statement iha Said that they [his parents] are average
in height is used by Dr. Birch, albeit to a limited degras,some form of corroboration for the
statistical conclusion that A's height of 167.5could indicate an age of 14.25 years. Thirdly,
and as Mr. Broatch fairly accepted in argumeng thithe one and only point in Dr. Birch's
Report where she can be said to rely on what A to&dl her in reaching her statistical
conclusions. However, paragraph 4 of the Decisiffactively states that the reliance upon
such narrative is a general feature of Dr. BirdRéport as a whole (see the words "for
example") and that this is an important reasonrépecting Dr. Birch's Report. The first
statement represents a clear mistake as to thent@ftDr. Birch's Report and the second is no
longer relied upon by the Defendant. Paragraph bstantially overstates the point about
parental height and goes on to make a point ofrgensticism of Dr. Birch's Report for which
there is no basis. Accordingly the reasoning irageaph 4 is in my judgment not a sound
reason for rejecting Dr. Birch's Report.

Paragraphs 7 and 8 of the Decision addresBiizh's findings relating to the Claimant's weight
and "body mass index" ("BMI"). Dr. Birch foundaththe Claimant's weight would be the
average weight of a boy aged 17.25 years and higharaverage for his stated aged. His BMI
was also higher than average for his claimed de.Birch went on to state that his “high”
weight might be accounted for as a result of analamized diet (rather than this being an
indicator of him being older) and stated that BMImore applicable to the assessment of
obesity (than age). At paragraph 7, Mr. Mullindestathat according to A's social worker, A is
healthy looking and not overweight. He then caréat paragraph 8:

"The BMI calculations tend to contradict Dr. Birclesnclusions. ... It is true that GPs use the
BMI calculation to assess whether a person is aithg weight, underweight, overweight or
obese. Nonetheless, a BMI may give some indicafianyoung person's age. Although it is not
a_calculation specifically designed for this purppst may constitute one useful piece of
material in the general pool of factors. | do rfimtd Dr. Birch's conclusions on this point

helpful’ (emphasisdded)

First, as to whether this criticism of Dr. Birevas justified, it appears from Dr. Birch's Report
that the Claimant's "high" weight and BMI could icate either that the Claimant is in fact
older than he claims to be or that he is "overwifgr his age. Mr. Mullins' view is that the
claimed reason for the latter conclusion is not énawk, because there is no sufficient evidence
of an unbalanced diet and thus it cannot be digeduthat the higher weight and BMI figures
are in fact an indication of actual age. | anmsfiatl that, by the two penultimate sentences of
paragraph 8 of the Decision, Mr. Mullins is saythgt, in his view, BMI is an indicator of age
in this particular case In my judgment, this conclusion and the coriolugn the final
sentence (effectively discarding Dr. Birch's viesvsthe point) are unsound for three reasons.
Mr. Mullins fails to take account of Dr. Birch'snling (at paragraphs 3, 8 and 12 of the
Physical Examination section) that the Claimanbverweight by reference to the distinct
objective fact of his weight when compared to héght. (This view is consistent with
paragraph 5.8 of the RCPCH Guidelines). SecorallyBirch's suggestion of an unbalanced




50.

51.

52.

53.

54,

55.

diet is supported by references in the Defendamits records of the fact that he was eating
takeaway food. Thirdly, the significance of weigimd BMI are issues more properly within
the field of expertise of a paediatrician, which aot countered by any other medical evidence,
and upon which the non-expert views of social wzrlege insufficient counterweights on these
points.

Secondly, in oral argument, Mr. Broatch's pmsitvas that, in any event, this criticism of Dr.
Birch was merely one matter which pointed away fi@mBirch's conclusions, which went into
“the pool of relevant material" and accepted timaply because there is one statistic which was
more consistent with the Defendant's position og #gen that was sufficient to discard Dr.
Birch's Report altogether. In my judgment, themefthis criticism, even if it had been justified,
cannot be a reason, on its own (or indeed in caatibim with any of the identified factors) for
rejecting Dr. Birch's Report.

That leaves three remaining reasons givendrDicision, and, it follows from Mr. Broatch's
position as regards the significance of the foneg@oints, that these three are the essential
reasons for Mr. Mullins "not agreeing with" Dr. Bi's Report. | deal with each in turn.

Q) Dental Assessment

As set out in paragraph 10 above, Dr. Bircmébthat the Claimant's dental age was estimated
at 14-16 years. Paragraph 10 of the Decisionsstate

"In relation to the evaluation of [A]'s teeth, thenclusions drawn are based on Dr. Birch
looking into [A]'s mouth._| cannot attach any welido thisas it is carried out in a non-clinical
setting and dental x-rays do not support it. Farthore, it is not Dr. Birch's area of expertise.
I would normally expect that a clinician who does have a relevant area of expertise, would
refer a subject to someone who dbes. (emphasisdded)

According to paragraph 5.6.3 of the RCPCH QGunds, dental age is a highly important factor
in age determination. Estimates from dental dgraknt are accurate to within the narrower
range of +/- 2 years and "forthe basis of most forensic estimates of age". Dedp#ing
aware of the RCPCH Guidelines in general, the Dmtigttaches no weight at all to Dr. Birch's
assessment of dental age. Mr. Mullins gives theasons for this.

First, he states the matter is not within DrclBs expertise. However, the RCPCH Guidelines
are guidelines fopaediatriciansand plainly consider that dental age assessmemtmstter
which can properly be conducted by a paediatricitine Defendant makes no similar criticism
of Dr. Michie (upon whom it places reliance) andowhade the same physical observation of
the Claimant's third molars. Inand Q Owen J positively relied upon the dental exanomat
carried out by a paediatrician - Dr. Michie in tlzase - stating (at 853) thedr: Michie's
reports derived further authority from his extemsspecialist expertise, and most importantly
from the fact that unlike the social workers he waalified to undertake dental examinations
..". In my judgment, Dr. Birch, just as Dr. Michieas sufficiently qualified to make the
physical observations, and to draw the statistoaiclusions, which she did. As to the last
sentence of paragraph 10, it became clear in amguthere is no basis for any implied
suggestion that the Defendambrmally or usuallyreceives dental assessments from dental
specialists, rather than as part of a report frgpaediatrician.

Secondly, as regards x-rays, the RCPCH Guealelihemselves, in addressing dental age
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57.

58.

59.

assessment itself, make no reference to the needrys and, more generally, positively
advise against the use of x-rays in age deterromati Mr. Broatch indicated that the
Defendant's practice was to receive dental repantswhere it did, these would include x-rays.
But he accepted that dental reports were receind'sometimes”. This criticism of Dr. Birch
is unfounded.

Thirdly, as regards the objection that Dr. Becgphysical observation of the Claimant's teeth
took place in a "non-clinical setting”, the RCPCHidlines say nothing about the particular
setting for any observation. No reason has beganaed as to how this may have affected
what was merely a visual inspection and one wheselts are confirmed by Dr. Michie's
Report. This objection to Dr. Birch's conclusiandental age is also unfounded.

In my judgment, the Decision did not merelygjiom Dr. Birch's dental assessment or give it
less weight; rather it ruled it out of consideratialtogether. The reasons for doubting the
dental evidence were themselves not cogent. Moreaueen taken with the relatively high
significance of dental age as an objective fact@ny age assessment, to go further and attach
no weight at all to Dr. Birch's dental age assessmas irrational. There was no contrary
medical evidence upon which to reach such a caocludn this respect, the Decision overall
wholly failed to take into account a highly matéoansideration.

(2) The relevant margin of error and the assistapcovided by medical reports in age
assessments

Paragraphs 12 and 13 of the Decision state:

"As regards medical practitioner reports generatlye Authority's approach is in accordance
with the views of the Royal College of Paediatacsl Child Health in their Guidelines for
Paedriaticians dated November 1999, and that rdgesdt out in the ILPA report dated May
2007. In summary, there is no reliable medicabter scientific test to determine a young
person's age with any degree of accuracy. As @ points out, age determination is an
inexact science and the margin of error can somegtibye as much as 5 years either side. The
ILPA report states that medical assessment metfiimie age, dental age assessment (with x-
rays), anthropometric measurements) are associattda margin of error of at least 2 years
in either direction.

My view is that the lack of reliable medical orestiific test to determine age, and the large
margin of error of the current medical scientifieetinods used, means medical practitioner
reports can only provide a general guide to an aapit's age. The Authority considers they
are only of limited assistance in the assessmewhefe, in the range of 15-20, years a young

person fall§ (emphasiadded)

This reasoning is elucidated in Mr. Mullinstwass statement as follows:

"5. The UMT has developed a general approach to ecakgractitioner reports. It most
commonly receives report [sic] from Dr. Birch. Rieusly, the Authority received
numerous reports from Dr. Michie. ...



60.

61.

10. The UMTSs concerns about medical practitioreggarts generally are that it does not
accept, consistent with the view of the Royal Qellef Paediatrics and Child Health in
their Guidelines for Paediatrics date[d] Novembe®99® that there is any reliable
medical or other scientific test to determine arplegant's age and in particular
whether he is under 18. Further, it accepts trewset out by the RCPCH that age
determination is an inexact science and the mangierror can sometimes be as much
as 5 years either side. The UMT considers that caégiractitioner reports can only
provide a general guide to an applicant’'s age amat tvithin a wide range.

12. It is my view, shared by the assessing sewakers and reviewing officers within the
Authority's UMT that medical practitioner reportarconly provide general guide to an
applicant's age within a wide rangje (emphasisdded)

Mr. Mullins's statement also identifies furtle@ncerns as to Dr. Birch's reports, including the
following, at paragraph 8:

"b) Dr. Birch uses a range of +/- 2.1 years whishnot consistent with the views of the
RCPCH and no scientific or medical reason is given foist The reason given -
practical value - is unhelpful where the assessiogal workers are trying to assess
the age of a particular applicant.

C) Dr. Birch's assessment starts from the stasibtipremises that an applicant is
‘average’. This is an unfounded assumption, anddgufines to go on to consider
where, in the range she puts forward an individia#is as to do so would introduce an
unjustified subjective element into a scientificatibjective assessment. Croydon
considers that it is necessary to go on to anatiisestatistics put forward by taking
into account other factors, which emerge duringagbgessment.” _(emphaarided)

In my judgment, paragraphs 12 and 13 togetithrtiae further explanation given at paragraphs
10 and 12 of Mr. Mullins' statement contain therhetthe reasons in the Decision for rejecting
Dr. Birch's Report. Paragraphs 12 and 13 on their make clear that the Defendant considers
that, in general, paediatrician reports providmited assistance" to the Defendant in reaching
its decision. However, when the explanation gif@rthis in Mr. Mullins' statement is taken
into account, the Defendant is in fact saying thath reports provide no, or practically no,
assistance at all when it comes to determining g/hierthe range from 15 to 20, a young person
falls. In this regard, the Defendant relies exggesn the oft-citedyeneral statement in the
RCPCH Guidelines at paragraph 5tdt age determination is an inexact science, that
margin of error can sometimes be as much as 5 y&tisr sidé and that for people aged 15-
18 it is even less possible to be certain about.ag@ainst this background, the Defendant's
conclusion (at paragraph 10 of Mr Mullins' statetheéhat such reportscan only provide a
general guide to an applicant's age and that withiwide rangé necessarily indicates that the
Defendant's view is that, whilst such reports massgbly be able to give a guide adlte range

of ages within which an applicant may fall, theyimat assist as to whewvathin that range he
falls. Particularly where the issue is whethansone is under 18 or not, since it cannot be
possible to say where, in a range of 15-20, aniggplfalls, a medical report cannot assist the
Defendant.
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However this reasoning does not tell the fidtyse. Mr. Mullins, at paragraph 8 b) of his
statement, observes, as a reason not to follovBideh's Report, that sheiSes a range of +/-
2.1 years which is not consistent with the viewhef RCPCH. The "view of the RCPCH"
referred to is a margin of error "which can somesirbe as much as 5 years".

Inl and Q the same reason was given by Immigration ancbNality Directorate for declining

to follow a paediatrician's report (Dr. Michie imat case). Owen J held that, in so concluding,
the IND had fallen into error and as a result ggision was irrational. Having referred to
passages from the RCPCH Guidelines set out in pgyh@6 above, Owen J continued at §841
to 45 of his judgment:

“41. As can be seen at paragraphs 5 and 10 abav®lddre appears to have rejected, or
at the least to have reduced the weight that laeledt to Dr. Michie’s reports, on the basis
that although Dr. Michie gave a margin of erropbfs or minus 2 years, the Guidelines give
a margin of error of plus or minus 5 years.

42. The first point to be made is that the intraducto the Guidelines states the purpose
for which they had been produced, namely to assist paediatricians who are caring for
refugee children.” It is clear that they are directed to all paedisdns, whether working in
hospitals or in community settings, and at whatdegel. They are directed at a wider
audience than those with specialist expertise emaagessment or those of consultant status.

43. Secondly the passage at paragraph 5.6 of thdeliwes apparently relied upon by
Mr Moore in making the decisions under challenge,in the following terms Age
determination is an inexact science and the maogiarror can sometimes be as much as 5
years either sidé The use of the wordsbmetimésis plainly of importance. It is a clear
indication that a margin of error of plus or minbigyears will not always be appropriate.
Paragraph 5.6.3 gives guidance to those competerrty out an estimate of age from a
consideration of the emergence and developmeriieoptimary and secondary dentitidns

It advises that estimates of a child’s physical fsgm his dental development are accurate to
within plus or minus two years for 95% of the pa@iidn. Consequently where a dental
examination has been carried out, the guidancaiagpaph 5.6 that the margin of error can
be as much as 5 years, should be read subjectagrpph 5.6.3.

44, Furthermore the excerpt from the Asylum Cas&wastructions, paragraph 3.13 of
which is quoted in the Guidelines (see paragraphbt®e) states that “.it should be noted
that age determination is an inexact science arelrtfargin of error can be substantial,
sometimes by as much as 2 years either side

45, As is clear from his reports, Dr. Michie coresigd the claimants’ dentition in the
course of his age assessments. As is also clmartfre references at the end of his reports,
he has prepared over 1,500 age assessments iretheoAegal context in the past 5 years,
and therefore has very considerable experiencénenfield. In those circumstances the
passage in the Guidelines apparently relied upoMbyoore, does not provide a sound
basis for questioning the conclusion at which Dicive arrived. His margin of error of plus
or minus 2 years is plainly supported by the Guind, which is perhaps not surprising given
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65.
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68.

that he is acknowledged as a contributor to thémmy judgment the claimants’ criticism
that the defendant has either misunderstood orppiieal the Guidelines when considering
the reports from Dr. Michie, is well founded.”

In my judgment, the same analysis and concluagfply in the present case. Mr. Broatch
contends that the present case is distinguishedsie the facts in and Q because, in paragraph
12 and in his statement, Mr. Mullins expressly reflo the fact that the margin of error is
"sometimes" +/- 5 years and thus there has beenisunderstanding or misapplication of the
Guidelines. However, in my judgment, the statemergaragraph 8 b), that Dr. Birch's margin
of error is "not consistent with" the RCPCH viewanly be understood as indicating that the
RCPCH view which Mr. Mullins has, in fact, appliesda margin of error of +/- 5 years. If Mr.
Mullins accepted that, in some cases, even the RIGR@w was that the margin was less than
this, he could not have stated that Dr. Birch'geawas inconsistent with the RCPCH view.
Moreover, all the other points made by Owen J (ygmspecialists within the paediatrics field,
the narrower margin of error where there is a destamination, and the excerpt from the
Asylum Casework instructions) apply with equal #ro the present case. Even if he did not
misunderstand the RCPCH Guidelines, Mr. Mullingaiaty misapplied them. Moreover this
error in turn undermines the conclusion (at paggga0 and 12 of Mr. Mullins' statement) that
medical reports do not assist in "15-20" cases.

Mr. Broatch invited me not to follow the reasamnof Owen J il and Q But, in my judgment,

to do that would involve an approach which is digemconsistent with RCPCH Guidelines
and with the case law as a whole as to the valumedafical evidence and might have the
practical result of allowing the Defendant to igharpaediatrician's report in a case where there
is no contrary medical evidence at all.

3) Subjectivity and “aimed” to support the Clainme age

Paragraph 14 of the Decision, the concludimggyaph of the assessment of Dr. Birch, states:
"In my view, the Report of Dr. Birch dated 16 Ju@6&is subjective and aimed specifically at
supporting [A]'s claimed ageThe Report fails to provide any compelling fatinformation

or other material, that would lead me to conclulattthe age decision of 4 March 2008 is
wrond' Eemphasisadded)

The Claimant maintains that the claim that Birch's Report was "subjective and aimed
specifically at supporting the Claimant's claimegaamounts to an unfounded allegation of
bias on her part and as such has necessarily dadlytainted Mr. Mullins' approach to Dr.
Birch's Report. Further, the Claimant points te thct that Mr. Mullins in his statement does
not seek to resile from, or rephrase the termspafagraph 14 of the Decision. In oral
argument, Mr. Broatch suggested that the words usezd intended to mean something other
than personal bias on the part of Dr. Birch.

In this regard, Mr. Mullins' withess statemstattes as follows:

"11.... All the Reports from Dr. Birch which the Warity has seen find the applicant is either

younger than the claimed age or her calculatiorthaf applicant's average age is consistent
with the claimed age. In respect of Dr. Michie&port the Authority has noted that he

sometimes finds an applicant to be his assessed yagmger than his assessed age and
sometimes older than his assessed ade. ...
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In my judgment, whilst it is not clear whaingended by the word "subjective", the words used
in paragraph 14 suggest, at the very least, thahwaneparing her report, Dr. Birch herself was
working with the intention of producing a conclusiwhich supported the Claimant's stated
age. The alternative suggestion that it was diysubmission of the report, once prepared, by
the Claimant's solicitors which was so aimed iswiwét is conveyed by the words used. In this
regard, Dr. Birch's Report sets out in detail lnefgssional qualifications, statements as to the
manner in which she approached her report and tdredad expert witness declarations
concerning her overriding duties. In my judgmdrre is no evidence to suggest that she was
acting with a closed professional mind or with theention of producing a pre-determined
result, and the criticism in paragraph 14 is urijest

Mr. Broatch suggested that paragraph 14 shibelldonsidered in the light of Mr. Mullins'
statement where he expressed his doubts not jost atedical reports in general, but about Dr.
Birch's reportsin particular. However, a criticism that Dr. Biraelies upon her own
assessment of credibility and demeanour cannoly @ppthe present report, which is very
substantially based on statistical conclusions. BAoatch went on to suggest that what really
lay behind paragraph 14 was the Defendant's viedvDin. Birch's reports have a tendency to
support the applicant's age and that it is a fé@rence to draw that applicants' solicitors select
Dr. Birch as their expert because she is moreylikehn other clinicians to give a favourable
view. This, he said, is not impugning Dr. Birchigegrity. In my judgment, even if paragraph
14 of the Decision could be read in this way, itldonot, without more, provide a good reason
to reject Dr. Birch's Report. (The position migfgve been different if there was a medical
report which directly took issue with Dr. Birch'stdiled analysis - which Dr. Michie's Report
did not).

More generally, Mr. Broatch's explanation ofgggaph 14 and Mr. Mullins' witness statement
seems to echo the more general objection to adrtefrom Dr. Birch and Dr. Michie made by
the Defendant in the recent casévbfreferred to in paragraph 34 above). Howevematsers
stand, in my judgment the Defendant was not edtiitgt to consider Dr. Birch's Report because
of such a general objection. There is no genedalg in the form sought itM; moreover,
unlike in M, the Defendant does not, in the present caseupmayn any medical evidence to
demonstrate the general unreliability of Dr. Bischeports. Accordingly, under the relevant
principles set out in paragraph 31 above, the mifet was required to take into account, and
engage with the reasoning in, Dr. Birch's Repds long as medical reports of this type are
admissible and until a clear finding that they iareglevant, there is a duty to give them due and
proper consideration. The evidence of Mr. Mullkoggests that the Defendant did not do this.

In my judgment, the Decision did reject theatosions in Dr. Birch's Report for the reasons in
paragraph 1 to 14. Those reasons were unsoundramelle not material to the Decision and
thus the rejection of Dr. Birch's Report was ioatil. Had the Defendant given proper
consideration to Dr. Birch's Report, the outcoméh Decision may well have been different.
This conclusion is sufficient to allow the clainr fadicial review.

(2 Taking account of the conclusions in Dr. Bircls Report with other considerations

If, contrary to the foregoing, the Decision dat reject Dr. Birch's Report outright, the quasti
would then arise as to whether the conclusion ithaias outweighed by other factors was
irrational. The Claimant contends that Mr. Mullifesled adequately to grapple with the
contents of Dr. Birch's Report and failed to explahy he preferred other considerations.
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On this hypothesis, the starting point wouldabeeptance of Dr.Birch's statistical conclusions
as to 86% probability of the Claimant being undei38 and the question then would be what
other factors led the Defendant to conclude thatGlaimant nevertheless fell within the 14%
minority of cases where persons with his featwresld be over 17.38. The Decision appears
to identify a number of factors. However it is @gted that neither the abandonment of reliance
on the ID card (paragraphs 15 to 18) nor the pomdde on the Claimant's witness statement
(paragraphs 19 to 22) were part of Mr. Mullins'sa@ng. That leaves two further factors: Dr.
Michie's Report and the views of social workerdidgawith the Claimant.

As to Dr. Michie's Report (paragraphs 23 ang P Defendant accepts that, in the Decision, it
was saying no more than Dr. Michie's Report sugpothhe Defendant's own conclusion. Dr.
Michie's Report is not directly relied upon as neatlievidence to counter the conclusions
reached by Dr. Birch. With one minor exception, Michie's Report is not even cited in the
reasons in paragraphs 1 to 14 for rejecting DictBrReport. Nor is it stated expressly that in
this case Dr. Michie's Report is to be preferrethad of Dr. Birch. If this is said implicitly,
then reasons would have had to have been givesuin preference, and none are given.
Indeed, it does not appear that Dr. Michie was dskgbsequently to comment upon the
contents of Dr. Birch's Report. There is a margedtrast in the nature and detail of the two
reports. Dr. Michie's Report expressly takes iaboount his views of the Claimant's own
narrative account. Its conclusion on probabilityas less detailed than that of Dr. Birch. Dr.
Birch's Report is grounded far more in a seriestafistical findings leading to a composite
statistical conclusion. It is not for me now to dant an assessment of the relative merits of the
two reports. The point remains however that theeBéént did not do so either. In my
judgment, the Defendant's reliance upon the matetiiat Dr. Michie's conclusion supported
the Defendant's own conclusion was not a suffiaieason for the Defendant to conclude that
the Claimant fell into the 14% minority of casesrntified by Dr. Birch.

As to the views of social workers dealing vifte Claimant, (paragraphs 25 to 27 and 31), in
general this is undoubtedly an important factortf@ Defendant to weigh in the balance. |
accept that observations of behaviour over a pedane by one or more experienced social
workers is cogent material to be taken into accbyrihe local authority decision maker. Here
the social worker's view is that "he presents &8 gear old" and the principal reasons given are
that he had settled into his accommodation, thatdseforthright in asking for what he wanted
and challenged the social worker "on occasiongi.ti@ir own, these might be cogent material.
However, it is not clear that this assessmenttalsio account of the detailed observations in his
social services records, some of which might appeacontradict these assertions. More
importantly, since on this hypothesis it is accdpieat there is an 86% probability that the
Claimant is less than 17.38 (at 16 June), in mygnueht, there is no sufficient explanation
given as to why these relatively briefly statedwseof social workers outweigh that finding of
Dr. Birch.

A further factor is that the Defendant, in thecision itself (at paragraph 31) (and in oral
argument) did positively rely upon the March Assgmst as being correct and upon this being a
significant factor in the Decision. However, tl@asoning in the March Assessment is itself
relatively superficial and its conclusion is vagsee paragraph 5 above. What is more its
observations on the Claimant's physical appeararecat odds with those in Dr. Birch's Report.
In particular, Dr. Birch made the important obséorathat the Claimant's voice had not broken
and, contrary to the March Assessment, that hyg¥awas not enlarged. Mr. Mullins did not
address these matters of medical expertise in #uesdn and gave no reasons for standing by
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the conclusion reached by the social workers ifhech Assessment.

In my judgment, even if | had concluded tha Becision did not reject Dr. Birch's Report
outright for the reasons given in paragraphs M4tat4 conclusion that other factors outweighed
Dr. Birch's conclusions was unsound for failure téke into account adequately those
conclusions and for failure to give reasons expigithe preference for other factors. It was
thus irrational on this basis.

The Pathway plan issue

As regards the question of the preparatiorheyDiefendant of a pathway plan, there is an issue
as to the nature of the duty that the Defendantumdsr, whilst the Claimant's age remained in
dispute. In principle, | agree with the Defendapbsition here. Whilst the question whether,
and, if so, what, duty arises must depend uporpénson's actual age, and not upon the date
when that age is determined, the existence ofifipait as to age has given rise to real practical
difficulty for the Defendant. In the present catbes difficulty is compounded by the fact that,
on the Claimant's own case on age, the Claimamttintitled at all to the very pathway plan
he has been seeking. Indeed, in the light of nmglosion on the age assessment here, it is still
not known whether the Defendant was under a dutlygcClaimant, as a 17 year old to prepare
a pathway plan or rather, as a 15 year old, togpesa care plan under the Framework. Whilst
it may well be that, one way or the other, the Ddéant was in breach of a duty to prepare a
plan of some sort, at this point | am unable teesténich duty has been breached. All | can say
is that if, in practice, it would have been possilidr the Defendant to have taken steps of
assessment, which would have been suitable, regardf the type of plan it was required to
prepare, then the Defendant should have taken ttegs.

In any event, the parties are agreed thatgbige is now academic, since, the Defendant agreed
by its letter of 21 October 2008, in principle piduce a pathway plan. Whilst the Defendant
makes no mention of its position in the event thatClaimant's case on age is accepted, | am
assuming that, in any event, the Defendant willcpeal to produce whatever plan is
appropriate.

Finally on this aspect, the Claimant, or rattier Claimant's solicitors, have made, in this
context, complaints of a more general nature atftmiDefendant's approach to pathway plans
for unaccompanied asylum-seeking children. In ngdgment this is not the appropriate forum

to consider such matters.

Relief

Accordingly, in the light of my conclusion arpgraph 72 above, the Claimant has established
grounds for judicial review of the Decision. ThefBndant suggests that | should not grant
relief, since the Defendant will undoubtedly reiolh same conclusion again. In my judgment,
that is not a reason for withholding relief. Addr{at §36), | have found that the Decision here
was flawed, and | consider that the Claimant igledtto a decision from the Defendant taken
on a proper basis. Accordingly I quash the Denisio

As to how the matter now proceeds, that ulegais a matter for the Defendant itself. No
doubt the Defendant will have well in mind the esrof approach identified in this judgment.
As to the nature of the next steps, as indicategaragraph 22 above, the Decision did
constitute a full merits review of the March Assesat (rather than a preliminary decision as to
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whether there was sufficient material to warrarghsa full merits review). In any event, the
distinction is more illusory than real. Were thec3®n to be viewed only as a preliminary
decision, there was clearly in my judgment more thafficient material to warrant such a full
merits review.

Consequential Matters

At the close of the hearing and with the agexgnof the parties, | indicated that this written
judgment would be handed down and that submiss&engo costs and any other issues
consequential upon the judgment could be made itingr Whilst | do not rule out the
possibility of an oral hearing (at my behest orrequest from one or both parties) on these
matters, | have no wish to cause the parties torinmnecessarily, further cost that such a
hearing would entail. Accordingly | direct thatchgparty is to file submissions in writing on
costs and any other matters arising to be recéiyede Court by 3 December 2008 at the latest.
Each party is to be at liberty to apply in writing 1 December 2008 to vary the time for written
submissions and/or for an oral hearing on thessarprential matters. If a further oral hearing
is necessary, this is to be fixed through the Adstiiative Court office. Otherwise once these
written submissions are received, | will give alfier decision on these matters and a final order
will then be drawn up.

Finally | should add that | am grateful to b&n. Broatch and Mr. Buttler for the assistance
they have provided to the Court.
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