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MR JUSTICE COLLINS: This is a claim by AW &ewg judicial review of a decision
of the London Borough of Croydon given on 23 Jub@® whereby he was assessed to
be 17 years old. He contends that he was born danbary 1994. That, it is
appreciated, is an artificial date which is meanteflect the age he believes himself to
be, which would make him now nearly 16. There @fference therefore of getting on
for two years between the assessment of the laghbaty and that which he puts
forward as being his age.

The importance of his age lies in the dutied the local authority has towards him. It
also was important in regard to a claim for asylinat he made. He arrived in this
country in December 2008. He is from Afghanistand thus on arrival was an
unaccompanied asylum seeking child (or UASC as #éneyknown).

When he presented himself for interview by ismmnigration officer, his age was
disputed, but he was provided with a pro-formeelefitom the Borders Agency, which
stated that it was recognised that he appeared tmber the age of 18 and would thus
be processed as a child. He was issued with atration card which gave the date of
birth of 1 January 1994. That was merely to réftae age which he asserted he was,
and it was not intended to, nor does it, representrue date of birth.

He then applied to the London Borough of Cooyds a UASC.

It was then necessary for Croydon to assesadd in order to determine, first, whether
the view taken by the immigration officer was cotrm that he was truly under 18, and
second, to try to assess what age he in fact walseoassumption that he was under 18
because depending on his age would depend thecegrwihich the Council had to
provide for him. It would be of particular impontze whether he was under or over 16
because the obligations owed to one who was icdhe of the Council when under 16
are more onerous, so far as the Council is condethan for those who were only over
16 when they were the concern of the Council. H@wethere are obligations owed to
anyone under 18, and so the age assessment isifletable importance.

He was interviewed and assessed in Janual§. 208e conclusion then reached was
that he was over 18, and accordingly not entiteecirty services under the Children
Act. What was then relied on to reach that conclusvas that his demeanour and
attitude was that of a young person confident inveosing with adults. He had an
appearance of self assurance and an ability toralohis behaviour and emotions,
which could be described as the behaviour of a rmatoung person and one who had
mastered adult interactions, and that his physipglearance appeared to be that of a
young person who had been through puberty and \aldp ds it was put, established a
level of comfort with the physical changes thatwoed during that period, whatever
that may mean.

In the result, the Council indicated that, d&aese he was over 18, they had no duty to
continue to house him or to look after him, and theme Office was notified
accordingly. In the result, he was in a positionwhich, by the end of February, he
found himself without any accommodation despiteresf made by solicitors acting on
his behalf, and he was about to be street homeléssthe result, judicial review
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proceedings were taken against the assessmenanainterim order was made that he
be accommodated pending my judgment in the casA wf Croydon | say "my
judgment”; in fact the case came before me on 1fciMdogether with a case against
Kent, WK, with a view to trying to sort out the issue whiafose in very many age
assessment cases when paediatricians, who had ibsteacted on behalf of the
particular claimants, had produced reports whictest that the assessments by the
local authorities through their social services eveot to be relied on, and that, in
reality, the various claimants were under the d&gE8o The issue there was essentially
whether reliance could be placed upon the paediats' reports in order to throw
doubt upon the assessments made by the sociategmiquestion.

| decided that, in general, the paediatriciaggorts added nothing and should not be
relied on to contradict the decisions made by thaas workers. | say "in general”
because that depended upon the court being sdtisfi@an individual case that the
assessments carried out by the social workers dmiletlied on. They had to be done
by experienced and trained social workers, angtbeedures had to be fair so that the
whole complied with the approach which has beengeised as the correct approach
in these cases, laid down by Stanley Burnton héathen was) in a decision of this
court, B v the London Borough of Mertd@003] EWHC 1689 Admin. Hence the
reference in this area to assessments being Meoimipliant.

It is necessary, and this is perhaps obvimughe individual UASC to be put as much
as possible at ease. He should not be browbeatanyi way in the manner in which
the interview is carried out. It must be recogdidgkat there are not only cultural
differences, but also that the UASC in question rhaye gone through traumatic
circumstances, having travelled across the worldrder to arrive at this country, and
often in circumstances which were, to say the Jesmnewhat unpleasant, usually in
the back of lorries or some such unlawful transggarh, and no doubt is missing family
and friends from where he has come. All that ¢jdaas to be taken into account.

1.10. In addition, it is known that age assessieeah imprecise art. It is not possible ever

to be entirely sure that the decision reached ésdbrrect one, and social workers,
indeed anyone concerned with age assessments) hppreciate that, and to recognise
that there is a margin of error. Of course, thatks to an extent both ways, because if
a firm conclusion is reached by experienced anghgutg trained social workers, who
have carried out a Mertocompliant assessment, then it will be difficultgersuade
this court, perhaps impossible, that that decissoone which can be said to be wrong
in law, and it is only wrong in law if it is a detdn which is flawed by a failure to have
regard to a material consideration, by taking amaterial consideration into account,
or because it is a decision which no reasonablsopecould, on the material before
him, reach. Thus, itis, | regret, inevitable Imistarea, because of the impossibility of
being sure that any decision reached is the rigbisibn, that erroneous decisions may
be made and may not be able to be amended. Thedy,Iwhen human beings are
dealing with situations such as this, is inevitabne cannot achieve perfection. But
of course it does mean that the benefit of any toulist be given to the UASC in
guestion. Indeed, that is a matter that is pderturelied on in this case by Ms Luh on
behalf of the claimant.
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1.11. | go back to the history of this matter. Témsessment that he was over 18 was
challenged and was made the subject of an interdi@arpand in due course the Council
decided that a fresh assessment would be madeasahihse proceedings became
unnecessary. That fresh assessment was madeJum@3 It was attended on behalf of
the claimant by a lady who is the Children's Paubliser of the Refugee Council, Ms
Mejzini. She has, | gather, attended a numbeuoh snterviews and is experienced in
this field. She has made a statement in whichcsitieises the manner in which this
particular assessment was carried out. She adbattthe two social workers who
conducted it did so in a more hostile manner thenconsidered appropriate, and asked
guestions in what was, to her view, an insensiivé inappropriate fashion. She went
so far as to state that she had never seen a wasseof hostile questioning in the
circumstances. That is, as perhaps one wouldipati; denied by the social workers
who conducted the interview in question.

1.12. Ms Mejzini has given a reply in a statemehiclv has been lodged with the court today
to those statements made by the social worker.d8&ks with a criticism made that she
had intervened at one stage in what was said tanb@appropriate fashion, and she
deals with what the social worker said at the assioh of the interview, namely that
they told the claimant that he would know the ouoteowithin a few days, but they
were of the view that he was under 18 but unsuretirdr he might be under 16. She
confirms, as they asserted, that they were botindakotes during the assessment
interview, which in fact took some 40 minutes longean the allotted time, although
there was a ten-minute break in the middle whercthienant became distressed when
a reference was made to his father's death, Hisrféitaving been, he said, killed by the
Taliban, and it was indeed that that had led eadlyttio his leaving Afghanistan and
seeking asylum in this country.

1.13. As |l indicated to Ms Luh, it would not be pitde for me to reach a final conclusion on
the allegations made by Ms Mejzini as against tesedions made by the social
workers, without the matter being tested and ewadaqnven by both sides. Ms Luh did
not ask me to undertake that exercise -- indeeduch application had been made and
so all witnesses were not present today. Nor thonk it is necessary to do so. One
has to recognise of course that the social worker®ntitled to probe the account given
because it may, in certain respects, and indedoapty will, have a bearing upon the
guestion of the true age of the individual in gigstand certainly it is always part of
the interview that takes place. Whether it appénebe more hostile than usual is to
some extent a subjective judgment. It is of cowssential that the social workers in
guestion appreciate that the manner in which thestion is likely to affect the way in
which the person being interviewed responds, and #&my conclusions drawn from the
manner in which he responds must be considerdukitight of that. It is dangerous to
place too much weight upon what is perceived t@ lparticular manner of response,
said to be perhaps evasive, without bearing wethind the effect of the questioning
upon the individual. | am far from saying that lpirgy, as | indicated, is not
permissible; it clearly is, and it may be that, dartain circumstances, where the
answers are less than satisfactory, it may seemseary to go somewhat further. Of
course, there must never be what could be regasdrbctoring or browbeating, or an
indication of general overall hostility. That murgver be allowed to happen. But | am
not prepared, in the light of the material | hagerg and in the absence of any request
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to listen to cross-examination on it, to find tkia@ manner of questioning went beyond
that which could be regarded as permissible. |, \wibwever, recognise that it may
have been quite robust, but that does not mearittbaissed the line which would be
regarded as unacceptable.

1.14. The detailed reasons for the decision wetginen until a letter was sent on 30 June to
the claimant's solicitors. In the grounds and he skeleton argument, that was
criticised, but, in my view, there can be no cr#io of that at all. The social workers
may in a given case be able to reach a conclugidineaend of the interview, and in
those circumstances, they may well be in a positotell the UASC that he is of a
particular age in their view, whatever that may Bejually, and this was the position in
this case, they may not be, without discussionsfsad as to the exact position, and in
those circumstances it will be appropriate for tieabe indicated and for reasons to be
given at a later date. But that there is an obbgato give reasons there can be no
doubt. That has been indicated by Stanley Burdtonthe Bcase, and was confirmed
by me in the Acase, and | repeat it now: it is an obligationugize social workers and
upon the Council accordingly to give reasons, whieled not be extensive, but must
explain the matters which have led the social warke reach the conclusion that they
have reached. Obviously if they decide that thayirely accept an individual's
indication of his age, those reasons can be veoyt,shut if there is a disbelief or a
different view formed, then clearly the mattersaglon must be identified. Indeed, it
is fair to say that the notes which are containedhe document that is used by the
social workers in Croydon makes that very cleadlidating that clear reasons must be
given for the decision which is reached. But aliio those reasons must be given to
the claimant or those advising him if he has regm&gtives, it is not necessary that that
be done immediately. It should be done as sogossible.

1.15. The approach adopted in Croydon, and | thik is an approach which can properly
be made in general, is that the aim should be adymre them in no longer than seven
days. Of course, there may be circumstances ichndilonger time is needed, and if
so, it would be desirable for it to be explainedhia reasons why it has been necessary
to take longer than the period of seven days.

1.16. We now come to a matter that is in issue,thatis whether, in such circumstances,
there is an obligation as a matter of proceduiahéas to tell the UASC that he has the
right to make representations about the mattersdreln against him. Quite how it is
put matters not, but it is said that fairness degdhat the social workers should enable
the individual to make representations to see wdrelte can deal with any of the
matters relied on against him. Support for thisagl to exist in Stanley Burnton J's
decision in_ B At paragraph 55, under the heading, "Other reguents of fairness”, he
said this:

"55. So far as the requirements of fairness areerned, there is
no real distinction between cases such as themgrasd those considered
in Q. It follows that the decision maker must explto an applicant the
purpose of the interview. It is not suggested that did not happen in
this case. If the decision maker forms the viewichmust at that stage
be a provisional view, that the applicant is lyagto his or her age, the
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applicant must be given the opportunity to addtBssmatters that have
led to that view, so that he can explain himselfafcan. In other words,
in the present case, the matters referred to iagoaph 15 above [the
matters relied on to reach the conclusion in tleet should have been
put to him, to see if he had a credible respondgbdm. The dangers of
misunderstandings and mistranslations inherenthen dbsence of the
interpreter reinforced the need for these matterbe put, to give the
Claimant an opportunity to explain.”

1.17. That of course is to an extent fact senstvihat particular situation. But | am bound
to say | do not accept that the view reached by dheision-maker must be a
provisional view at the end of the interview. laynwell be in a given case that a final
view is reached if there is sufficient informatiand sufficient in the questioning which
leads to a final decision. It may well be that theplicant had been given the
opportunity to address the matters inasmuch asddebeen asked all the relevant
guestions, given his answers and those answers Hesoh considered to be
unsatisfactory in various respects, and the uriaat®my nature of those answers had
led to the conclusion reached. There is nothingcessarily provisional in the view
which may be formed. Of course, if it is a proersal view, and if it is recognised by
the social workers to be a provisional view becapsehaps they have formed a
conclusion that there has been a degree of evasgem certain respects, or that
particular answers have not been satisfactory, tbase matters had not been put
specifically to the individual in question and se has not really been given the
opportunity of dealing with them, then and in thageumstances it may be necessary
for him to be given the opportunity to deal witleth. But | would not accept that it
was a universal requirement, whatever the circumestof the case.

1.18. The second point to come out of that sententleat Stanley Burnton J refers to the
provisional view that the applicant is lying ashis or her age.

1.19. In many of these cases, and this is an exaripg UASC in question does not know
when he was born, does not know what his true sgand has relied upon what his
family has told him. There is no documentationd amdeed in Afghanistan cases
certainly, and | suspect in others, the existeriGdpcument which purports to show a
date of birth may well, for various reasons, notd&eble. Again, it may well be that
the individual is entirely dependent upon what be been told. In fact, it is true to say
that every withess who is asked his date of bsttldpendent upon hearsay because he
does not know when he was born. But it is allrii@re the case in situations such as
exist in Afghanistan. Thus, the UASC may genuiraatgl honestly believe that he is
the age that is being put forward. But that matybeothe case, and one has to bear in
mind that it is not necessarily the case that a OA8o says he is whatever age is
lying, when the assessment is that he is actuddigrdhan that. It may simply be that
what he believes to be true is not. However, tlageecases when he is deliberately
indicating an age which is younger than his true. aylost of those who come in as
UASCs will have been assisted by an agent, andl#dmmant is no exception. It is of
course well-known to agents and thus common knayeetlat if the UASCs persuade
the authorities here that they are under 18, théyow allowed to remain here, whether
or not they are true refugees, until they havelredd¢he age of 17 and a half, when the
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Border Agency begins to take steps, but certaimdy twill be allowed to remain here
for a time. Accordingly, the younger they can makemselves out to be, the more
chance they have of being able to stay here fabatantial period of time, which will
assist them in setting down roots here perhaps ey, hope, getting a favourable
decision in due course when they reach the age wiegnwould otherwise be liable to
be removed if their asylum claims are rejected.

1.20. One must recognise that there is in thesesaastrong motive for ages to put as low as
possible. That does not of course mean, and noistentaken to mean, that these cases
are approached on the basis that one starts biirthithat the person concerned may
not be truthful. It is necessary that an open nmnkept at the outset, and the matter is
approached on the basis simply of the appearamreeahour, history given, answers
to questions and what is known about him. Sometiofecourse there is an input, for
example from those who are running the home or exteerit is that the individual is
accommodated, because his attitude and actions Wwheis not the subject of any
interview or formal consideration of his age mayifo@ortant in seeing how he reacts
generally to those with whom he is placed. Fomgxa, if he says he is 15 and is
placed with others of the same age, the way heacie with them may provide a very
powerful indication as to whether he actually istltdt age or not. It is not suggested
that in this case there was any such materialdai® but | simply refer to it as an
indication of what can be important.

1.21. If there is such material, then it ought éoput to the individual in question for him to
respond to it, and it is of course necessary, ig information that comes to light after
the formal interview has taken place, that thgbus so that he has an opportunity to
deal with it. That would be the case with any ewick that was not available or not
considered at the time of the interview and whgkubsequently to be used against the
individual. Fairness dictates that he must be rgitlee opportunity to deal with it.
Thus, | would not regard Stanley Burnton J's olm@yas as being necessarily all
embracing and valid for all cases. It will depambn the individual circumstances of
the case.

1.22. If the matters upon which reliance is plakade been gone into in the interview, there
have been answers given to questions which idethiéy evasions or discrepancies
relied on, then it may well be unnecessary to rerofhe matter if reliance on those
matters is used against him.

1.23. | come now to the content of the interviewhe matters that were in fact relied on. We
find those set out in the document which is produce the reasons under the heading,
"Analysis of information gained" and "Conclusionf the assessment. The rubric
beside that reads as follows:

"Key indicators of the conclusion.

The assessing worker should draw together therrdton obtained and
present his/her views and judgement on the agehnefperson being
assessed, giving clear reasons for the conclusitbrikis differs from the
stated age, clear reasons for this disagreemeuntdshe given.
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Please remember that this process is not an egamice and that the
conclusion should always give the benefit of thalitd

1.24. Ms Luh submits that that is an overriding amgortant principle: because these are
inexact matters, it is always necessary from theeaiuo bear in mind that the benefit of
the doubt should be given. | do not think that tkaan approach which is appropriate.
What the social workers must do is to make thesessment based upon the evidence
that they have heard from the individual and tlegervations of him. In reaching that
conclusion, they must bear in mind that the bergdfainy doubt must be given. Thus
they must only conclude that he is older than lys && is if they are satisfied in their
own minds that that is the correct conclusion txhe If they have any doubt about it,
then of course the benefit must be given to théviddal. But they are entitled to, and
indeed bound to, reach their own conclusions omthterial that is before them, and it
is only if, having made that assessment, their lc@ians are not entirely firm that they
should then come down in favour of the claimatrttis bnly if they are persuaded that
his stated age is not as he says it is that thewldhconclude that that is indeed the
case.

1.25. Thus, the reasons that they give are impbrt&hose reasons must be read as a whole.
It may be that in a given case some are not, orfabe of it, particularly weighty;
others, on the other hand, looked at in isolatiorgy be of some considerable
importance. But what matters is the overall vielvmay be that some of the matters
relied on can be said not to justify the conclusieached, but that does not mean of
itself that the conclusion can be said to be wrolghat matters is whether there are
sufficient reasons which show that the decisionlmanpheld.

1.26. Furthermore, so far as this court is conakroee has to bear in mind what Stanley
Burnton J said, what | said in,Aand what others have said in different contemts i
various courts: that it is to be remembered thatgbrsons who are deputed to make
these assessments are trained and experienced wodkers. It is wrong that the
courts should -- unless of course persuaded teat thas indeed been an error of law --
intervene, and it must be recognised that ther@ d&nger in going along that route
because it takes away from the persons who haveegmonsibility of making the
decision, and seeks to give it to the court whioksdnot have the experience, training,
or the necessary knowledge of the individual caBee court of course has to act upon
the reasons given and, in rare cases, if thereds@ute about the propriety of the
manner in which the interview was carried out, lo@ tonclusions that are reached on
those matters.

1.27. Before | go to the reasons in dealing withdpproach, reliance was placed by Ms Luh
on a decision of Blake J in NA v the London BorowfCroydon[2009] EWHC 2357
Admin, a decision of 18 September of this year.atTlwas an age assessment case
involving the same Council. In fact, there wer® age assessments carried out in that
case. Unfortunately, things had gone wrong in bdththe first one, Blake J made the
point that the matters relied on were, as he pwoitnewhat fragile material to weigh
conclusively in the balance against the age clajne@tier at all or to the degree in
which the balance did weigh against the defendattie conclusion that he was not 15
but 17 (para 28 of Blake J's decision). The msitthat he refers to were "his
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demeanour assessed in interview, his response totérpreter, which he was told not
to do", and that that was indicating some assdrédviour, and some doubt about the
narrative of his travel from Afghanistan to the tédi Kingdom. There was also an
identity document which was not properly taken iatwount by the social workers at
that first assessment. It may well be that theudwnt in question formed an important
basis for deciding that that first determinatiorswmsatisfactory. It was not directly in
issue before Blake J because events had moved dmerwas concerned with the
subsequent assessment which had been carried 200$ Again, of course | have not
seen the precise details of the assessment ircdkat and the reasons given, and one
must always bear in mind that they are fact specifi

1.28. The second interview was unfortunately reddhea flawed procedure, because there
were various matters which | do not need to go wtoch Blake J decided were
somewhat, to say the least, unsatisfactory. Ther® a striking inconsistency in the
notes in relation to an allegedly really importanswer. There was a failure properly
to analyse or engage with the identity document @nseems that there was a
procedural defect inasmuch as the claimant wassked whether he wanted to have
an independent adult present, and furthermoree thhas a two-month gap between the
interview having been conducted and the writingaipthe assessment, which was
recognised to be contrary to Croydon's practicéafe already indicated it was a
seven-day practice). So things clearly, and ompes@xceptionally, went wrong in the
NA case. It means of course that, on its factsetiemo surprise in the decision
reached by Blake J, but it is, | emphasise, a dgtisn its facts, and it does not and
cannot dictate the conclusion which it is propermfe to reach on the facts of this case.

1.29. Let us see what the matters relied on w&hey are set out in the conclusion, and they
read as follows:

"Person is assessed to be 17 years after the agesasent carried out
based on following points observed during the psece

(1) [The claimant's] physical appearance and kisi@hnour suggested
that he is older than his claimed DOB of 01/01/1994ut is a minor
under the age of 18."

Pausing there, of course technically it was notclagmed date of birth; it was the date
of birth provided to him by UKBA, but it was a datieat he was happy to accept
because it coincided with the age that he was sgdrimself to be. Going back to the
reasons:

"(2) [The claimant] was evasive in answering cerigiestions related to
his family background, reasons why he left Afghtamsand age related
guestions.

* [He] said he did not know what his father wasngdoin Afghanistan.
Then he said his father was an engineer, latetdimed that his father is
the director of the Narcotic department in Paktiavihce.
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* He claimed that he left the country as Talibacidkd to destroy his
family. Later he said Taliban was looking exclewfor him.

(3) He could not give a proper reason why he vess when his family
left his younger siblings in danger. He said Tatilwould not kill young
children when he is claiming himself to be a yoehdd at his age of 15.

(4) [The claimant] was confused about dates ofrtbelents happened in
his life -- including the date or month on whicls father disappeared.

(5) [The claimant] could not explain his journey WK. He could just
tell the social workers that he travelled in losrie

(6) [The claimant] does not have any documentdeniity papers to
prove his DOB and nationality.

(7) [The claimant's] attitude and demeanour whballenged by the
social workers became more argumentative and freat older person.

The above document has been read by social woaketsnterpreted to
[the claimant].

[The claimant] has understood the above but inndccade was not happy

with the decision and that the local authority weast respecting his
human rights. He was advised by the assessinglsoorkers that he
could discuss this with his solicitor."

1.30. There is | think an inaccuracy, in that is&d that the above document had been read
by social workers and interpreted to him. The oeaswvere not written up until some
seven days after the end of the interview, andetieino evidence before me that the
claimant was personally told of or had read to the contents. What he was told was
that it was not accepted that he was the age thatdicated, but that he was under 18,
and the only question was whether it was 17 or36.to that extent it may well be that
he said he was not happy with the decision, anthit well be that he was advised that
he should consult with his solicitors. But thegsltbeen a degree of carelessness, on
the face of it, in the manner in which that was@at If all that was intended to be
conveyed was that he was aware of the mattersviérat concerning the social workers,
because it was obvious from the questioning whatabtncerns were, then well and
good, but that is not unfortunately what the docotrsalys. However, it may be that
that is not of itself sufficient to justify an adge decision.

1.31. The questions relating to his history andkbemund and reasons why he left
Afghanistan are of course relevant. Some of theay well be highly relevant to his
age: discussions of his family; discussions of whenfather died, which he said was
18 months before the interview in question; atteniptsee whether the account hangs
together, all are material in at least considethigy credibility generally, which is a
factor which can be taken into account, and inatefinstances is of direct relevance to
age.
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1.32. It is said by Ms Luh that he was never asksdhe should have been, how long it had
taken him to get from Afghanistan to this countrgcause if it had been a substantial
period of time, that would be or could be materiaHe had apparently told the
interviewers in the previous assessment that itthlaeih about two months, but there is
a record in the notes, although it is not repeatetthe typed reasons, that he had said
that it had taken him seven months on this occasidnthing appears to have been
made of that discrepancy, and indeed the period neasmentioned in the reasons
given. But it does seem that the interviewersadikl how long it did take him and did
get an answer. Of course, there is a degree ariabitty because the longer it took him
to get here, the younger he would have been wraamnig Afghanistan, and that might
be material because one would not expect a familgend a child who was then
perhaps only just 14, maybe even younger, to cam@own unless it was absolutely
vital for his protection that that should be theegaand thus the account that he gave as
to why he left becomes possibly more material, amy holes in it and any
discrepancies observed in it the more important.

1.33. The starting point, as | say, is demeanowt #e manner in which he answers
guestions, and the view taken of him as a pers®hat of course is not of itself
determinative, and is a dangerous basis for regchifinal conclusion if looked at on
its own, because one has to take into account bagkd, the circumstances in which
he lived in the country of origin, what he may haane through in having to travel
here, what he may have gone through and sufferagioountry. All are material and
may have an impact on the manner in which he de#ls questions and acts in the
course of interview. Again, as | have already sthé reactions to the interview and
the questions asked are of importance.

1.34. It is not possible to spell out in detail witas about demeanour, appearance and the
manner in which questions are answered which léadfie conclusion in question
unless there is something striking. It is a questf judgment; it is a question of
experience; it is a question of training, which @iddead to it. | am far from saying
that one must assume that social workers are iivialin this respect. They are not.
Indeed, one only needs to look at first assessimanmat which said that he was over 18,
and in the circumstances of ANC which related t®easments carried out at much the
same time, to see that mistakes can be made. Ostebe well aware of that.

1.35. Ms Luh has raised cogent criticisms to irdlial matters relied on, and she submits
that, for example in relation to the question ask@ther younger siblings were left in
danger at the age of 15 as the eldest son of thierfaor even at the age of 14, he would
not be regarded as a child for the purposes offHidan and their lack of activities
against children. So far as his father's employmers concerned, he said that he was
an engineer and then that he was involved in theotias suppression. The two are not
exclusive. But if one looks at the notes, one skaswhat is said is that there were
three separate answers given to this question,tlaadnterviewers were entitled to
regard it as evasive rather than merely to be egdlaby forgetfulness coupled with
the fact that the father was indeed trained ashgmeer.

1.36. When his father disappeared was, one wowd tireought, a most important matter for
him. Indeed, he became upset when that issueaisesdr which is not at all surprising.
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1.37.

1.38.

1.39.

1.40.

It could be said that it was a matter that one ddave expected him to have etched on
his memory and he would not have been as vagueeawds about when it had
occurred. Whether that is a fair point or not @s for me to say. The only question |
have to ask myself is whether it is a point that ba relied on as a factor to be taken
into account. |think it is difficult to say thatcannot.

| have to ask myself, in the light of thetictsms which have been raised, and in the
light of the approach that | have indicated to e ¢orrect approach, whether it can be
said that, in the circumstances of this case, &uoesthn was one which was flawed as a
matter of law. | can understand and appreciatetitieisms that have been made. But
there is, in my judgment, nothing in this decistbat can be said to be such as shows
that it was one which could not reasonably havenbeached, or was in any other way
flawed by a failure to have regard to material Bratt and it seems to me that the
reasons given, looked at as a whole, are apprepioatthe decision and do justify the
conclusion which was reached.

Accordingly, I would dismiss the claim inagbn to that interview and age assessment.

| have already indicated that the Council haw belatedly produced the necessary
plans for the future. They should have done iglago. In fact, there is a period of 35
working days laid down within which such shoulddmne. Quite why it was not until
very recently that these plans and assessmentsmate | do not know. | suspect it is
general pressure upon this authority, which hasrlsfortune to be the authority that
deals with so many of these UASC cases becauseaiwhe Home Office is situated.

| do not doubt that their social services departmenparticular is under the most
enormous pressure. But having said that, | feat the law does require that these
things are done within a particular time and thastibe kept to.

There are criticisms of the content of theeasment and the plan that has been put
forward. The Council has not had the opporturotgéal with those criticisms, and it is
not possible for me at this stage to consider wéretiiiere has been any error of law in
the assessment and plan that has been put fordraalded, the Council has not had the
opportunity of considering whether there is anyidmy in any of the criticisms that
will be made because it may well with be that tively accept that some amendments
should be made, or they may give good reasonsafong that what is suggested is not
appropriate in the circumstances of this case.

1.41. The claim as lodged criticised the lack &f #ssessment and plan. It would have to be

amended if there were to be a challenge to the atahthe assessment as it has been
made. As | have said, | cannot deal with that.e ©hly question is whether | simply
dismiss the claim or leave it open for that matbelbe raised if there is a valid claim. |
imagine the difference may be important. | imagyoa are legally aided, is that right,
Ms Luh?

1.42. MS LUH: Yes.
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1.43. MR JUSTICE COLLINS: Obviously whichever wiayvent, whatever | did, you will
have to persuade the Legal Services Commissiontthats a claim that needed to be
pursued, or was appropriate to be pursued.

1.44. MS LUH: Quite.

1.45. MR JUSTICE COLLINS: It seems to me that ooght really to start from scratch
because it will be a question as to whether irgsiable, and it would be wrong for the
Council to be put in the position of having to facelaim in which permission had not
been granted. That goes to costs and the burdemthp Council. So unless you have
strong grounds to the contrary, | think what | vdb is to dismiss this claim, but of
course indicate that if things are unsatisfactorgt d you, having negotiated with the
Council, reach a situation where you take the \ieat there is a good case to be made
that they have gone wrong, then you will have tspade the court accordingly.

1.46. MS LUH: All I would say to that, my Lord, ikat, in relation to dismissing the case on
ground 3, that you would simply indicate as youenalready done, but simply indicate
clearly, that the dismissal is simply on the baisét it has been superseded subsequent
to the judicial review, so that it cannot be drawan adverse way in relation to --

1.47. MR JUSTICE COLLINS: I thought | had madettblzar, that | have not been able to
deal with any argument that the assessment and tplainis made is defective
nonetheless, but it may not be because you mayleet@ persuade Croydon, or they
may have good reasons for rejecting, but whichévsr you will have to make a fresh
challenge to that in due course. Even if | adjedrit, | would only do so on the basis
that you needed permission to proceed. So youbwilh no better position. | think the
right course in those circumstances is to disntiextaim.

1.48. MS LUH: Yes, and the only thing | would flag, my Lord, in relation to this heading
is that you mentioned earlier 35 weeks; it is dbyugb working days.

1.49. MR JUSTICE COLLINS: Did | say weeks? Thatswa slip of the tongue.
1.50. MS LUH: | wanted to make sure that is rdftelcaccurately in the judgment.

1.51. MR JUSTICE COLLINS: | will make sure thataths changed when | approve the
transcript.

1.52. What about costs?

1.53. MS LUH: Our submission is that there shdadcho order as to costs on two bases: one
is, in relation to ground 3, it has been dismiskedthe sole reason that it has been
superseded.

1.54. MR JUSTICE COLLINS: You would have won onahd you are right, there has been
a lamentable failure, 1 am afraid, by the Counacilanswer letters when they should
have been answered, and there has been a failuwentply with the obligation to
produce the plan and assessment. But equallyhgwee won on the age assessment. |
think the fair order probably is no order for costs
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1.55. MISS DAVIES: | would seek to persuade youwrdship that there should be a
percentage order for costs.

1.56. MR JUSTICE COLLINS: You can try to persuade, yes.

1.57. MISS DAVIES: Simply looking at it on an igsby issue basis, the majority of the
claim form related to the age assessment, anddbedl has had to incur considerable
costs meeting that challenge, which it has wone iBsue relating to the assessment
was actually dealt with fairly briefly by producirthe assessment, and | completely
acknowledge that it was produced late. | take sizsiee with the point about failure to
respond to correspondence because in fact the @alishask for extra time --

1.58. MR JUSTICE COLLINS: But not until ratheréat You have a letter of 20 July. That
was your opportunity to give an immediate reasarever and you did not.

1.59. MISS DAVIES: There was a delay in responding

1.60. MR JUSTICE COLLINS: It is important, becaufsgou had answered that letter of 20
July, then you would have had on record your ansteethe claim on the age
assessment, and it would have been much easibos$e tircumstances to say, "Well,
this means that you have said, you have gone ug ftod your answer has been
accepted". It may also, if there had been a folweer, have persuaded the Legal
Services Commission not to -- because of coursasgwould have had to advise on
the basis of that, and it may be that they woulsiehgone ahead, but it is very
important that an answer is given to a pre-actimtgeol letter in order to meet that
possibility. | am afraid that is really what | wasticising in the failure to answer
correspondence. | think to some extent you hawadirt this on your own heads -- to
some extent.

1.61. MISS DAVIES: Well, my submission is that ildeught to be an order for costs, of
some of its costs, in the Council's favour to fliae fact that it has won on the major
issue, and | suggest an appropriate percentagaelveubO per cent, subject to the usual
section 11 order because the claimant is publiahgéd.

1.62. MR JUSTICE COLLINS: It is all a bit acadentiecause there is no way, | suspect,
that you would ever enforce any order for costs.

1.63. MISS DAVIES: It may be academic from themaf enforcement, but nonetheless
necessary to persuade the auditors that the Cduasiprotected its entitlement.

1.64. MR JUSTICE COLLINS: You can tell the audgdhat you have done your best, but
you did not persuade the judge. No order for costs

1.65. MS LUH: | am grateful. Would it assist yfmu us to draft a simple order?

1.66. MR JUSTICE COLLINS: | do not think it is ressary, | have simply said claim
dismissed, no order for costs, and you can have geuessary detailed assessment
order -- whatever they call it nowadays.
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1.67. MS LUH: | am grateful, my Lord.
1.68. MR JUSTICE COLLINS: Thank you both.

1.69. | must say | rather hoped_intiat age assessments were not likely to trouldectiurt
again. | gather they are still floating around.

1.70. MS LUH: My Lord, if it does not trouble tlgeurt, then | would be out of business.
1.71. MR JUSTICE COLLINS: | am sure you have matde that you could deal with.

1.72. MS LUH: | wish it would not trouble the coubut unfortunately it is still a very live
issue, and it may be with A v Croyd@nd the Supreme Court judgment, which |
understand will be handed down in a few weeks' time

1.73. MR JUSTICE COLLINS: Two weeks?

1.74. MS LUH: -- two or three weeks' time. Atdehefore the end of term, no later than the
end of --

1.75. MR JUSTICE COLLINS: It is a worrying thoughtam bound to say. | do not think it
will make a great deal of difference to the regulnost cases.

1.76. MS LUH: It depends on how their Lordshipaldeith the Article 6 issue.

1.77. MR JUSTICE COLLINS: If it means in effectathwe are going to have to consider it
on a very different basis, then we are in trouble.

1.78. MS LUH: One of the issues raised, as | wtdad it from counsel for the appellant,
one of whom was my supervisor, is that there wagsiestion raised in the hearing in
relation to whether or not judicial review in itgrisdiction can deal with some of these
very crucial issues.

1.79. MR JUSTICE COLLINS: It depends. There ibtaof Strasbourg jurisprudence on
this, as you know, and it may depend on the exténie judicial review. They got
around that in the control order cases by effelstisgnoring what Parliament intended,
and saying judicial review was equivalent to a tsereview -- reliance on, is it,
Wilkinson v the Parole Boad No, Mental Health Review Tribunal, | think. ha
bound to say it is a decision which | have nevanbentirely happy with, although it
may be in given cases it needs to be there. Buhk, as | say, | am not sure that it
necessarily will make a great deal of differencerall to the outcome of most cases.
But anyway, we will have to see. Who is your pupdster?

1.80. MS LUH: Itis lan Wise.

1.81. MR JUSTICE COLLINS: Yes, lan and | go badkmg time, as you may know. 1 led
him in a number of cases at the Bar. He has apgdmafore me quite regularly.

1.82. MS LUH: Yes, | gathered that.
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1.83. MR JUSTICE COLLINS: All right. Thank you.
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