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1.

MR JUSTICE COLLINS: Both BB and BC were made $lubject of control
orders on 24th February of this year. Those ordergained various obligations
which it is accepted meant that Article 6 of therdpean Convention on Human
Rights applied. Following the decision of the Hewd Lords in_AF (No 3]J2009] 3
WLR 74, on 5th October 2009 Mitting J considereckethler there had to be further
disclosure of material relied on by the Secretdr$tate in order to comply with the
requirements of Article 6. He decided that soméhir disclosure was needed. The
Secretary of State decided in each case that siscloslre was not possible on
grounds of national security. He therefore revoltezl orders which had been made
in February and has replaced them with the presetdrs which were made on 9th
October of this year.

The hearing before me was intended to constihgéhearing, which would in
accordance with section 3(10) of the 2005 Act decidhether the orders should be
maintained. It was fixed in relation to the prexdarders, but it was envisaged that it
could deal with the fresh orders. This was becdhseSecretary of State contends
that the obligations contained in the new ordees as it is put, light enough to mean
that Article 6 does not apply or, if it does, nother disclosure is required.

Counsel were all of the view that the sensiblersedor me to adopt was to
deal with the application of Article 6 as a prelrary point. If | were persuaded that
the Secretary of State was correct and no furtisslasure was needed, because the
special advocates could deal with the closed naten such information as they had
from the controlees, those representing the cargsolwould want to appeal rather
than have a section 3(10) hearing which they wauldmit was unfair. If | were
persuaded that the Secretary of State was wrong@arther disclosure might well
be needed, he would want to reconsider the posdiwh in all probability seek a
ruling from the Court of Appeal. | accepted thapraliminary ruling was in those
circumstances desirable. 1t is, | think, obviohattAF (No 3)has created a real
difficulty for the Secretary of State to uphold mpasontrol orders to which Article 6
clearly and unarguably applies. This would covircantrol orders which have
hitherto been made, save perhaps for a few in wtiiehopen material suffices to
justify them and the obligations imposed by theBo, in an endeavour to maintain
some control over those who the Secretary of Stagpects of being involved in
terrorist-related activities, he has reduced thiggations to a minimum. He asserts
that that minimum as applied in these cases enalieso avoid the requirements of
AF (No 3)and Article 6 and to revert to the position whighs understood to apply
before AF (No 3) Thus no more disclosure is needed and the dpadiecate
procedure would provide the necessary safeguardedaontrolees even though they
might be unable to deal with specific allegationsnoaterial because of lack of
knowledge of such allegations and material.

While not identical, the obligations in the orddrsfore me are similar. In
BB's case, they contain the following requirements:

1. That he continue to reside at his present addresgiae at least
two working days notice in writing if he intendsdtay overnight
or longer at any other address.



2. To report to a nominated police station every day.

3. To surrender any passport, identity card or tradeeument and
not to apply for or have in his possession any dwmnt or ticket
which would enable him to travel outside Great&ntwithout
permission from the Home Office. He was also ndtavel
outside Great Britain, to be present at an airposeaport or any
part of a railway station which provides accesartonternational
rail service without permission of the Home Office.

4. Not to associate with BC without prior permissidritee Home
Office.

5. In BC's case, the requirements are the same, bavée is not to associate with BB
and one other named person without permission themHome Office.

6. That the obligations under the present controbr@re very considerably less
restrictive than those which with one important epton have applied to control
orders which have been considered by the courteiit is clear. The concession
that Article 6 applied was because it was accetttatithe effect of control orders was
decisive for civil rights in some respects at lpase per Lord Bingham in Secretary
of State for the Home Department v MI®)08] 1 AC 440 at page 470F.

7. The exception is important since it was MB's ord€he obligations imposed
in his case are referred to in paragraph 22 inGbert of Appeal in that case. The
obligations were as follows:

(@) "(1) You will reside at [a given address] and slwlle the
Home Office at least 7 days prior notice of anynge of
residence.

(b) (2) You shall report in person to your local pol&ation ...
each day ...

(c) (3) You must surrender your passport [et ceterdravel
document or document which would enable you toetrav
your possession]

(d) (4) You must not leave the UK..."

8. And you must not be present at any airport, seagtacetera. As will be clear, those
obligations are the same, with minor variationsthase which are applicable in these
cases, but there is an additional one:

(@) "(6) You must permit entry to police officers andrgons
authorised by the Secretary of State, on productdn
identification, at any time to verify your presenae the
residence and/or to ensure that you can comply anith are
complying with the obligations imposed by the cohorder.
Such monitoring may include but is not limited to:-
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(b) a search of the residence;

(c) removal of any item to ensure compliance with #mainder
of the obligations in these orders; and

(d) the taking of your photograph."

9. It was that obligation, number (6), that led to #@ncession that Article 6 was
applicable and indeed none of the judges who censitithe case questioned the
propriety of that concession. The report in theustoof Lords ([2008] 1 AC 480)
does not mention that particular obligation in tiela to search and seizure and it is
interesting to note that Lord Bingham in his speethourse refers to the concession
and makes it clear that that concession was ndt tttea mere fact that it is a
Convention right that may be breached means tleaé tis an application of Article 6
because a Convention right is a civil right, bdérs to the propriety of the concession
that Article 6 applied. It is perhaps unfortunéde those who look at the House of
Lords decision that it was not made clear what lihsis of the concession was,
namely, as | say, that the search and seizure wanridtitute a trespass. No doubt,
the absence of that requirement in these conta#rerwas deliberate because it was
recognised that, had it been included, it wouldvitadly have meant that Article 6
was applicable and it is not anywhere suggested jradeed it would not be, | think,
the case, that if Article 6 is applicable becausa particular obligation then it is not
generally applicable to the consideration of thetea order provisions.

10. As | have said, the concession did not extendhtacageptance that Convention
rights had been converted to become civil rightdh®yHuman Rights Act of 1998.
Thus, in_MBin the Court of Appeal [2007] QB 415, in paragr&éof page 443G,
Lord Phillips, giving the judgment of the courtjcsa

(@) "35. It is arguable that, by giving a remedy in ilciv
proceedings for infringement of Convention righthe
Human Rights Act has converted those rights intd Gghts,
so that Article 6 applies to them. Mr Burnett has accepted
this analysis and has rightly submitted that ia$ necessary
for us to decide whether it is correct as it isgated that the
control order adversely affects MB's civil rightsdathus that
these proceedings involve the determination othis rights
and obligations."

11. Article 6(1) provides:

(@) "In the determination of his civil rights and oldigppns ...
everyone is entitled to a fair and public hearinghin a
reasonable time by an independent and impartibural
established by law."

12.The Strasbourg jurisprudence establishes that dgfits and obligations have an
autonomous meaning. In R (Alconbury Ltd) v Envitent Secretary2003] 1 AC
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295 at page 327, Lord Hoffmann gave a useful hystéthe jurisprudence relating to
the application of Article 6. At paragraph 78, ddtoffmann said this:

(@) "78. As a matter of history it seems likely thae thhrase
‘civil rights and obligations' was intended by fih@mers of
the Convention to refer to rights created by pevedther
than by public law. In other words, it excluded ke right
to a decision as to whether a public body had aetstully,
which English law, with that lack of a clear distiion
between public and private law which was noted ligei),
would treat as part of the civil rights of the midiual. Sir
Vincent Evans, in his dissenting judgment® Compte, Van
Leuven and De Meyere v. Belgi(h®81) 4 EHRR 1, 36, said
that an intention that the words should bear thasraw
meaning appeared from the negotiating history oé th
Convention. In his dissenting judgment Kidnig v Federal
Republic of Germany1978) 2 EHRR 170, Judge Matscher
said that the primary purpose of article 6(1) wasway of
reaction against arbitrary punishments under thedTReich,
to establish the right to an independent court imioal
proceedings. The framers extended that conceptas@sc
which, according to the systems of the majority of
contracting states, fell within the jurisdiction thie ordinary
courts of civil law. But there was no intentionapply article
6(1) to public law, which was on the continent atterafor
the administrative courts.

(b) 79. These views of the meaning of ‘civil rights and
obligations' are only of historical interest, besauas we
shall see, the European court has not restrictédea6(1) to
the determination of rights in private law. The lpable
original meaning, which Judge Wiarda said, at p, 205
Kdnig's case was the ‘classical meaning' of the terml ‘Civi
rights' in a civilian system of law, is neverthaesportant.

It explains the process of reasoning, unfamiliaatoEnglish
lawyer, by which the Strasbourg court has arrivéedha
conclusion that article 6(1) can have application t
administrative decisions. The court has not singalyg, as |
have suggested one might say in English law, that can
have a 'civil right' to a lawful decision by an adrstrator.
Instead, the court has accepted that ‘civil righsans only
rights in private law and has applied article 6(tD
administrative decisions on the ground that they ca
determine or affect rights in private law.

(c) 80. The seminal case Ringeisen v AustrigNo 1) (1971) 1
EHRR 455. This concerned an Austrian statute which
required transfers of agricultural land to be apptbby a
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District Land Transactions Commission with a righappeal
to a Regional Commission. In the absence of apjrova

contract of sale was void. The purpose of the las to keep
agricultural land in the hands of farmers of snaaldl medium
holdings and the District Commission was requi@defuse
consent to a transfer which appeared to violate plalicy.

This was a classic regulatory power exercisable aoy
administrative body. The court nevertheless held #rticle
6(1) was applicable to its decision on the groumat it was
'decisive’ for the enforceability of the privatevlaontract for
the sale of land. Thus a decision on a questigoubfic law

by an administrative body could attract article)@§¥ virtue

of its effect on private law rights. On the fadtse court held
that article 6(1) had been satisfied because thgioRal

Commission was an independent and impartial tribuna

(d) 81. The full implications oRingeisernwere not examined by
the court until some years later. It ledkdnig v Germany?2
EHRR 170 to a sharp disagreement between those ersmb
of the court who saw it as a means of enforcingimmim
standards of judicial review of administrative athaimestic
tribunals and those who regarded it as a poteR@aldora's
box and wanted to confine it as narrowly as possibir.
Konig was a surgeon charged with unprofessionabdegon
before a specialist medical tribunal attached & Rhankfurt
Administrative Court. It withdrew his right to ptaze and
run a clinic. He appealed to an administrative Coofr
Appeal and there followed lengthy and complicated
proceedings. His complaint to the European coumdeun
article 6(1) was that he had been denied the righta
decision 'within a reasonable time'. But this rdisthe
question of whether, in principle, article 6(1) hpg to
disciplinary proceedings before an administratigart By a
majority, the court held that it did. On thRingeisen
principle, it affected private law rights such das oodwill
and his right to sell his services to members efghblic.”

13.He then deals with Judge Matscher's dissent aB8 oontinues:

(@) "83. The majority view which prevailed iK6nig's case has
enabled the court to develop a jurisprudence bychviiihas
imposed a requirement that all administrative dents
should be subject to some form of judicial revié&gweden,
for example, has been held to be in breach oflargitl) on a
number of occasions because it lacked any procedyre
which a Government decision could be challengedhm
courts [he cites various cases].Banthem v The Netherlands
(1985) 8 EHRR 1 the Netherlands was similarly helthe in
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breach because in constitutional theory the adtnatige
court to which an appeal lay only tendered adviehe
Crown which it was entitled to reject.”

14.1 do not think it is necessary to read further. rd.ddoffmann repeated those
observations in relation to the history of the a&agh in Strasbourg in Begum v
Tower Hamlet42003] 2 AC 430.

15. It follows that the original distinction betweemniyate and public law is not
now to be regarded as determinative as to whetherlé\6 applies. But the existence
of a private right which is directly affected byetldecision of a public body is of
importance since it is likely to lead to the apation of Article 6. | have used the
adverb "directly” since, as will become apparent,Hill submits that an indirect or
incidental effect does not engage Article 6 andrehare cases decided in the
European Court of Human Rights which can be saglifport that distinction.

16. Mr Hill placed much reliance on the European Calatision in_Ferrazzini v
Italy [2002] 34 EHHR 1068. That case concerned tagabbns and in paragraph 27
the court said this:

(a) "Relations between the individual and the Stateehadearly
evolved in many spheres during the fifty years Wwhiave
elapsed since the Convention was adopted, withe Stat
regulation increasingly intervening in private-laglations.
This has led the Court to find that proceduressifi@sl under
national law as being part of 'public law' couldm@ within
the purview of Article 6 under its ‘civil' headtlie outcome
was decisive for private rights and obligations regard to
such matters as, to give some examples, the saémaf the
running of a private clinic, property interestse tyranting of
administrative authorisations relating to the ctiods of
professional practice or of a licence to serve ladtio
beverages..."

17.And it then cites various authorities which supptire¢ various propositions. It
continues:

(a) "Moreover, the State's increasing intervention ihe t
individual's day-to-day life, in terms of welfareopection for
example, has required the Court to evaluate featfreublic
law and private law before concluding that the dssderight
could be classified as ‘civil'"..."

18.And then it refers to various cases. It continne?s:

(a) "However, rights and obligations existing for amiindual
are not necessarily civil in nature. Thus, politidghts and
obligations, such as the right to stand for electio the
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National Assembly, even though in those proceeditngs
applicant's pecuniary interests were at stakenatecivil in

nature, with the consequence that Article 6 8 1sdoet
apply. Neither does that provision apply to disputetween
administrative authorities and those of their emp&s who
occupy posts involving participation in the exeeciof

powers conferred by public law. Similarly, the abgion of
aliens does not give rise to disputesritestationsover civil

rights for the purposes of Article 6 § 1 of the €ention,
which accordingly does not apply..."

19. And then_Maaouia v Frangs cited:

(@ "29. In the tax field, developments which might &av
occurred in democratic societies do not, howeviéecathe
fundamental nature of the obligation on individuals
companies to pay tax. In comparison with the pasitvhen
the Convention was adopted, those developments hawe
entailed a further intervention by the State inte tcivil'
sphere of the individual's life. The Court consglénat tax
matters still form part of the hard core of puldigthority
prerogatives, with the public nature of the relasioip
between the taxpayer and the community remaining
predominant.”

20.And it went on to decide in those circumstances$ #rcle 6(1) did not apply. But
the reason why Article 6 did not apply is becaus®,| have already cited from
paragraph 29, tax obligations were a fundamenthlgemeral prerogative imposed on
all citizens of a country. Control orders, by gast, are not part of the hardcore of
public authorities' prerogatives, to use the wartishe court in_Ferrazzini Rather,
they are specific and exceptional novel provisiswtsch control the activities of
individuals and prevent them from exercising ablgh rights which a citizen of this
country generally is able to exercise. While ihcg necessarily possible to regard all
those rights as civil rights within the meaningAaticle 6, some clearly can be so
categorised. Thus, for example, the bar on traway, and in BB's case on his
evidence does, interfere with his ability to plagaat in the business venture in which
he is involved in Germany.

21. The main thrust of Mr Hill's submissions is thia¢ tHouse of Lords approach
in AF (No 3, driven by the decision of the European CourHafman Rights in A v
United Kingdom a decision of 19th February of this year, wastam, in_A'scase,
detention and, in AF's, obligations which involv&dnificant restrictions on liberty.
Thus, the application of Article 6, which was cotee and which was inevitable in
those cases, does not follow where these lightégailons are imposed. Mr Hill
also, as | have indicated, submits that any effaativil rights, assuming there is any,
is merely incidental. In this submission, he prayaid Maaouia v Franci000] 33
EHHR 1037, in which the European Court decided Artitle 6 had no application to
immigration controls on aliens. This, incidentalhas led SIAC, which is concerned
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with removal from this country of allegedly undedile aliens, to decide that Article 6
has no application so that the special advocateepore can be used without the need
for such disclosure as Article 6 would require. eTdourt in_Maaouiavas influenced
by the existence of Article 1 of Protocol 7, whiphovided specific guarantees
applicable to the expulsion of aliens. But in gaaph 38 of the court's decision a
general point was made in these words:

(@) "In the light of the foregoing, the Court considé¢hsit the
proceedings for the rescission of the exclusioreQrdhich
form the subject matter of the present case, docantern
the determination of a ‘civil right' for the puressof Article
6 8 1. The fact that the exclusion order inciddytaad major
repercussions on the applicant's private and fahfdyor on
his prospects of employment cannot suffice to btingse
proceedings within the scope of civil rights progetc by
Article 6 § 1 of the Convention..."

22.That approach has since been confirmed both irsi&itag and in this country, most
recently by the House of Lords in RB (Algeria) vcBdary of Statg2009] 2 WLR
512, a case to which | shall return later. Howeeentrol orders impose obligations
which are intended to restrict those subjectetiéot The effect on any rights cannot
therefore be said to be incidental. Indeed, & #vigument prevailed, it would surely
apply to all obligations imposed by control ordersthat Article 6 could never be
relied on. That is of course contrary to AF (Not® MB and to other cases in which
the application of Article 6 has been accepted.

23. As has already been noted, the concession indMBhiot extend to accepting
that Convention rights were themselves civil righfshere are, however, strong dicta
in a number of domestic cases that they are, dleipoint has never been decided as
part of theratio decidendiof a case. Entry, search and seizure powers tédfiene
with Convention rights, namely Article 8 and Arecl of the First Protocol. Article
8(1) provides:

(a) "Everyone has the right to respect for his private family
life, his home and his correspondence.”

24.And Article 1 of the First Protocol entitles a pmnsto peaceful enjoyment of his
possessions. It can, however, be said that esggrch and seizure would otherwise
be tortious and so there are private law rightscivhare in issue independently of
Convention rights. Mr Hill submits that the obligems in these cases do not affect
any rights other than Convention rights, althoughsbggested that they do not even
create a possible breach of those rights.

25. Article 8 is breached if there is a disproporti@nmterference with the rights
set out in 8(1). The obligations imposed do invigw interfere with the exercise by
the controlees of their private lives. They arejsctied to requirements, breaches of
which are criminal offences carrying a maximum igéfyears' imprisonment. Thus
they are not able to live as freely as the genasopllation. They must report to the
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police and notify the Home Office of any intendedv, even for one night, from the
addresses at which they are required to live. Tdsnot travel. While there is no
right to a passport, a refusal which is not justifimay be challenged by judicial
review. The inability of its citizens to travel ae of the marks of a totalitarian
regime which has no regard for human rights. InsB&ase in particular, there is
reliance, as | have said, placed on the free mowmempevisions of the European
Union because of his business venture in Germdhynay be that those are to be
regarded as civil rights, but they can equally berndden in the interests of national
security. Thus, in themselves, they provide noitamdhl protection for the
controlees.

26. There is in addition the right of association.tiédle 11 provides that everyone
has the right to freedom of association with othekdr Hill inevitably accepts that
that right is breached unless the Secretary okSfamh show that the bar is necessary
in the interests of national security.

27. The only other civil right which it is said to e issue is the right to a good
reputation. The European Court of Human Rightsreaegnised that this is a civil
right within the meaning of Article 6(1). In Weme Poland2003] 36 EHRR 28, the
court stated in paragraph 33:

(@) "The Court sees no reason to disagree with thelgsino
reached by the Commission which, moreover, coirscigi¢h
the Court's own findings in the case of Tolstoy ddiavsky
v. the United Kingdom and in the case of Kurzadwgland
that the right to enjoy a good reputation and tpktrto have
determined before a tribunal the justification ttheks upon
such reputation must be considered to be civiltsighithin
the meaning of Article 6 8§ 1 of the Convention."

28.While the imposition of a control order is not ataek on the controlee's reputation, it
inevitably, subject to one matter raised by Mr Hilll have the effect of damaging it,
since any who are aware of it will know that thatrolee is suspected of involvement
in terrorist-related activity. Mr Hill recognisdhkis but submits that the anonymity
orders provide sufficient protection to avoid tki$ect. But the individual's family
will know and it may be difficult for him to keep from others, if, for example, he is
asked to spend a night at a friend's house ordonmagany someone on a trip to the
continent. In Werner'sase, what led to the application to the Eurofeaurt was the
fact that the insolvency judge who requested thevamt court to disqualify the
applicant as a liquidator, because of alleged pastonduct, then sat in the court
which did disqualify him. There was thus a specifittack on Mr Werner's
reputation. However, the direct effect of the cohbrder does in my view mean that
there is an attack on the controlee's reputatioiciwhe is entitled to have determined
in accordance with Article 6.

29. But these other civil rights are unnecessary ifn¥@mtion rights are
themselves to be regarded as civil rights. Asveheaid, there are a number of strong
dicta to the effect that they are and there arenorthe contrary effect. Some judges
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have reserved their opinions. The starting parihe decision of the House of Lords
in Re S (Minors)2002] AC 291. That case concerned care ordetstamissue was
whether the procedures relating to their impositiveached Article 8 and whether
Article 6 applied. The House of Lords decided thatile there could be
circumstances where there might be infringement&rt€le 6, they did not exist in
the cases under appeal. Counsel for the appédeaitauthority submitted that not all
Convention rights were civil rights in an Article $ense and that "in some
circumstances the right to respect for family lifeder Article 8 was not a civil right
under Article 6" (see page 295C to D). Mr Sales,behalf of the Department of
Health, submitted that Article 6 only applied wheredlomestic law right could be
identified and so, since the interferences undéiclar8 could take many forms, there
was no necessary connection between Article 8 gigking infringed and Article 6
rights being engaged (see page 298F to G). Cotorstle parents in one of the two
cases before the House submitted that every brefaghticle 8 would give rise to a
civil right within the meaning of Article 6 (seegm302F). Counsel for the guardian
in the other case did not go quite so far, statimaf civil rights and obligations
overlapped with Convention rights but were not #ane (see page 304A to B).
Finally, in reply Mr Sales submitted that there wasnecessary connection between
breach of Article 8 and engagement of Article 6 dnd support for the contention
that breach of Article 8 gives rise to rights undarticle 6 in Strasbourg
jurisprudence” (see page 305 E). He cited Maaousaipport of that proposition but,
| am bound to say, | do not see how it helps in toanection.

30. Lord Nicholls gave the leading speech, with whiciids Browne-Wilkinson,
Mustill and Hutton agreed, adding no reasons df then. Lord MacKay also agreed
with Lord Nicholls. He added a few observationsgiickh are not material for the
purposes of this point. Lord Nicholls dealt withetapplicability of Article 6 in
paragraphs 65 to 74 of his speech (pages 319 tof32@ report). It is not necessary
for me to read all those. 1 think | need only gi@ragraphs 69 to 72, which read as
follows:

(a) "69. Thus, when considering the application ofciet6(1) to
children in care, the European Court of Human Right
focuses on the rights under domestic law which then
enjoyed by the parents or the child. If the impuwdecision
significantly affects rights retained by the paseot the child
after the child has been taken into care, arti¢lg Ghay well
be relevant. It is otherwise if the decision hasuaoh effect.

(b) 70. | pause to note one consequence of this limitain the
scope of article 6(1). Since article 6(1) is conegronly with
the protection of rights found in domestic law, ight
conferred by the Convention itself does not as spciify.
Under the Convention, article 13 is the guarantéearo
effective remedy for breach of a Convention rigtdt article
6(1). Article 6(1) is concerned with the protectioh other
rights of individuals. Thus, a right guaranteeddiicle 8 is
not in itself a civil right within the meaning oftecle 6(1).
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(c) 71. Although a right guaranteed by article 8 is inoitself a
civil right within the meaning of article 6(1), thlduman
Rights Act has now transformed the position in ttosintry.
By virtue of the Human Rights Act article 8 righase now
part of the civil rights of parents and childrenr fthe
purposes of article 6(1). This is because now, usdetion 6
of the Act, it is unlawful for a public authorityotact
inconsistently with article 8."

31.1 have cited passages from the arguments of colne®eluse it was apparent that the
House of Lords had before it the issue, separatetly variously made the subject of
submissions by counsel, as to whether infringemafitsArticle 8 themselves
constituted civil rights for the purposes of Aridb(1). The suggestion that there was
no argument on that point is not borne out by #port of the case.It does seem to me
that, although it may be that, strictly speakingrggraph 71 of Lord Nicholls speech
may not be part of thetio decidendiin the sense that it was not an essential part of
the decision reached, nonetheless if bh#er, it is the strongest possibiditer that
one can imagine. Certainly the suggestion made hyraber of counsel that there
were limitations to the breaches of Article 8 whaduld amount to civil rights within
the meaning of Article 6 does not find favour witle approach of Lord Nicholls,
with which, as | have already said, all the othambers of the committee agreed.
Thus Sis powerful support for the proposition that, hesm the Human Rights Act
1998 has provided by sections 7 and 8 a privateilgiw to claim damages for breach
of a Convention right included in the schedule he #Act, it is a civil right which
engages Article 6. It is in this context to beetbthat the 2005 Act, by section 11,
prohibits any court from entertaining a challengeat decision under the Act in
relation to a control order. Thus the decisionsettion 3(10) proceedings does
determine whether there is a breach of the rele€amivention right and so there is
the contestatiorthat the French text requires.

32. In R (McCann) v Manchester Crown Co(2003] 1 AC 787, the House of
Lords considered ASBOs. The arguments relateti@éouse of hearsay evidence, it
being submitted that ASBOs imported the criminauieements of Article 6. The
House of Lords decided that proceedings leadind380s were civil proceedings
and so hearsay was admissible and that the trilaGhwvas challenged, was fair and
compliant with Article 6(1) insofar as it appliedThus, the question whether a
Convention right was a civil right was not directily issue but Lord Hope at
paragraph 79 of the report on page 825 said this:

(@) "At first sight an order which prohibits a persororh
behaving in an anti-social manner has nothing tevidb his
civil rights and obligations. He has no right innaestic
private law to use or engage in abusive, insultoftgnsive,
threatening language or behaviour or to threateengage in
violence or damage against any person or prop&tigh are
among the acts which the defendants have beenbitexhi
from doing in theMcCann case. But, as Lord Nicholls of
Birkenhead said in Inre S (Minors) (Care Order:

SMITH BERNAL WORDWAVE



33.

34.

35.

Implementation of Care Plarfp002] 2 AC 291, 320, para
71, by virtue of the Human Rights Act 1998 the ftigh
respect for private and family life which is guatesd by
article 8 of the Convention is now part of a pefsazivil
rights in domestic law for the purposes of artié{&). In my
opinion the same can be said of the rights to treredf
expression and of assembly and association whi& ar
guaranteed by articles 10 and 11."

Lord Hutton reserved his opinion on that questsee paragraph 112 on page 834.
Lords Scott and Hobhouse agreed with Lord Steynlaord Steyn himself agreed
with Lord Hope. True, one cannot necessarily rg#d those agreements an
agreement with every word that is spoken by thiowejudge. Nonetheless, there
was no qualification, save for that of Lord Huttdo, the acceptance that I&ad
effectively decided that, because of the implentenaof those rights through the
Human Rights Act 1998, they amounted to civil rgglatithin the meaning of Article
6(1).

Mr Hill, having submitted that the question had been the subject of full
argument in either_ Re 8r McCannnor was part of ratio of either case, relied
particularly on observations of Lord Hoffmann iretlecent decision in RB (Algeria)
v _Secretary of Stateto which | have already referred. There were @ppeals
considered by the House, both against decisiorSIAC dealing with removal, the
issues being whether it was safe for the indivislualbe removed to Algeria, despite
assurances given by the Algerian authorities thay twould be treated fairly if
returned. Thus Maaouipplied and prima facie Article 6 would not ap@ince the
case concerned border control of aliens and amgtedn their human rights would be
incidental. In paragraph 88, Lord Phillips referte Sand said as follows:

(@ "In In re S (Minors)... paragraph 71 Lord Nicholls of
Birkenhead held that the effect of the Human Rigkdswas
to convert Convention rights (in that case art&jento civil
rights. It would seem to follow from this that elas brought
under the Human Rights Act attract the proceduiaidard
of fairness that article 6 requires in relation tovil
proceedings. For myself | have no difficulty witthet
argument that such a standard should apply in #se of
someone who is resisting extradition or deportatonthe
ground that this will violate fundamental humanhtsy |
would expect no less a standard to be requiredruhdeduty
of fairness that arises at common law in relationlegal
proceedings."

It is to be noted that Lord Phillips does not swgjghat he would qualify in any way
the observations of Lord Nicholls in &d the decision that Convention rights were
now civil rights because of their implementationotigh the Human Rights Act. He
appears to have gone perhaps further and recogthaédrticle 6 might apply to
breaches, which would usually be of Article 3, whiwould take place if removal
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occurred, that is to say breaches which would fd&ee in the country to which the
individual was removed. His reference to claimsught under the 1998 Act
attracting the protection of Article 6 does not mea my view that it would only
apply where such a claim is brought. The questibinsurely always be whether the
alleged breach is a direct effect of the actiomurestion and so whether there is in
reality a dispute which will determine whether tight has in fact been breached. As
| have already said, that is the case in contrdéi® because of section 11 of the 2005
Act. It is not the case in respect of immigratmmtrol of aliens and in RBord
Brown makes the distinction clear in paragraph 86%age 588, where he says this
under the heading "closed evidence":

(@) "This is not the occasion to examine the precispecand
application ofSecretary of State for the Home Department v
MB and AF— there will be a full opportunity for that on the
hearing of AF's further appeal to the House in MakWhat is
critical for present purposes is to understandathemportant
difference between control orders such as weresune there
and deportation orders with which your Lordships here
concerned. The former, although falling short ofistguting
article 5 detention, in almost every other resgaet highly
restrictive of the controlees' ordinary rights aineledoms.
Moreover such orders are made domestically andegand
are) made against UK citizens no less than agalrests. (It
is, of course, High Court judges alone who exerdlss
jurisdiction, not SIAC.) Inevitably, therefore, $uwmrders
engage article 6 of the Convention. In contras,dkpulsion
of aliens involves no determination of civil rightsd is
therefore beyond the reach of article 6 — see thant
Chamber’s judgment iMaaouia ... The only exception to
this (seeChaha) is where the alien is detained pending
expulsion, not a problem now arising in either bkge
appeals.”

36.That is a clear indication of Lord Brown's view thArticle 6 does apply to
Convention rights where those rights are affecteddmtrol orders.

37. In paragraph 175, Lord Hoffmann makes the poiat:th

(@) "... the criterion for the ECHR in deciding whetlaticle 6 is
engaged is the nature of the proceedings and eaarticles
of the Convention which are alleged to be violatidhe
proceedings concern deportation, article 6 is nujaged,
whatever might be the other articles potentialliyinged by
removal to another country."

38.That of course is to apply the approach_in MaaouM/hatever safeguards are
required, they are not those within the full paryopd Article 6. Mr Hill then relies
particularly on what Lord Hoffmann says in paradgy@d 77 and 178 on page 565 of
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the report. | should cite those paragraphs. Thay Bas follows:

(@) "177. InChahal(1997) 23 EHRR 413, however, the ECHR
made it clear that the determination of whetheepodtation
order might infringe article 3 does not require thiéjudicial
panoply of article 6 or even 5(4). An ‘effectivenedy’ to
protect one's rights under article 3 need not bedéial
remedy compliant with article 6. What is requiredjd the
Court inChahal (paragraph 151), is 'independent scrutiny of
the claim', not necessarily by a judicial authorityhe only
scrutiny available at that time in the United Kiogad was by
the advisory panel, which the ECHR for various oeas
considered inadequate. But its commendation of the
Canadian system suggests that it would have hae lit
difficulty in accepting the SIAC procedure as adseu |
therefore agree with the reasoning of Mitting JO© v
Secretary of State for the Home Departm@n June 2008)
and his conclusion that the SIAC procedure safisfiee
requirements of article 13 for determining whether
deportation would infringe an alien’s rights undeticle 3.

39.The same i fortiori true of the claims of a potential violation ofielgs 5, 6
and 8. It was suggested that the effect of the HuRights Act 1998 (giving a
domestic civil remedy for violations of Conventiaghts) was to convert all
claims of infringement of Convention rights intovitirights within the
meaning of article 6. If the proceedings had beenciion in tort for a breach
or threatened breach of article 3, they would aelstdoe asserting a civil right
and article 6 would be engaged: compBoenasi v Franc€1993) 15 EHRR 1
at paragraphs 120-122. Similarly for actions foolaiions of article 8. But
these proceedings are not of that nature. Theyoachallenge the validity of
deportation orders. As | have said, it is the retir the proceedings which
decides whether article 6 is engaged or not."

40.Those observations must of course be read in chmtamely the non-applicability of
Article 6 to deportation. In fact, in the firstrdence of 178 Lord Hoffmann talks of a
potential violation of Article 6 and a potentiablation of Article 6 can only arise if it
does, as a general proposition, apply to Converrigints implemented through the
Human Rights Act. So he is not saying anythingolwhin any way is contrary to what
Lord Nicholls said in S But in deportation cases, of course, the paéniolation of
the articles in question will be incidental. Lddbffmann recognises that Article 6
will be engaged for actions in violation of ArticBor clearly any other article which
might apply. The nature of the proceedings inéhesses does in my view engage
Article 6 because the control orders, as | have, sae intended to, and do, restrict the
rights of the individuals who are subjected to theirhus | do not think that Lord
Hoffmann's observations assist Mr Hill and theréstsxjust as much in respect of
what otherwise would be tortious acts in relationsearch and seizure private law
rights to claim damages if breaches of other riginésestablished.
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41. Accordingly, in my judgment, Article 6 does apmnd it requires that the
hearing be fair. Mitting J's views in BM v Secrgteof State for the Home
Department[2009] EWHC 1572 (Admin) are relied on by Mr Hill.He cites
paragraph 3 of Mitting J's judgment, in which heasd to draw a distinction between
Convention rights and civil rights for the purposé#rticle 6:

(a) "Miss Rose QC for BM submits that his appeal agaihs
modification determines his civil rights and obligas in
three respects: his right to respect for familye ldéinder
Article 8 and to access to his children; the staigesed
obligation on where he is to live; and his right docupy
either or both of the homes in Ilford at which resided
before 21st May 2009. The first two grounds arenofe
debate. The right to respect for family life is an@ention,
not a civil right, although it may include a packagf civil
rights. One of them may be the right of accessilwlien by
a parentW v United Kingdonj1987] 10 EHRR 29 paragraph
78. But the modification challenged does not depBM of
access to his children. For an uncertain periodhliko be
counted in weeks, it may make access more diffidult if
the Secretary of State locates a suitable familpd@away
from llford and BM's wife and children choose teeliin it
with him, his right of access to his children wille
unimpaired. Even if that were not to happen, hipeap
against the modification does not determine histrigf
access to his children. At most, it may have aigartidirect
effect upon it. That would be insufficient to engadrticle
6(1). The obligation to reside at a particular &ddr imposed
for reasons of national security, is not obviouslycivil
obligation, except in the sense that it is not isgzbby, or in
consequence of, an order of a court exercising icain
jurisdiction. My provisional view — | have not hdafull
argument upon the question — is that it falls witthie ‘hard
core of public authority prerogatives' identifiedRerrazzini
v Italy (2002) 34 EHRR 1068 as falling outside the scdpe o
civil rights and obligations."

42.His views were, as he recognised, provisional amochéd without hearing argument.
| am afraid, for the reasons that | have givenp Indt accept them, insofar as they
conflict with what | have already stated.

43. This leads me to Mr Hill's alternative argumeraitfhassuming Article 6 to
apply, a different balance should be struck becanfs¢he light nature of the
obligations. It would perhaps be unfair to him &degorise this as a submission that a
lesser degree of fairness is required dependinth@rseriousness of the restrictions,
but it seems to me to come somewhat close to tBae must, | think, recognise that
obligations to report to the police daily, to remait a particular address unless at
least 48 hours notice is given to the Secretargptate in advance of any, even an
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overnight, move and a prohibition on travel araaey for the individual. That is
added to by the effect of being labelled, in tlgghsdf others, a terrorist.

44, Mr Hill draws attention to various observationseshinent judges which he
submits indicate that the standards of procedwatkption afforded under Article 6
are flexible. Thus, in Brown v Stof2003] 1 AC 681 at page 104D to E, Lord
Bingham says this:

(@) "The jurisprudence of the European Court very tjear
establishes that while the overall fairness of imicial trial
cannot be compromised, the constituent rights caegy
whether expressly or implicitly, within article 6rea not
themselves absolute. Limited qualification of thesgts is
acceptable if reasonably directed by national aitthe
towards a clear and proper public objective and if
representing no greater qualification than theasitun calls
for. The general language of the Convention coaldehled
to the formulation of hard-edged and inflexibletstaents of
principle from which no departure could be sancibn
whatever the background or the circumstances. Big t
approach has been consistently eschewed by thet Cour
throughout its history. The case law shows thatGbart has
paid very close attention to the facts of particutases
coming before it, giving effect to factual diffeces and
recognising differences of degree. Ex facto orjug. The
Court has also recognised the need for a fair balaetween
the general interest of the community and the perisoghts
of the individual, the search for which balance Heen
described as inherent in the whole of the Conventgee
Sporrong and Lonnroth v. Swed€h982) 5 EHRR 35, at
paragraph 69 of the judgmernBheffield and Horsham v.
United Kingdom(1998) 27 EHRR, 163, at paragraph 52 of
the judgment.”

45.That case concerned the requirement of a motarigtentify the driver of a car at a
material time which was or could be self incrimorgt It was in that context that
Lord Bingham's observations were made. But it ecessary to consider the
circumstances of an individual case. Here thettress whether it could be fair if a
controlee is unable to know and so to give instomst to his representatives to enable
them to deal with material relied on against himaokihis said to establish the need for
a control order and for any particular obligationthat order. There can, in my
judgment, be only one answer to that, certainlgesithe decisions of the European
Court in_ Aand the House of Lords in AF (No, 3jJamely that he must be told enough
to enable him to meet the case against him. Whatfficient will, of course, depend
upon the facts of a given case and | note thaspeeial advocates have said that there
are submissions that they will in due course beingait, or when, this 3(10) hearing
is to continue, which are specific and which shoiddd to further disclosure
requirements.
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46. Mr Hill submits that Aand AFwere concerned with detention in A'sse and
much more severe restrictions_in AEase. He prays in aid the approach of the Court
of Appeal in_.R (AHK) v Secretary of State for therde Departmeni2009] 1 WLR
2049. That case, decided before AF (NocBhcerned a refusal of citizenship and
whether a special advocate had in the circumstaiacbe appointed. The court sets
out the appropriate approach to this question gé 2962-3, paragraph 37. So far as
material, this reads:

(a) "We now first set out the principles which it appe#o us
should be adopted and then explain the reasonsofoe of
them in the light of the submissions which were endus.

i) The general principles are that a person whose
application for citizenship is refused is entittedbe
told the reasons for the decision to refuse antlaha
claimant who challenges a refusal to grant British
nationality on the grounds set out above is euqtitle
to see all the material which the Secretary ofeStat
considered when reaching her decision and/or upon
which she relies, whether favourable or
unfavourable to the applicant.

i) There are some exceptions to those general
principles. They apply or, depending upon the
circumstances, may apply to a case in which the
Secretary of State (a) refuses an application for
British nationality on the ground that she is not
satisfied that the applicant is of good charactet a
(b) refuses to disclose to the applicant for jualici
review some or all of the material upon which she
relied (‘the material’) and/or refuses to give any,
alternatively any further, reasons on public irgére
grounds, including in particular on the ground that
to do so would put national security at risk.

i) In case (b), the Secretary of State should consider
with counsel, who should consider the issue
dispassionately, whether it is appropriate for the
trial judge to have the assistance of a special
advocate.

iv) The principles to be borne in mind are these:

a) A special advocate should be appointed where it
is just, and therefore necessary, to do so in order
for the issues to be determined fairly.

b) Where the material is not to be disclosed and/or
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full reasons are not to be given to the claimant
there are only two possibilities: (a) that the
judge will determine the issues, which may
include or be limited to issues of disclosure, by
looking at the documents himself or herself or
(b) that he or she will do so with the assistance
of a special advocate.

c) The appointment of a special advocate is, for
example, likely to be just where there may be
significant issues and/or a significant number of
documents. The position may be different where
there are very few documents and the judge can
readily resolve the issues simply by reading
them.

d) All depends upon the circumstances of the
particular case, but it is important to have in
mind the importance of the decision from the
claimant's point of view, the difficulties facing
the claimant in effectively challenging the case
against him in open court and whether the
assistance of a special advocate will or might
assist the claimant in meeting the Secretary of
State's case and the court in arriving at a fair
conclusion.

e) These principles should not be diluted on the
grounds of administrative convenience."

47.0n page 2068, at paragraph 45, this is said:

(a) "The above analysis shows that the ECtHR considach
class of case separately. The issues in this ofaasase are
a far cry from the issues which arise in the crahinases
discussed by the ECtHR iA (on 19th February 2009).
Moreover, without in any way minimising the effeftbeing
refused British citizenship, the consequences ad@ivation
of (or even interference with) liberty are plaintgry much
more serious. In these circumstances we do nat thiat the
approach of the ECtHR in criminal cases or in caskes
deprivation or interference with liberty can or slib be
applied directly to this class of case. That istoatay that, as
explained earlier, each individual is not entitled a fair
hearing of his application for judicial review.i# indeed to
precisely that end that we have tried to deviseam f
procedure in this type of case."”
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48.They then say that Aoes not in their view change that and then iag@ph 47 they
continue:

(a) "Those conclusions are subject to this. We recegtiist,
albeit in a different context, in trying to arriveg a fair
balance between the parties, the ECtHR naturalaced
importance on the individual being told the gisttloé case
against him, even if he cannot be told it all amdrot be
given relevant documents. It does appear to ustkieatess
information given to the individual the more likalyis that
the judge will conclude that the individual shoulldve the
benefit of the assistance of a special advocate."

49, It was assumed by the court that the special ateqarocedure would provide
the necessary safeguards and so comply with theiremgent of fairness. It is
incidentally far from clear that Article 6 is apgdible in citizenship cases since no
civil right is at stake. Thus the observationsAHK were concerned more with
overall fairness in a domestic law context and @aymvell be that disclosure to the
extent required to comply with Article 6 is not essary in such a case. But,
assuming AHKis relevant to a consideration of the requiremerftfairness under
Article 6, the decision in_Alnakes clear that the appointment of a special @teo
will not necessarily produce the required degrefaiohess. The special advocate can
only be of use if he is able to make an effectikallenge to the important material
and he can only do that if the controlee knows ghoto give the necessary
instructions.

50. It is, of course, true that And AFdid concern more severe restrictions. The
essence of the decision of the European Court i get out in Lord Phillips' speech
in AF at paragraph 59:

(a) "Contrary to Mr Eadie's submission, | am satisfibdt the
essence of the Grand Chamber's decision lies iagpswh
220 and, in particular, in the last sentence of gaagraph.
This establishes that the controlee must be giveficent
information about the allegations against him talde him
to give effective instructions in relation to thoskegations.
Provided that this requirement is satisfied thexe be a fair
trial notwithstanding that the controlee is not\pded with
the detail or the sources of the evidence formiregldasis of
the allegations. Where, however, the open matenakists
purely of general assertions and the case agaiestantrolee
is based solely or to a decisive degree on clossemals the
requirements of a fair trial will not be satisfiedpwever
cogent the case based on the closed materials enay b

51.That, as it seems to me, is clearly the ratio of(NB 3) and it is not, on the face of it,
limited to any particular nature of the requirenseat a control order. However, Mr
Hill relies on two passages in Lord Phillips' sgeecirst of all, paragraph 57, where
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he said this:

(a) "The requirements of a fair trial depend, to sorriem®, on
what is at stake in the trial. The Grand ChamberAj was
dealing with applicants complaining of detentiomicary to
article 5(1). The relevant standard of fairnessimeqgl of their
trials was that appropriate to article 5(4) prodcegsl The
Grand Chamber considered, having regard to thetieofy
the detention involved, that article 5(4) importée same
fair trial rights as article 6(1) in its criminakpect - see
paragraph 217. Mr Eadie submitted that a less g&nh
standard of fairness was applicable in respect asftrol
orders, where the relevant proceedings were sutgeaticle
6 in its civil aspect. As a general submission ¢heray be
some force in this, at least where the restrictiomzosed by
a control order fall far short of detention. Butdb not
consider that the Strasbourg Court would draw amghs
distinction when dealing with the minimum of disslwe
necessary for a fair trial. Were this not the casks, hard to
see why the Grand Chamber quoted so extensiveln fro
control order cases."

52.The less stringent standard was in the contextefdistinction between Article 6 in
its criminal and in its civil application and it waecognised that the civil standard
might, in given cases, be less stringent than fthimal standard. But it is
noteworthy that Lord Phillips recognises the pasigiof that distinction, where the
restrictions fall far short of detention, and | erithe the word "far”, but he goes on to
recognise that Strasbourg would not draw any distn when dealing with the
minimum disclosure necessary, and what | thinkpgpaaent from_Aand from_AF
applying Ais that there is an irreducible minimum and thegducible minimum is
set out by Lord Phillips in paragraph 59 and inoid#y agreed to by Lord Hope in
paragraph 80. Lord Hope does not suggest thae keroom for any qualification.
However, in 65, Lord Phillips said this:

(a) "Before A v United KingdomStrasbourg had made it plain
that the exigencies of national security could ifyst
non-disclosure of relevant material to a party &gal
proceedings, provided that counterbalancing proeesdu
ensured that the party was accorded 'a substaméiasure of
procedural justice' Chahal v United Kingdon{1996) 23
EHRR 413, at para 131. Examples were cited by trend
Chamber inA v United Kingdonat paras 205-208, covering
the withholding of material evidence and the cohngaof
the identity of witnesses. The Grand Chamber has made
clear that non-disclosure cannot go so far as ty @departy
knowledge of the essence of the case against Hineaat
where he is at risk of consequences as severe @& th
normally imposed under a control order."
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53.1t is those last words that Mr Hill particularlyliess on, because they, on the face of
them, may appear to recognise the possibility lefsaer standard, even in relation to
disclosure. How those fit with what Lord Phillipaid in paragraph 57 is not entirely
clear. But, the important qualification, as | ggeis that there is that irreducible
minimum and, whatever may be the variation in séadit can never fall below that
minimum which | have already referred to in parabr&9.

54. Of course, it is also necessary to consider whatd LPhillips meant by
"severe". | have already indicated that on one\tlee restrictions, even those said to
be light in the circumstances of this case, caregarded as severe. What is clear is
that it will be very difficult for any judge to asss where the line should be drawn and
whether it has been crossed in relation to discéosuany given case. As | have said,
the reality is that there is a minimum and | do thmtk Lord Phillips was intending
by the words in paragraph 65 to qualify that. Tieaupported, as | have already said,
by what Lord Hope said in paragraph 80, by whatdlL®cott said in paragraph 96 and
it is worth, | think, also noting what Lord Browaid in paragraphs 115 to 116, and |
quote:

(@) "115. The essence and effect of the Grand Chamber's
decision in A can be comparatively shortly statedomes to
this:

2. Although in the past — in cases likthahal [and others] - the Court
has contemplated the use of special advocates aseans of
counterbalancing procedural unfairness and thersditysfying the
requirements of articles 5(4) and 6, it has nevewipusly actually
decided the point — paras 209 and 211.

3. Special advocates can provide an important safdgnagnsuring that
the fullest possible disclosure is made to the etisps is consistent
with the public interest (para 219). However, thpeal advocate
cannot usefully perform his important role of 'tegtthe evidence and
putting arguments on behalf of the [suspect] wld®e suspect is
‘provided with sufficient information about theeghtions against him
to enable him to give effective instructions to #pecial advocate'
(para 220, second sentence).

4. 'Where ... the open material consist[s] purely eieral assertions and
[the judge's] decision [to confirm the control arde based solely or
to a decisive degree on closed material, the poedrequirements of
[article 6 will] not be satisfied.' (para 220, Iasintence)

5. This is so despite the Court's express recogni@nhat there is 'a
strong public interest in obtaining information abal'Qaeda and its
associates and in maintaining the secrecy of tlmurces of such
information' (para 216) and (b) that no excessiverustified secrecy
is employed; rather there are 'compelling reasanstlie lack of
disclosure' (para 219).
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55.1In short, Strasbourg has decided that the suspest always be told sufficient
of the case against him to enable him to give céffe instructions' to the
special advocate, notwithstanding that sometimesswiil be impossible and
national security will thereby be put at risk."

56.There is no qualification in those observationd.ofd Brown and a recognition that
in A, and so their Lordships in_Akpplying A have set out what is a minimum
requirement in respect of disclosure in cases asdhis.

57. | have no doubt that the decision in Adldmpels me to decide that the
approach to disclosure is the same for any comrdér. Of course, what may be
needed to be disclosed in the individual casewaityy, but, as | have said, there is the
irreducible minimum and so the suggestion that, rettke restrictions are said to be
light or not severe (however this is to be judgel¢, approach set out in M& the
mere existence of the special advocate will suicgot to be applied.

58. It follows that | reject the arguments put forwdxyg Mr Hill. It seems to me
that the imposition of what are described as lmtitgations in order to seek to avoid
the application of Article 6 does not achieve ttesult, nor does it avoid the need for
the controlled person to know sufficiently the imot allegations against him to
make a defence to them. It is obvious that thegalions in this case go to the
suggestion that they should not be allowed to traleoad because they will engage
in terrorist-related activities of one sort or dretwhilst abroad. There are obviously
arguments which will be raised no doubt in closasl,to the extent of disclosure
which is needed in order to enable those allegatiorbe understood and to be met.
Furthermore, there is the association with thedtperson named in BC's case. He
says that he has never heard of that individualis pointed out that that may be
because he knows him under a different name. {t lpeathat he has spoken to that
individual but was not aware of who he was, it \®asonversation which was about
nothing of importance. There may be other reasemy, if he knows the
circumstances in which that association took plaeemay be able to refute it, but he
asserts that he needs to know considerably moréetiWgr that will in due course
require further disclosure will be a matter, of ks®) for consideration, no doubt, as |
say, in closed. But it is obvious that there aguments to be raised which will assert
that further disclosure is needed.

59. MR O'CONNOR: My Lord, | am grateful. Your Lordphhas delivered a
lengthy and detailed judgment, which those behirdwrll plainly wish to consider
with care, in particular once the transcript hasooee available.

60. MR JUSTICE COLLINS: | have had a word with theoghand writer. He
tells me that he will this afternoon try to produite transcript. | am in slight
difficulties because | am not sure what my movememé going to be over the next
couple of days, but certainly you will have it byetbeginning of next week at the
latest, by Monday. | hope that is sufficient. éam, you have obviously been able to
take a note, so you know broadly what | have said.
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61. MR O'CONNOR: We have, my Lord, and, on the badisvhat we have
heard from you today, | do have instructions to enako applications to you now,
which are related. The first is for permissiorappeal.

62. MR JUSTICE COLLINS: Well, that you will have. db not imagine there is
any objection to that.

63. MR SOUTHEY: My Lord, | think | would have greatfficulty persuading
your Lordship otherwise, although can | make iacldat, and this may be relevant to
what we say later, that is not necessarily becaugse/ould accept that an appeal has
any real prospects of success.

64. MR JUSTICE COLLINS: No, but the issue is -- ittie other aspect of an
appeal, namely that it is of considerable importanad, indeed, if | had gone the
other way, you clearly would have applied for leav@ppeal yourselves.

65. MR SOUTHEY: Yes, absolutely.

66. MR MOLONEY: The same position, my Lord.

67. MR JUSTICE COLLINS: So you have leave to appeal.

68. MR O'CONNOR: | am grateful, my Lord. The secamplication, which |

believe Mr Southey may resist, is an applicatiarntfiese section 3(10) proceedings to
be adjourned to enable us to pursue that appeal.

69. MR SOUTHEY: My Lord, that is correct. | did wamy learned friend Mr
O'Connor this morning that we had been considenhgt action essentially should
be taken in relation to the existing control ordesceedings and the way we put our
case, and it may be, and | said to Mr O'Connor Watrecognise that this may be
necessary, it may be necessary that Mr Hill hadhgut into this, and so it may be
that your Lordship would wish--

70. MR JUSTICE COLLINS: Well, Mr Southey, what | tkinr- what | will be
prepared to do is this: to say wait and see wieyt trecide to do. If they -- because
they may decide, for example, | am not suggestiey till, but they could decide to
revoke the control orders, in which case, obviguaty application by you would be
not needed. But I think it is probably more selestio wait to see whether they are
going to pursue an appeal before making any dectigio whether, in those
circumstances, there should be an adjournment. t Wiwauld say is that, when you
know what they are going to do, which | suspect b next week, then it will be
open to you to make any submission that you wisméke on the future possible
conduct of the 3(10) hearing.

71. MR SOUTHEY: | mean, in summary, just so every@aware, because it
may assist my learned friend, the point that we ld/oniake is that in relation to the
3(10) hearing the jurisdiction of the court fundamady is to determine whether or
not the control order is flawed, made on a flawadify applying judicial review
principles, and, although | recognise that is exjganupon --
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72. MR JUSTICE COLLINS: Well, that does not mean wRatliament intended
it to mean.

73. MR SOUTHEY: No, it does not, but it does inclugkat Parliament intended
it to mean and certainly that was the approach wfig J, that is why | handed up
AW. In which case, it is clear -- the decision nmgkis set out in paragraph 34,
certainly of BC's control order -- that the deaisimaking process here was that these
were obligations which could be imposed without &bplying. That was expressly
said.

74. MR JUSTICE COLLINS: Yes. That was what the Stneof State hoped.

75. MR CORY-WRIGHT: Absolutely, but that would meahat, on classic
public law grounds, the decision was flawed, beeauwas based on a misdirection.

76. MR JUSTICE COLLINS: Yes, but if they are going &ppeal then my
decision may be overturned and, of course, thetipedeesult is that, on my decision,
there will have to be quite clearly a further r@® hearing and -- so to that extent, in
any event, the 3(10) hearing is bound to be adgulifar a time, is it not?

77. MR SOUTHEY: Well, except, and this is why | haddgp the AWcase, in
AW what had happened was that there was a flawedidecenaking process, in that
what had happened was that the Secretary of Saatéden misled, or Mitting J held
the Secretary of State had been misled, in termhefsubmissions that had been
made, and the action he took, resisted by the tegref State, was to quash the
control order, recognising, as indeed happened,athammediate fresh control order
might be made, but recognising that that was theingomade by the Secretary of
State on the correct legal basis --

78. MR JUSTICE COLLINS: Mr Southey, this is, with pest, an entirely
different situation. The only question here is thiee there has to be further
disclosure in order to enable the Secretary ofeStatmaintain the control order.
There is no question of any failure to approachntfadter in the correct fashion. Itis
obviously dependent upon the decision of the ColuAppeal -- although Lady Hale
and Lord Brown would be mortified in going furthérknow not -- but the reality
surely is that we know, because the special adesd#ve indicated, and indeed it is
obvious, that there are going to be arguments daiseclosed as to whether there
ought to be further disclosure. Now, those argumelearly would be otiose if | am
wrong. Now, it is important clearly that the Cooft Appeal reaches a decision, if
there is to be an appeal, as quickly as possiblave already said, | have had words
with the Lord Chief Justice and impressed upon lang | will do so again, and the
Master of the Rolls, the need for this to be detideickly, because obviously there
are many potential -- when | say many, one imagihege are other potential orders
which may be affected and also, of course, it ntap degree dictate the approach
which the Secretary of State decides to take, @Q&bvernment generally, to see how
they can deal with the threat of terrorism whichtiey say, produced by various
individuals who need to be controlled at the momeBb it has a very important
knock on affect, has it not?
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79. MR SOUTHEY: My Lord, | do not think there is ahytg else. | raise the
issue but --

80. MR JUSTICE COLLINS: Well, at the moment | am agsiyou, but, as | say,
| will leave it to you to, if you wish, make anylsuaissions when you know what the
Secretary of State is going to do. | suggestithiadlly they are made in writing.

81. MR SOUTHEY: Yes, | was going to suggest that.

82. MR JUSTICE COLLINS: And we wait and see.

83. MR SOUTHEY: My Lord, the other issue that | shibuhise is a perhaps
much more straightforward issue, which is the issuspsts.

84. MR JUSTICE COLLINS: Reserved, | think, becauss th an interlocutory
decision.

85. MR SOUTHEY: It is, although clearly a considemlaimount of effort has

been put on this issue.

86. MR JUSTICE COLLINS: You say -- | suppose | cosay you have your
costs in any event of this issue. Essentially gaue won this issue, so | suppose --
you are legally aided?

87. MR CORY-WRIGHT: We are, yes.

88. MR JUSTICE COLLINS: Yes, | think perhaps -- bud application of that
will be made pending any question of appeal. Ipaepared, subject to Mr O'Connor,
to make the order in your favour but to put a siayit, pending the decision of the
Court of Appeal.

89. MR SOUTHEY: My Lord, the other matter in relatiomcosts, | mean --
90. MR JUSTICE COLLINS: You want your usual legal sackation.
91. MR SOUTHEY: Well, there is a third, which is wawe never resolved the

issue of the costs of the control order that wasked, the proceedings in relation to
that.

92. MR JUSTICE COLLINS: Well, I am slightly disincled to deal with that
today, because it something that has not beerdrdiseink, with Mr O'Connor. Can
| suggest that initially, again, you make submission that in writing and we will
decide whether there is any need for an oral hgamidue course.

93. MR MOLONEY: Would your Lordship say for the avaiice of doubt that
the same order as to costs applies to --

94. MR JUSTICE COLLINS: Yes. | have not heard you-en
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95. MR O'CONNOR: As far as the inter partes costthif issue are concerned,
we accept the principle that the other side shbelt costs, subject to the --

96. MR JUSTICE COLLINS: I think that must follow, bthie stay will obviously

97. MR O'CONNOR: My Lord, so far as the costs of fitevious proceedings
are concerned, those proceedings are not at leelhitally before you. May |
suggest that the very first course might be, ratinv@n submissions being put in to the
court, that those on the other side simply writethe Secretary of State, to the
Treasury Solicitor, and the matter may be capablebeing dealt with in
correspondence.

98. MR JUSTICE COLLINS: Of course. That goes witheaying.

99. MR CORY-WRIGHT: My Lord, may | raise one matterYour Lordship
obviously referred, both during the course of yjgigment and in the debate that has
taken place afterwards, to the fact that thereoatstanding issues on disclosure as far
as the special advocates are concerned. May théorecord, as it were, recite what
we discussed last time.

100. MR JUSTICE COLLINS: Yes, maybe | have not made did not
make a careful enough note of what --

101. MR CORY-WRIGHT: Well, it is a very simple pointay Lord. On
the Secretary of State's alternative submissiaat, dHower level of fairness applies,
the Secretary of State was making the point th&t dontext specific and therefore
you need to look at the particular circumstanc¥gere the Court of Appeal to be
attracted by that argument at all, it would bevafg, we would suggest, to know the
precise factual context, including that which iciosed and that which is in open.

102. MR JUSTICE COLLINS: Well, Mr Cory-Wright, that,ithh respect, is
a matter that can be raised before the Court oleApplt is not really a matter on my
findings for me.

103. MR CORY-WRIGHT: No, my Lord, | was not asking yolordship
to make any findings about it. | was simply wagtio make it clear that that is the
position.

104. MR JUSTICE COLLINS: It will be on the transcript.

105. MR CORY-WRIGHT: Thank you, my Lord.

106. MR JUSTICE COLLINS: All right. OK, that is alls it not? Many
thanks.
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