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Mr Justice Ouseley:

1. Article 11 of Council Directive 2003/9/EC, the Repten Directive, entitles
applicants for asylum to enter the labour markéjesti to various conditions, when
their claims have not been finally determined witlai year, provided they are not
responsible for that delay. The Court of Appeal May 2009 inZO ( Somalia) v
SSHD [2009] EWCA Civ 442, upheld by the Supreme Court2@ July 2010, [2010]
UKSC 36, decided that the provisions of Articledl4o applied to those who made a
subsequent application for asylum, after theit fitaim had been unsuccessful.

2. The issue in this case is whether a decision bySewretary of State for the Home
Department that the subsequent application foruasydloes not amount to a fresh
claim means that the asylum seeker, who had beemtitied to work under Article
11, is no longer entitled to seek or remain in ewpient.

The facts

3. The Claimant arrived in the UK in 2006 and clainasylum. His claim was rejected
and his appeal was dismissed later that year. Quly 2007, he made further
representations to the SSHD, asking him to treamtras a fresh claim. On 13
December 2007, he applied for permission to work. 22 June 2010, the SSHD
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issued her decision refusing to accept those reptagons as a fresh asylum claim.
That decision is the subject of another judiciaiew application; permission has not
yet been granted and no interim relief was sought.

4, Between those two dates, the Claimant had askezhfibhad been granted permission
to enter the labour market. He asked for permissiof3 December 2007, which was
refused in March 2008. These proceedings wereestant March 2010 challenging
the refusal of permission to work. But permissigas granted on 26 May 2010 after
Treacy J had ordered it by way of interim reliefhe SSHD says that any right to
work ended on 22 June 2010.

The legislative framework

5. Article 11 of Council Directive 2003/9/EC, the Rptien Directive, which is of direct
effect, provides:

“1. Member States shall determine a period of tistarting
from the date on which an application for asylumswa
lodged, during which an applicant shall not haveeas to
the labour market.

2. If a decision at first instance has not been takéhin
one year of the presentation of an applicationafylum
and this delay cannot be attributed to the appijcan
Member States shall decide the conditions for gngnt
access to the labour market for the applicant.

3. Access to the labour market shall not be withdrawring
appeals procedures, where an appeal against aiveegat
decision in a regular procedure has suspensivetgetfstil
such time as a negative decision on the appeatifseal.”

6. These provisions were transposed or at least wveaded to be transposed into UK
law by paragraphs 360 and 360A of the ImmigratialeR. These were amended on
9 September 2010 but for applications for permissowork made before that date,
as is the case here, they provided as follows:

“360 An asylum Applicant may apply to the Secretafy
State for permission to take up employment whichllshot
include permission to become self employed or tpage in a
business or professional activity if a decisiorfiedt instance
has not been taken on the Applicant’'s asylum agiio
within one year of the date on which it was recdrd&he
Secretary of State shall only consider such aniegpin if, in
his opinion, any delay in reaching a decision edtfinstance
cannot be attributed to the Applicant.

360A If an asylum Applicant is granted permissiontake
up employment under Rule 360 this shall only bel wuich
time as his asylum application has been finallygdeined.”
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10.

11.

12.

On 19 August 2010, a Statement of Changes to thadgmation Rules was laid before
Parliament to take effect on 9 September 2010.s TWas to take account of the
decision of the Supreme Court Z© (Somalia). Where a further submission raising
asylum grounds had been made and the applicanthbagermission to take up
employment, the relevant new provisions are in graghs 360 C-E; the most
important is paragraph 360E. After a year hasseldpwithout determination of the
further application, absent fault on the applicargart, permission is granted only
until such time as :

“ A decision has been taken pursuant to pardyra§3
that the further submissions do not amount to shfdaim; or

(i) Where the further submissions are considered t
amount to a fresh claim for asylum pursuant to gragah 353,
all rights of appeal from the immigration decisiomde in
consequence of the rejection of the further subibnisshave
been exhausted.”

Mr Barnes submitted that this only made explicitatvithe SSHD contended was
implicit in the earlier paragraphs of the Rules\aay.

Article 2(c) of the Reception Directive defines applicant for asylum as one in
respect of whose application “a final decision” Imag yet been taken. As a further
application for asylum was held iBdO (Somalia) to fall within the scope of an

application for asylum, it was pursuant to the mn that this Claimant obtained
access to the labour market.

Council Directive 2005/85/EC, the Procedures Divegtdefines “final decision” at
Article 2(d) using the same definition of applicastin the Reception Directive. The
provisions of the one Directive can properly bedusethe interpretation of the other.
A “final decision” is a decision:

“(d)...which is no longer subject to a remedy withine
framework of Chapter V of this Directive irrespeeti of
whether such remedy has the effect of allowing iappts to
remain in the Member States concerned pendingutsome,
subject to Annex Il to this Directive;”

This Directive also deals with decision-making utbsequent applications for asylum.
Recital 15 provides:

“Where an applicant makes a subsequent applicatitmout
presenting new evidence or arguments, it would be
disproportionate to oblige Member States to camy @ new
full examination procedure. In these cases, Mengiates
should have a choice of procedure involving excestito the
guarantees normally enjoyed by the applicant.”

Decisions have to be notified in writing, with imfioation about how to challenge
negative decisions.
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13.  Section IV of Chapter Ill provides in Article 32rfbow further applications are to be
considered. They can be dealt with in the coufsdeoision-making on the existing
application or on appeal, provided that all thetfer material can be considered,;
Article 32(1). This provision also permits a fuethapplication to be dealt with
following the same procedure as for the origingdl@ation.

14. However, as the recital envisages, Member Statesadapt a shortened procedure.
They may apply a “specific procedure” referred to Article 32(3) where the
subsequent application is made after a final decikias been taken on the previous
application.

15.  Article 32(3) and (4) provide:

“3. A subsequent application for asylum shall béject
first to a preliminary examination as to whetheftera the
withdrawal of the previous application or after tbecision
referred to in paragraph 2(b) of this Article omsthpplication
has been reached, new elements or findings reldaonthe
examination of whether he/she qualifies as a refugevirtue
of Directive 2004/83/EC have arisen or have beesented by
the applicant.

4. If, following the preliminary examination refed to in
paragraph 3 of this Article, new elements or figdirarise or
are presented by the applicant which significamiljd to the
likelihood of the applicant qualifying as a refugae virtue of
Directive 2003/83/EC, the application shall be Hert
examined in conformity with Chapter II.”

16.  Chapter Il provides the basic procedural guarantédgles 32 and 34, but not 39,
are part of Chapter Il entitled “Procedures asFinstance”.

17.  Article 34 entitles applicants whose cases areestiltp this preliminary examination
to certain guarantees in Article 10. Article 1@€))in Chapter Il requires them to be
informed of the decision and told how to challemgeegative decision. Article 34(3)
also requires the applicants to be informed of tlhwtcome of the preliminary
examination and, if the application is not to bearaxed further, they have to be
given the reasons and told of “the possibilitiesdeeking an appeal or review of the
decision.”

18. Chapter V then deals with the appeals proceduriesree to in Article 2(d): by
Article 39(1), applicants have the right to an efifee remedy “before a court or
tribunal” against “(a) a decision taken on theiplagation for asylum, including a
decision: (i) to consider an application inadmiksipursuant to Article 25(2)", and
against “(c) a decision not to further examine shbsequent application pursuant to
Articles 32 and 34.” An application is inadmissgilinder Article 25(2)(f) where it is
identical to an application on which a final deaisihas already been made. It was
left for Member Sates to decide whether the remedler Article 39(1) should have
the effect of allowing applicants to remain in twntry pending its outcome.
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19.

20.

The SSHD’s contention was that she had not adofiedreliminary examination

procedure in Articles 32 (2)-(7). There was nogsdtion to adopt it and she had not
done so. Although paragraphs 353 and 353A of mmmigration Rules describe a
seemingly not very different procedure, they wemt @& transposition of the

Directive’s preliminary examination proceduresset them out:

“353 When a human rights or asylum claim has been
refused ... and any appeal relating to that claimdslonger
pending, the decision maker will consider any ferth
submissions and, if rejected, will then determirteether they
amount to a fresh claim. The submissions will anidw a
fresh claim if they are significantly different frothe material
that has previously been considered. The submissidl only

be significantly different if the content:

(i) had not already been considered; and

(i) taken together with the previously considenedterial,
created a realistic prospect of success, notwitdgtg
its rejection.

353A Consideration of further submissions shallsbbject

to the procedures set out in these Rules. An e@gpliwho has
made further submissions shall not be removed betbe

Secretary of State has considered the submissiomeru
paragraph 353 or otherwise.”

The difference between the preliminary examinapoocedure in Article 32 and the
procedure under the Immigration Rules, so Mr Barioeeshe SSHD informed me,
lies in the closeness of the examination of thenctlandertaken on behalf of the
SSHD which went somewhat beyond that required tisfgahe Directive’s notion of

a preliminary examination.

Submissions

21.

22.

Mr Nathan for the Claimant submitted that the deaiswas not final until the
effective remedies granted or required by the Divechad been exhausted; judicial
review was that remedy in respect of a decisiontmateat further representations as
giving rise to a fresh claim. It was in substanigpensive remedy, for the purposes
of Article 11(3) of the Reception Directive. Ifdle was no remedy which satisfied
the requirement of the Procedures Directive, tHiigacy in transposition meant that
the directly effective provisions of the Directipeovided one.

Mr Barnes submitted that the decision fell withHie scope of Article 11 (3), since the
remedy of judicial review was not suspensive. Ferntthe decision not to treat further
representations as amounting to an applicationaBylum was the final decision
within Article 2(d) of the Procedures Directive dafinally determined the application
for the purposes of paragraph 360A of the ImmigratRules. Permission to work
thereupon ceased. But Article 39 did not applytteo as to require a right to an
effective remedy.
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Conclusions

23.

24,

25.

26.

27.

The starting point in my judgment is that as Adidl applies to the applicant’s
ability to enter the labour market after makinguattfer application, Article 11 (3)
must be applicable to the ending of that entitletmirclearly permits access to the
labour market to be withdrawn after a negativet finrstance decision which only
leads to a non-suspensive appeal. Access caridret® withdrawn before the final
decision as defined in Article 2(d) is reached avidle the applicant for asylum
remains an applicant for asylum.

Article 11(3) envisages, in the way in which itaigplied to the decision on a further
application, that the first instance decisiontloat further application is appealable.
But it is only where that appeal has suspensivecefthat the appeal against the
further negative decision does not permit the emndihthe entitlement to enter or

remain in the labour market. Appeal for these psegancludes the effective remedy
required by Article 39. As with a first applicatioan applicant may still be an

applicant for asylum in the sense that no finaliglen as defined in the Procedures
Directive has been reached on his asylum applicatiBut that final decision is not

what the specifically relevant provision requires faccess to the labour market
lawfully to be withdrawn. It only requires a dgicn against which the appeal is non-
suspensive.

Chapter 3 of the Procedure Directive contains tlegular procedure”, referred to in
Article 11 (3) of the Reception Directive pursuémtvhich the decision is taken, and
Chapter V contains the appeal procedures. The rngwfgddicial review is clearly an

effective remedy in respect of a decision that fineher representations do not
amount to a fresh claim, and Mr Nathan did not ssggtherwise. It falls within the

scope of Article 39(1) of Chapter V dealing withpapls procedures. By Article 39(3)
it is for national rules to decide whether the rdgnender Article 39(1) should be
suspensive, allowing the individual to remain ia tountry until its determination. So
a non-suspensive remedy can be a sufficiently &ffeone.

The decision that further representations do nobuarhto a fresh claim is not
appealable, and judicial review is the only effeetremedy. The question is whether
judicial review is a suspensive remedy. The remadpdicial review is clearly not
suspensive of itself. Suspension of removal isinberent in the making of an
application for permission to apply for judiciaview nor in the grant of permission
to apply for it. The Immigration Rules suspend osal until the further
representations have been considered, but notadeeision has been made that the
representations do not amount to a fresh claimrél'tseno provision in the Rules that
the issuing of judicial review proceedings to chatle that decision makes it
suspensive again. That is Mr Barnes’ approach.

Mr Nathan relied upon the guidance or policy in tHKBA document “Judicial
Review and Injunctions”, replacing chapter 60 sffinforcement Instructions in July
2010. Sections 4-7 deal with the circumstances hichvthe making of a judicial
review claim, or in certain circumstances the thdasuch a claim, will lead to the
deferral or cancellation of Removal Directions. fehare situations in which that will
not be the case, and either way, there is somesdooiscretion or judgment to be
exercised. Charter flights are subject to specralngements. This guidance applies to
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28.

29.

30.

31.

32.

judicial review generally and is not confined tedh claims. It applies to cases where
statute itself provides for an appeal to be nompsasive.

| would add that a court would or at least shoutd dery slow to require the
cancellation of Removal Directions where the SSHI3 hrguably not applied this
Guidance unless persuaded that there was sometméng claim other than that the
Guidance had not been followed.

| accept that there will be judicial review casdmltenging decisions refusing to
accept further representations as a fresh clainciwhwill lead to an injunction

preventing removal or a decision not to proceec wimoval for the time being.
There will be others where that is not the efféetm not prepared to find that one is
more common than another. The judicial review pedaggs here challenging the
refusal to treat the further representations aseahfclaim may have prevented
removal in accordance with that policy. Mr Natlsubmits that judicial review is in

these circumstances a suspensive remedy. It nshybgpithat the Claimant is not
practically removable to Somalia.

In my judgment, Mr Barnes’ approach is correct. There natural meaning of the
language of the Directive involves an examinatibmthe legal nature or requirement
of the remedy itself, rather than an examinatiothefway UKBA guides its officials
on the practicalities of enforcement of removalsticle 11(3) is not in my judgment
concerned at all with the practical enforcemenigued which the national authority
may apply where a challenge to removal is brouightecognition of the difficulties
created by last minute applications to court tovené removal. These enforcement
policies are not peculiar to this type of furthgphcation, and apply even where the
appeal is by statute non-suspensive. Yet the saguenant from Mr Nathan about
what is “non-suspensive” within the Directive wowdply even to those. It would be
a misinterpretation of the Directive to hold thgipeaals which by statute are non-
suspensive are in reality suspensive because girflotéical enforcement issues which
arise where judicial review intervenes. It seemme that the purpose behind Article
11 (3) was to achieve certainty so that the natianthority and applicant could know
that seeking a particular remedy, as a matter wfdad not expediency, would or
would not lead to suspension of removal and sarrékee right to access the labour
market. The availability of judicial review, or @v the grant of an injunction
preventing removal in the course of judicial revignoceedings, would not turn
judicial review into a suspensive remedy for theppses of Article 11(3).

On the proper application of Article 11(3) to tleredy of judicial review, | hold that
it is non-suspensive, and the SSHD was entitleceutite Directive to withdraw the
Claimant’s access to the labour market as fromu22 2010.

However, the Directive does not require accestedabour market to be withdrawn
while a non-suspensive appeal is pending. The Iratian Rules can provide for
greater access if a Member State so desirese Ibribvision in the Rules applicable to
this Claimant, paragraph 360(A) above, means tbe¢ss cannot be withdrawn until
the “final determination” of judicial review procg@gs, by which a decision not to
treat representations as a fresh claim can beeciggt, the SSHD cannot withdraw
access until then. That stage has not yet beeheddwre.

Draft 15 March 2011 09:02 Page 7



Judgment Approved by the court for handing down. Mohamud v SSHD

33.

34.

35.

36.

37.

38.

It is clear that the changes to the Rules after(Somalia) in paragraph 360E above
enable access to be withdrawn when the SSHD detlideshe representations do not
amount to a fresh claim. And for the reasons gajeove, the availability of judicial
review does not mean that the “appeal” is suspensiv

| cannot however read “finally determined” in paiaggh 360A of the 2005 version of
the Rules as encompassing the provisions of pghdg880 C-E of the September
2010 version of the Rules, if paragraph 360A appéieall to further applications for
asylum. The expression “finally determined” is eimled to cover the final
determination of those asylum applications to whidpplied. Paragraph 360C-E is
only what the Rules would have provided if the peabhad been realised. Paragraph
360C-E provides comprehensively for access todheur market and its withdrawal
during the consideration of a further claim.

In my judgment, however, the 2005 version of théeRghould not be construed so as
to provide an enlarged right to work when the ititenwas to provide the minimum,
or rather, as it turned out, less than the minimrequired by the Directive.
Paragraph 360A in that version was not intendegiie any right to access the labour
market while any further application for asylum waaing decided, even at first
instance. It simply did not apply to further apptions for asylum. Their role in
transposing the Directives proceeded on the falemige that the Directives did not
treat a subsequent application for asylum as withen scope of an application for
asylum. It assumed, wrongly, that the Receptiae®@ive did not apply so as to give
access to the labour market on a second applicidroamsylum. “Finally determined”
in paragraph 360A of the 2005 Rules meant finalgtednined on the first
application. There was no provision in the 2005 Igmation Rules, on a further
application for asylum, for access to the labourk@aBand withdrawal of access. Both
in the Court of Appeal and in the Supreme CourZ@ (Somalia), the argument
turned on what the Directives meant by an appbecafor asylum. The Immigration
Rules were not really relevant since they had dagpose the Directives correctly to
be effective.

| see no reason to interpret the 2005 Rules asicong a right which they were not

intended to contain, and which, if they had corediit, would also have contained

the lawful qualifications to it now in the 2010 s&m, but which cannot be implied

into the words used in the 2005 version. Themsoisieed to imply in to the 2005

Rules the right to access the labour market dutireg consideration of a further

application since the Claimant can rely on hisatlyeeffective rights. But he has to

rely on them with their associated qualificatioasid can do no better under the
directly effective provisions of the Directives thabtain access to the labour market
which was lawfully ended on 22 June 2010.

Mr Barnes also argued that there had been a “fieaision” under the Rules and
Directives when the SSHD refused to treat the &rrtepresentations as a fresh claim.
Mr Nathan said otherwise.

In my judgment, a “final decision” in Article 2(d)f the Procedure Directive was
required for the Claimant to cease to be an asypplicant. That much is not in
issue. That requires a decision which is no lorsgdject to a remedy within Chapter
V, whether or not that remedy is suspensive. Chaptequires the Member State to
provide an effective remedy in respect of decigtmat an application is inadmissible
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39.

40.

41.

42.

43.

because it is identical to one already ruled ord #n decisions made under the
preliminary examination procedure not to examireertbw claim further.

Mr Nathan points out that that requires a remedyjust in respect of a decision

which is of the same nature as the one made hetr@Jdp in respect of one where the
authority contends that the further applicationdentical. Mr Barnes’ answer was
that the SSHD had not adopted that preliminary éxation procedure and so the
requirements for an effective remedy did not applyt. The SSHD had devised a
route which skirted but did not bring her withirathpart of the Directive; and had
provided for a final decision which was not subject remedy within Chapter V. If

so, riposted Mr Nathan, there had been an errvairsposition.

If there needs to be a final decision on the furtplication for asylum before rights
of access to the labour market can be withdrawen tdir Nathan’s arguments are
correct. The obligation to provide an effectiemedy covers all decisions on the
application for asylum which the national authorityay make. These include
inadmissibility decisions and decisions on the tatages of the preliminary

examination procedure, including the first stagebroadly, is there anything

significantly new which warrants further examinat?o

Mr Barnes’ submission would run counter to the pggpof Article 39, and would
require the clearest possible wording in the Divecto sustain it. There is no reason
why the greater scrutiny given by the SSHD at trat tage of the examination of a
fresh claim, if it is indeed greater than that reegi or envisaged by Article 32 (3),
should mean that no effective remedy was requikeiicle 32 requires further claims
to be examined in the framework of the earlier mapion or in the framework of an
appeal if the nature of the appeal is sufficierdpen to the admission of further
evidence. Article 32(2) permits the national auittyoto depart from that where a
person makes a subsequent application: it “mayyaggbecific procedure as referred
to in paragraph 3”, which is the preliminary exaation procedure.

Now, it may be that the permissive nature of Aetid2(2) simply permits the
adoption of the preliminary examination procedunstead of the full regular
procedure in Chapter 3, and does not permit vagedf national procedures to be
adopted. But, if the SSHD is entitled to adopt bam variant as the “specific
procedure as referred to”, that specific procednuost encompass the two equivalent
stages of the variant shortened procedures adopteeal with repeat claims. These
two stages are the inevitable components of aahedt procedure: is there something
new of significance? If so, does the applicatiowrsncceed? If it does not do that,
any State could simply avoid the obligation to pdevan effective remedy on further
applications by some variant falling outside AdicB2(3). A construction which
permitted that would fail to give the necessaryppgive construction to Article 32
and Article 39.

Therefore Chapter V does apply to the SSHD’s wagmocedure in the Immigration
Rules, and the effective remedy of judicial revimwvpart of the decision making
process on whether someone making a further ckastili an asylum applicant.

Overall
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44,  However, the claim fails because Article 11(3) lo¢ tReception Directive does not
require a final decision on the further claim;atjuires a decision which leads to a
non-suspensive appeal or review. The Immigratiole®Rdo not give him any greater
right.
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