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THE DEPUTY HIGH COURT JUDGE:
Introduction

This case concerns the assessment by CoventyyGouncil ("Coventry") of the
claimant's needs under section 47 of the NatiomalltH Services and Community Care
Act 1990 ("the 1990 Act") and its decision to refusm support under section 21 of
the National Assistance Act 1948 ("the 1948 Actl)turns, in particular, on the
meaning of "care and attention” in section 21, rdsrpreted by the House of Lords
recently, and the ambit of Article 3 ECHR in thentext of community care legislation.

The claimant seeks orders requiring the Courdiyentry, to "undertake a lawful
assessment of [his] needs" pursuant to the 1990 &ud the provision of
accommodation and support pursuant to section #1e0f948 Act.

On 4th April 2007, Langstaff J granted interiglief in this case. He ordered the
Council to provide suitable accommodation, food aedessary support pending the
outcome of this judicial review. The Council congaliwith that order and to date have
continued to make such provision. They proposehig challenge were to fail, to

discontinue those arrangements 21 days after the ofajudgment. There is an

anonymity order in force in this case and | proptuseefer to the claimant as "N" or

"Mr N", as appropriate.

The Factual History

The claimant, a South African national, caméhi® United Kingdom in 2002 on a 6
month visitor visa. He stayed on after the expifytlmat period and subsequently
claimed asylum. In February 2006 he was admittedira®mergency to Walsgrave
Hospital, where he was diagnosed as suffering fraerculosis, TB meningitis and
syphilis. He was also HIV positive and demonstratednitive disturbance. He was
transferred to Birmingham Heartlands Hospital, vehlee remained an in-patient until
10th December 2006. His treating physician wrot@tt March 2007:

"If the treatment stopped temporarily or otherwisg condition would
deteriorate quickly and [he] may suffer from preonatdeath as a result.”

The claimant was discharged to accommodatiddowventry, paid for, at least initially,
by his cousin. He sought assistance from Covehtgugh a body called "Birmingham
Money Advice and Grants". In the period 8th Januarpth February 2007, he was
assessed by the local authority pursuant to Sedtionf the 1990 Act and a report
dated 5th February 2007 set out Coventry's coramhgsiThat assessment, like a later
one to which I will return, was conducted for thargoses of both a section 47
assessment and an assessment of Coventry's abiigaty the claimant under the
Human Rights Act 1998. It is that assessment whiak the principle focus of these
proceedings when they were commenced.

Coventry determined that Mr N:

.. IS not destitute at present as he has accomtioog his cousin has



been providing financial support however states tigais no longer able
to do this... no care needs have been identifigdinag assistance from
community services, therefore support cannot beviged to relieve
destitution. At present it would not breach [MrNHuman rights by not
providing support.” (Sic).

8.  Having paid no rent since December 2006, thienalat was required by his landlord to
leave his rented accommodation. He has subsequetityed to the property which he
then occupied with his cousin without his landlsrdonsent. Since the interim relief
ordered by Langstaff J, he has been accommodatbd akpense of Coventry. He says
he has no money for food, that his medication ghdod taken with food and that
because he has none, he often vomits when hekexs hés medication.

9. The claimant has since made significant reco¥essn the TB and the Syphilis, in
respect of which he no longer receives medicatitia.HIV is apparently stable with
antiretroviral drugs. In that regard, Dr Wade, trsating consultant HIV physician,
reported on 18th April 2008 that, "Since his arriira Coventry his condition hasn't
improved and has been the same".

10. A second section 47 assessment was carrieth ofyril 2008 resulting in a report
dated 16th May 2008. This time Coventry concluded:

"At present he has no eligible care needs that nieetdestitute plus'
criteria for support. This has been evidenced bevs:

* Medical reports... confirm that his anti-virahedication is
effective at present and his prognosis is dependanthis
compliance with the medication regime.

* [He] reports that he is able to complete mdshise daily living
tasks.

* [He] continues to have other support availabl@&im in the short
term from his cousin [C] and in the long term hefrise to
return to South Africa to access the support abhkElao him
there.

» Observations confirm his functional abilitiesdompleting tasks
* His immigration status has changed

He appears now to be excluded from support undagiose2l... As he has
no eligible care needs, there would be no breadbooivention rights by
not providing support”.

(Quotation not checkeéd

11. Whilst strictly speaking this assessment passgdéhe decision under challenge, both
counsel agreed that it would be wholly artificiat me to disregard it in considering the
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legality of Coventry's assessment of the claimanésds. Given the discretionary
nature of relief in JR proceedings, that must ghbtri

The claimant continues to receive treatmentrasoutpatient at the Department of
Genito-urinary Medicine at the Coventry and Wansiuke Hospital. He continues to
report weakness on his right side and takes p#nkilHe remains on antiretroviral
treatment.

During the course of the May 2008 review, tbdofving was recorded as to his
immigration history.

"... At the review meeting on 17/03/2008, [N] rejgar that he is not sure
what his current immigration status is. A telephoak was made to... the
Local Authority Home Office Inquiry Line on 09/0%@8 to ascertain his
current status. It was reported that on 20/06/2807application was
made for leave to remain on asylum grounds. On710/the application
was refused. On 19/07/2007 the refusal was appe@ed29/08/07the
appeal was dismissed. It was confirmed that [N]k&int is
rights-exhausted and that at present he is illgga#tsent in the UK".

(Emphasis added). (Quotation not chegked

It has subsequently been confirmed that on 2@thust 2007the AIT rejected the
claimant's appeal against refusal of asylum. Algig like this court, they have not
seen the determination, it is understood by theta@for the claimant that the basis of
the AIT's decision was that the claimant could propbe returned to South Africa,
because his medical condition was not so serious asach the Article 3 threshold
described by the House of LordsNinv Secretary of State for the Home Department
[2005] UKHL 31, a case to which I return below.

A further check was made with the Home OffigeGoventry on 3rd October 2008.

The Home Office confirmed that the position remdias previously described and as
set out in the review. Thus, it is asserted by @tyethat the Home Office have

confirmed that the claimant has exhausted his sightappeal under immigration law

and that he is now "unlawfully present in the URhere are no further immigration

claims pending. Mr Presland, who appears for thenant, accepts that that is right.

Mr Presland points out that removal directibage not yet been set by the Secretary of
State and that it may be some time before the HOfffiee takes steps to remove the

claimant. In the meantime, he will remain in the dkd, says Mr Presland, is in need

of assistance.

At the beginning of the hearing of this case, Aesland made an application for an
adjournment on the basis that Coventry ought toainobtan up-to-date and
comprehensive cognitive assessment as part of #wstion 47 obligations. He
suggested that that was always their intentionthatlvarious appointments had been
missed by the claimant, substantially as a restilhis cognitive difficulties. Mr
McGuire, who appears for Coventry, opposed thatiegtpon and | rejected it. It was
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19.

20.

my view that this public law challenge stands dtsfan the material available to
Coventry when they made their assessments; if tiaglyfailed to obtain information
which they ought to have considered, that mightilegtely form part of the complaint
that | was considering. | reconsidered this isdter she conclusion of the argument, as
| was invited to do, but remain of the same view.

The Legislative Scheme

| have had cited to me, orally or in writinggeeat many legislative provisions and
Government circulars. In my judgment, the issueshia case fall to be considered
against a background of five pieces of legislatietating to community care, and
immigration and asylum law.

First, section 47 of the 1990 Act provides tfeg assessment of needs for community
care services:

"(2) Subject to subsections (5) and (6) below [Whiare not
immediately relevant to the issues | am considérivbere it appears to a
local authority that any person for whom they mayvjale or arrange for
the provision of community care services may ben@ed of any such
services, the authority—

(a) shall carry out an assessment of his needbdse services; and

(b) having regard to the results of that assessnséatl then decide
whether his needs call for the provision by themany such
services."

Second, section 21 of the 1948 Act, which deatls the circumstances in which local
authorities can or must provide for those in nefechoe and attention:

"(1) Subject to and in accordance with the provisiof this Part of this
Act, a local authority may with the approval of tRecretary of State, and
to such extent as he may direct shall, make arraagts for providing—

(a) residential accommodation for persons agedesghor over who
by reason of age, illness, disability or any ottiecumstances
are in need of care and attention which is not retise
available to them; and...

(LA)A person to whom section 115 of the Immigratemmd Asylum
Act 1999 (exclusion from benefits) applies may o
provided with residential accommodation under sctige
(2)(a) if his need for care and attention has argsgely—

(a) because he is destitute; or

(b) because of the physical effects, or anticipaiegsical effects, of
his being destitute.
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22.

23.

24,

(1B)Subsections (3) and (5) to (8) of section 95haf Immigration
and Asylum Act 1999, and paragraph 2 of Schedule ®at
Act, apply for the purposes of subsection (1A)resy/tapply for
the purposes of that section, but for the referenae
subsections (5) and (7) of that section and in plaaagraph to
the Secretary of State substitute referencesdoad authority."

Third, the Immigration and Asylum Act 1999 s&s\to define those who are not to be
provided with residential accommodation under sec#1(1A). Section 115 applies by

subsection (3) to "a person subject to immigrattontrol unless he falls within such

category or description, or satisfies such cond#joas may be prescribed”. By
subsection (9):

"A person subject to immigration control' meanpesison who is not a
national of an EEA State and who—

(a) requires leave to enter or remain in the UnKetydom but does
not have it..."

Fourth, subsections (3) and (5) to (8) of s&ctl5 of the Immigration and Asylum Act
1999, and paragraph 2 of Schedule 8 to that Aatipeathat for the purposes of section
21 of the 1948 Act a person is destitute if (a) thees not have adequate
accommodation or any means of obtaining it (whetrenot his other essential living
needs are met); or (b) he has adequate accommodeatibe means of obtaining it, but
cannot meet his other essential living needs.

Finally, the Nationality, Immigration and AsyhuAct 2002 ("the 2002 Act") provides
by section 54 and Schedule 3 for the identificatodnvarious categories of people
unlawfully present in the UK who are made ineligitbbr a range of benefits, including
services provided by local authorities to adultdemthe 1948 Act. Schedule 3
provides:

"1(1) A person to whom this paragraph applies shatl be eligible for
support or assistance under—

(a) section 21 or 29 of the National Assistance X948 (c. 29) (local
authority: accommodation and welfare)...

(2) A power or duty under a provision referred mosub-paragraph (1)
may not be exercised or performed in respect oéragn to whom this
paragraph applies (whether or not the person hasiqusly been in
receipt of support or assistance under the pravjsio

The succeeding paragraphs of the scheduleusetlasses of person to whom it is
unlawful to provide assistance under any of theslagon specified. That includes,
pursuant to paragraph 7, a person who is (a) ifthieed Kingdom in breach of the
immigration laws within the meaning of section afd (b) not an asylum seeker.
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26.

27.

28.

29.

30.

By paragraph 17, "asylum-seeker" means a peavboris at least 18 years old, who has
made a claim for asylum (within the meaning of ®ectl8(3)), and whose claim has
been recorded by the Secretary of State but netrdeted.

The prohibition of the provision of assistaedkected by section 54 and Schedule 3 is
ameliorated by paragraph 3, which provides, arglighcritical in this case:

"Paragraph 1 does not prevent the exercise of @&pomthe performance
of a duty if, and to the extent that, its exera@s@erformance is necessary
for the purpose of avoiding a breach of—

(a) a person's Convention rights, or
(b) a person's rights under the Community Tredties.

The Convention rights said to be in issue lageeArticle 2, the right to life; Article 3,
the prohibition of torture and inhuman and degrgdieatment and punishment; and
Article 8, the right to respect for family and pate life.

In my judgment, the effect of the latter fougqes of domestic legislation, in cases such
as the present, is that the empowering provisidnseotion 21 are disapplied if the
person concerned is not in need of care and attefsiection 21(1)(a)) or if there is a
need for care and attention but it arose becausesiftution (section 21(1A)) or if he
is in the UK unlawfully and failure to exercise 8en 21 powers would not lead to a
breach of the Convention (Schedule 3, paragrapltn3)ther words, to establish that
there is a power to provide him with support oristasce, the claimant here has to
show that he is in need of care and attention hatithat need has not arisen solely
from his destitution and that the exercise of the/gr is necessary to avoid a breach of
the Convention.

| put this suggested summary to counsel duhegcourse of argument. Both accepted
it as accurate, but Mr McGuire suggested that nsneot the most logical order in
which to list the three preconditions. He refertedhe decision of Walker J R (N) v
London Borough of Lambeth [2006] EWHC 3427 (Admin), and in particular to
paragraph 71 of the judgment in that case. Nothings on the point in the present case
and | propose to address the issues in the ordeowgeabove, but | accept Mr
McGuire's submission that the order may matteotall authorities in practice, in that
if it is shown that paragraph 3 of Schedule 3 ef 2002 Act applies, and assistance is
not needed to avoid a breach of the Conventionloited authority does not need to go
on to consider the potential application of secf2an

The Competing Arguments

Mr Presland argues that the local authorityl&ccwot conclude, without a proper
cognitive assessment, that the claimant has no meeels. He says that the local
authority's May 2008 assessment makes clear thatl#imant relies on his cousin for
considerable support with cleaning, shopping andday. If the claimant is homeless,
his cousin will not be able to support him. Sinbe ttlaimant occupied his home
without the landlord's consent, his future accomatioth is at best precarious and
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32.

33.

34.

35.

36.

37.

Coventry cannot properly base their assessmenh@misumption that his continued
unlawful occupation would continue. His health ilsely to deteriorate quickly and
seriously. He says that it was perverse for Coyetatrconclude that the claimant did
not need care and attention at the time of eatheohssessments.

Mr Presland says that the claimant's physiodl @sychological ill-health mean he is
not "free" to go back to South Africa in any meafiut sense. He says that Coventry
have taken no steps to enquire as to the suppaitable to the claimant should he
return, or be returned, to South Africa.

He argues that a distinction is to drawn bebntbe operation of Article 3 in removal

cases, where the Secretary of State proposes vesm person to his home country
under immigration powers, and domestic cases, wadoeal authority is considering

the exercise of its section 21 powers. He als@seatin Article 8 and says that return
would breach the right to respect for the clainsaptivate life.

Mr Presland says thatih(M) v Slough Borough Council [2008] UKHL 52 ([2008] 1
WLR 1805) the House of Lords confirmed that thadiegive scheme is such that it is a
local authority rather than the Secretary of Statethe Home Department which has
responsibility for provision to those with care deevho are in the UK in breach of
immigration control. Even where a claimant has nots@anding immigration
applications, provided he has care needs and hetis breach of removal directions,
he is, says Mr Presland, the responsibility of tbeal authority rather than the
Secretary of State.

The claimant here, he says, does have persamal needs going well beyond the
provision of medication and health services, amase¢hshould be the responsibility of
social services. Without a proper cognitive asses¢mthe local authority cannot
properly conclude that the claimant has no carésiee

By contrast, Mr McGuire argues that the assesssnwere perfectly adequate. He says
that because the claimant is unlawfully presenth& United Kingdom, he is only
eligible for a service under the provisions set iouparagraph 1 of Schedule 3 to the
2002 Act to the extent necessary to avoid a bredt¢tuman rights. The words "to the
extent" and "necessary" are important words oftation, he argues, and no such
provision can be justified on that basis here. IHpu@s that there is no scope for a
contention in this case that provision is necessamgvoid a breach of either Article 3
or Article 8.

If Coventry is wrong on that first point, Mr I@ciire argues, the claimant is not entitled
to a service under section 21 of the National Aseie Act 1948 because he was not in
need of care and attention. He makes two pointst, ki the light of the decision of the
House of Lords irR (M) v Slough, the hurdle to be surmounted by the claimant is
higher than it appeared to the authority to be whearried out its previous assessment
and review.

Secondly, on the basis of the findings in #e review, the claimant does not have a
need for care and attention within the meaninghat term as explained iR (M) v
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Slough The natural and ordinary meaning of "care anen#tin” was "looking after"
and Coventry's short point is that the claimantlocak after himself.

Analysis

38. | see no impropriety in the conduct of the assessments themselves. It is, in my
judgment, apparent from the two reports that ttestevhich the authors posed for
themselves were properly addressed. Those condutitim assessments visited the
claimant and discussed his circumstances with hisome detail. They observed him
and noted the extent to which he was able to mattagectivities of daily life. They
considered the various medical reports, both feirtbwn sake and for how they could
be said to be reflected in what they observed @fcthimant. In my view, there was no
duty on them to commission additional medical entde unless what they observed
cried out for further investigation. In my judgmeritdid not. An intelligent observer
would be able to judge how the claimant's symptomese affecting his ability to
manage and cope with daily living. And Coventig&sessments were carried out at
some time apart from each other.

39. I do not accept that Coventry were obliged akenenquiries as to the facilities which
would be available to the claimant in South Afriead | reject Mr Presland's
submission in that regard. The section 47 obligatias to carry out an assessment of
such services as the@€oventry, might provide. It is not to carry @ assessment of
services which might be available elsewhere urtlestsmight affect his present needs.

40. The real question on this issue is, therefom, whether the assessments were an
adequate way of addressing the tests posed insgessment reports, but whether the
tests themselves were correct. It follows that if RMesland is right on his submissions
on the law, these assessments cannot stand; buif tNae McGuire is right, this
challenge must fail.

41. | deal first with the question whether therlant is in need of care and attention within
the meaning of that expression in section 21. Tbeagd of Lords has laid down the
proper approach to that questionRn(M) v Slough. At paragraph 33, Baroness Hale
held:

"... the natural and ordinary meaning of the wdodse and attention' in
this context is 'looking after'. Looking after meatioing something for
the person being cared for which he cannot or shnat be expected to
do for himself: it might be household tasks whichad person can no
longer perform or can only perform with great diffity; it might be

protection from risks which a mentally disabledgwer cannot perceive; it
might be personal care, such as feeding, washingileting. This is not
an exhaustive list. The provision of medical carexpressly excluded.”

42. Lord Brown agreed with Baroness Hale and wetd bold at paragraph 40:

"A person must need looking after beyond merelypiterision of a home
and the wherewithal to survive... The looking afemuired does not have
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44,

45.

46.

47.

to be for either nursing or personal care. It mbstyever, be of such a
character as would be required even were the pengmalthy. It is
immaterial that this care and attention could bavigled in the person's
own home if he had one (as he would have if he wesathy). All that is
required is that the care and attention needed nuidie available to him
otherwise than by the provision of section 21 acomaation...”

In my judgment, the claimant does not satibht test. The claimant does not need to
have done for him any essential tasks which heatain should not be expected to do,

for himself. The two assessment reports revealth@tlaimant was able to manage the
activities of daily living himself, despite his gesting symptoms. In fact he is reported
in the May 2008 assessment to have acknowledgédhbas able to complete most of

his daily living tasks" and no such task is ideatifas being beyond him. The fact that
he has, in fact, had assistance with many of tirem his cousin does not mean that he
cannot do them or that he needs to have them dwrienh by someone else. Certainly

it cannot be said that the conclusion by Coverigy he did not satisfy that test was not
one reasonably open to them.

It follows, in my view, that in this regard Gawry posed the right question and this
claim falls at the first hurdle.

If I had reached the contrary conclusion, iindikely that | would have found that any
such need arose solely from the fact he is or wbeldlestitute, or from the physical
effects, or anticipated physical effects, of hidngedestitute (section 21(1A)). |
acknowledge, however, that that is a difficult diges to answer in the abstract —
where | have not found that the claimant had swedds. In my view, such difficulties
as the claimant suffers arise primarily from hisats rather than his poverty. As Lord
Hoffman said inR (Westminster City Council) v National Asylum Suppmrt Service
[2002] UKHL 38 ([2002] 1 WLR 2956), at paragraph, 3®nly the able bodied
destitute are excluded" by this provision. Accogiyn the claimant would not have
fallen at the second hurdle.

The final question is whether a failure to pdevservices to the claimant would involve
a breach of his Convention rights. That questiasear because the claimant is no
longer an asylum seeker within paragraph 17 of @dee3 to the 2002 Act (his claim
for asylum having been determined and all avenaesgpeal having been exhausted)
and he remains in the UK unlawfully.

It is possible, as Mr Presland contends, toedisan apparent difference of approach in
the House of Lords judgments dealing with the aapion of Article 3 in removal
cases and that in domestic cases, where a lodadréytis considering the exercise of
its section 21 powers. IR (Limbuela) v Secretary of State for the Home
Department [2006] 1 AC 396 the House of Lords considered #sie of when
withdrawal of support (in that case NASS support diestitute asylum seekers)
contravened the asylum seekers' rights pursuaéstticle 3. Lord Bingham said this at
paragraph 9:

"It is not in my opinion possible to formulate asiynple test applicable in
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49.

50.

51.

52.

all cases. But if there were persuasive evidenatdHate applicant was
obliged to sleep in the street, save perhaps fehat and foreseeably
finite period, or was seriously hungry, or unaldesatisfy the most basic
requirements of hygiene, the threshold would, ie dndinary way, be
crossed.”

By contrast in a removal case the test is ri@at articulated by Baroness HaleNnv
Secretary of State for the Home Department

"69. In my view, therefore, the test, in this softcase, is whether the
applicant's illness has reached such a criticglestee he is dying) that it
would be inhuman treatment to deprive him of theecahich he is

currently receiving and send him home to an eaglgtlal unless there is
care available there to enable him to meet thatath dignity."

Against that background, Mr Presland suggéetsit is theLimbuela approach that
should be applied here. He says that the soreatrtrent the individual claimants in the
Limbuela case faced were less severe than might be facttelnyaimant if all support
were withdrawn from him in this country. In thogecamstances, he argues, the failure
to provide support would lead to a breach of thaveation.

At first blush, it might be thought surprisitigat there should be any difference of
approach in the two situations of removal from thk and removal of domestic
support. After all, it is trite law that the stands of treatment required by Article 3 are
absolute and consistent. But in my view the diifiees are more apparent than real and
reflect, not a different standard in the applicata§ Article 3, but the consequence of a
proper consideration of the context in which eaategory of decision is made.

In my view, the cessation of local authoritpgart would not be a breach, on the facts
of this case, because it would be open to the @lairto return to his home country of
South Africa. The defendants have made it cleapéragraph 19 of their summary
grounds and orally at this hearing) that they "widug prepared to assist the claimant in
directing him to free air services to his countfyagin and to accommodate him for a
period of 14 days (now revised to 21 days — seevgbwhilst arrangements are
made." There may be difficulties and uncertaintegghe claimant in such a return, but
there is no legal or practical obstruction. It & suggested that the claimant is not fit to
travel. Itis not suggested that he is dying at this illness has reached a critical stage.
In my view, because he can return to South Afritaan properly be said that the
provision of services by Coventry is "not necessarighin paragraph 3 of Schedule 3
to the 2002 Act. If he chooses to stay in the WhKéengdom, the degradation he may
suffer is a consequence of that decision, not éissation of Coventry's support.

Such a construction would be consistent withahident purpose of the provisions of
the 2002 Act, namely to encourage persons in thenant's position to return home.
Mr McGuire pointed to paragraph 24 of the judgmehthe Court of Appeal iR
(Kimani) v Lambeth London Borough Council [2003] EWCA Civ 1150 ([2004] 1
WLR 272), where it was observed:
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54.

55.

56.

57.

58.
59.

60.

"The objective of Schedule 3 can readily be inféfrem its content. It is
to discourage from coming to, remaining in and comsg the resources
of the United Kingdom certain classes of person waio reasonably be
expected to look to other countries for their likebd."

If I am wrong about the consistencyl@inbuela andN v Secretary of State for the
Home Department once their different contexts are understood, thede really is a
different standard to be applied in the two situagi then, in my judgment, the proper
test in the present case is thatNnv Secretary of State for the Home Department
Given the evident purpose of the statutory prowvisjahe court must look not at the
position that would obtain if the claimant remainadthe UK, but that which would
apply if the claimant returns to South Africa. & perfectly clear that in those
circumstances the claimant would not begin to Satlse sort of stringent test which
Baroness Hale describes.

Article 2 adds nothing to the Article 3 argurmnen the facts of this case. If the case
does not satisfy Article 3, it will not satisfy Agke 2 in circumstances such as this.

Mr Presland says that because of his ill-hgakhclaimant cannot be regarded as "free"
to go back to South Africa. Without very carefldmming and support, such a move,
he argued, would be a disproportionate interferemte his article rights. | am afraid |
conclude that that argument is hopeless.

In Anufrijeva v Southwark London Borough Council [2003] EWCA Civ 1406
([2004] QB 1124) the Court of Appeal held (at pasgip 43 of the judgment of the
Court):

"... Article 8 is capable of imposing on a Statpasitive obligation to
provide support. We find it hard to conceive, hoamr\of a situation in
which the predicament of an individual will be sutdmat Article 8
requires him to be provided with welfare supporeve his predicament
is not sufficiently severe to engage Article 3."

In my judgment, this is no such rare case. diagnant has no well-developed family
life in the UK, his private life connections withe UK are modest, he remains in the
UK unlawfully and is physically capable of returgirto South Africa, his home
country. If I am right that Article 3 is not engalyeor is Article 8.

It follows that this claim for judicial reviemust fail.

MR McGUIRE: In those circumstances, the oniglen | seek is that the claim be
dismissed.

In terms of the transcript, there is just oherspoint. That was at the end of the
summary of our respective contentions, but jusbteethe paragraph beginning "l see
no impropriety”, my argument was characterisedagsgng "it is not destitute plus”. |
just ask that your Lordship considers changing thatwas not in need of care and
attention"”.
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62.
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64.

65.

66.

67.

68.
69.

THE DEPUTY HIGH COURT JUDGE: | am content withmat correction and that
correction will be made. Thank you for it. Anyrgections from you?

MR PRESLAND: My Lord, one matter is that ippgared, when | heard your Lordship
giving judgment, that it sounded as though thenadait was still in the accommodation
he occupied unlawfully. My Lord, the position $énce Langstaff J's order, he has been
in accommodation provided by the local authoritggther than continuing in that
accommodation.

THE DEPUTY HIGH COURT JUDGE: You are quitelig That is a correction |
ought to make, if you give me one mome(Rause) Shorthand writer, | think it will
be about paragraph 7. The paragraph that stadsirigl paid no rent". After the
second sentence, which ends "landlord's consentftlcgou please insert "Since the
interim relief ordered by Langstaff J, he has baenommodated at the expense of
Coventry".

MR PRESLAND: A further minor point of detagiven the anonymity order, it is right
to observe that the cousin's name is an unusualamegiven the location, it is likely
that if the cousin's name is identified, then sdl wiy client. If the cousin could
perhaps be simply referred to as "C".

THE DEPUTY HIGH COURT JUDGE: Yes, | referraxdiim once by the name [C].
Only once. | wonder, shorthand writer, if that kkbne changed to C.

MR PRESLAND: My Lord, may | seek permissionaggpeal on the basis, primarily,
that the distinction between the treatment of ctaita in the position of my client, in
Limbuela andN is one which has bearing on a significant numbidestber cases of
individuals with community care needs or, arguaklith community care needs who
remain in the UK in breach of immigration controllt is likely that other local
authorities are going to find this of significarsisestance as a decision and it is a matter
which ought properly to be reviewed by the CourAppeal to consider whether your
Lordship's decision in relation to how the two raedt should be interpreted, as
guestions of looking at the context in which thee &eing applied, is the correct
approach.

In my submission, in the claimant's case itas arguable it is not the correct
approach, that my client does have, very likelyprggly arguable community care
needs, which would arise if he is homeless in tingdd Kingdom, rather than being
placed on an aeroplane by the Secretary of State.

THE DEPUTY HIGH COURT JUDGE: Mr McGuire.

MR McGUIRE: It is primarily a matter betwedmetclaimant and your Lordship, but
what | would say is | accept the question is imaoirtand the approach is important.
Your Lordship has reach your conclusion by two esut One is simply to look at the
words and say "necessary" and "in order to avdadeach”. That being so, there is no
great question of law involved. The second routes wo look at the question of
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whetherN or Limbuela is the correct approach. | say, having regardh first
guestion, the answer became straightforward.

THE DEPUTY HIGH COURT JUDGE: Thank you. No, Mresland, | am afraid you
will have to ask the Court of Appeal. | am refgsipermission on the grounds that
there are not reasonable prospects of success.

MR PRESLAND: | do not know if any observatioymur Lordship may have would
increase the speed with which the transcript cobelgrepared.

THE DEPUTY HIGH COURT JUDGE: Yes, given thatuyare plainly at least
contemplating seeking to appeal this decision, tafirect that the transcript be
provided as soon as possible, please.

MR PRESLAND: Can | ask for a detailed assessthe
THE DEPUTY HIGH COURT JUDGE: Yes, | grant that

MR McGUIRE: 1 do not oppose that. | have nstinctions and | cannot be certain it
will not be pursued, but | simply take the precawitof asking for an order for costs, not
to be enforced pending any assessment under sddtiohthe Access to Justice Act.

THE DEPUTY HIGH COURT JUDGE: Probably entitledthat.

MR PRESLAND: I do not think there is anythingan say against it.

THE DEPUTY HIGH COURT JUDGE: Then there wi# bn order in those terms.
MR McGUIRE: | am grateful.

THE DEPUTY HIGH COURT JUDGE: Can | finally s&y both of you, thank you

very much for your assistance with a case that Indit find entirely straightforward, |
have to confess.
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