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In the Dudgeon case,

The European Court of Human Rights, taking its sleai in plenary
session in application of Rule 48 of the Rules oti€ and composed of the
following judges:

Mr. R. RYSSDAL,President,

Mr. M. ZEKIA,

Mr. J. CREMONA,

Mr. THOR VILHJALMSSON,

Mr. W. GANSHOF/AN DERMEERSCH,
Mrs. D. BINDSCHEDLER-ROBERT,
Mr. D. EVRIGENIS,

Mr. G.LAGERGREN,

Mr. L. LIESCH,

Mr. F. GOLCUKLU,

Mr. F. MATSCHER,

Mr. J. PINHEIRCFARINHA,

Mr. E. GARCIADEENTERRIA,

Mr. L.-E. PETTITI,

Mr. B. WALSH,

Sir  Vincent EVANS,

Mr. R. MACDONALD,

Mr. C.RUSSO,

Mr. R. BERNHARDT,

and also Mr. M.-A. EISSENRegistrar, and Mr. H. PETZOLD Deputy
Registrar,

Having deliberated in private on 24 and 25 Apridanom 21 to 23
September 1981,

Delivers the following judgment, which was adopted the last-
mentioned date:

PROCEDURE

1. The Dudgeon case was referred to the Court ley Ehropean
Commission of Human Rights ("the Commission"). Tase originated in
an application against the United Kingdom of GrBadtain and Northern
Ireland lodged with the Commission on 22 May 19%@ar Article 25 (art.
25) of the Convention for the Protection of Humagh®s and Fundamental
Freedoms ("the Convention") by a United Kingdomizen, Mr. Jeffrey
Dudgeon.

2. The Commission’s request was lodged with théstggof the Court
on 18 July 1980, within the period of three morithd down by Articles 32
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par. 1 and 47 (art. 32-1, art. 47). The requegrredl to Articles 44 and 48
(art. 44, art. 48) and to the declaration made ly Wnited Kingdom
recognising the compulsory jurisdiction of the Gof#rticle 46) (art. 46).
The purpose of the Commission’s request is to nbdadecision from the
Court as to whether or not the facts of the caselake a breach by the
respondent State of its obligations under Articl@i®. 8) of the Convention,
taken alone or in conjunction with Article 14 (ak4+8).

3. The Chamber of seven judges to be constituteddded, as ex officio
members, Sir Vincent Evans, the elected judge wisBrnationality (Article
43 of the Convention) (art. 43), and Mr. G. Ballezl®allieri, the President
of the Court (Rule 21 par. 3 (b) of the Rules ofu@p On 30 September
1980, the President drew by lot, in the presendb®Registrar, the names
of the five other members of the Chamber, namely ®rWiarda, Mr. D.
Evrigenis, Mr. G. Lagergren, Mr. L. Liesch and Mr. Pinheiro Farinha
(Article 43 in fine of the Convention and Rule 24rp4) (art. 43).

4. Mr. Balladore Pallieri assumed the office of$ident of the Chamber
(Rule 21 par. 5). He ascertained, through the Regjsthe views of the
Agent of the Government of the United Kingdom ("tBevernment") and
the Delegates of the Commission as regards theeguoe to be followed.
On 24 October 1980, he directed that the AgenhefGovernment should
have until 24 December to file a memorial and thatDelegates should be
entitled to file a memorial in reply within two mihis from the date of the
transmission to them by the Registrar of the Gawemt’s memorial. On 20
December, Mr. Wiarda, the Vice-President of the iGouho had replaced
Mr. Balladore Pallieri as President of the Chamiodiowing the latter’s
death (Rule 21 par. 5), agreed to extend thedirghese time-limits until 6
February 1981.

5. On 30 January 1981, the Chamber decided under48uof the Rules
of Court to relinquish jurisdiction forthwith in¥aur of the plenary Court.

6. The Government's memorial was received at thgistiy on 6
February and that of the Commission on 1 April, eaped to the
Commission’s memorial were the applicant's obséonast on the
Government’'s memorial.

7. After consulting through the Registrar, the Agehthe Government
and the Delegates of the Commission, Mr. Wiardap wtad in the
meantime been elected President of the Court,tdolemn 2 April 1981 that
the oral proceedings should open on 23 April 1981.

8. On 3 April, the applicant invited the Court tean expert evidence
from Dr. Dannacker, Assistant Professor at the &gty of Frankfurt. In a
letter received at the registry on 15 April, theldgmates of the Commission
stated that they left it to the Court to decide thike such evidence was
necessary.

9. A document was filed by the Government on 14ilA@81.
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10. The oral hearings were held in public at thenido Rights Building,
Strasbourg, on 23 April 1981. Immediately beforeitlopening, the Court
had held a preparatory meeting and decided nado éxpert evidence.

There appeared before the Court:

- for the Government:

Mrs. A. GLOVER, Legal Adviser,

Foreign and Commonwealth Office, Agent,
Mr. N. BRATZA, Barrister-at-law,
Mr. B. KERR, Barrister-at-law, Counsdl,

Mr. R. TOMLINSON, Home Office,
Mr. D. CHESTERTON, Northern Ireland Office,
Mr. N. BRIDGES, Northern Ireland Office, Advisers,

- for the Commission:

Mr. J. FAWCETT,
Mr. G. TENEKIDES, Delegates,
Lord GIFFORD, Barrister-at-law,
Mr. T. MUNYARD, Barrister-at-law,
Mr. P. CRANE, Solicitor, assisting the Delegates
under Rule 29 par. 1, second sentence, of thesRi
Court.

The Court heard addresses by the Delegates and Gifiatd for the
Commission, and by Mr. Kerr and Mr. Bratza for @Bevernment. Lord
Gifford submitted various documents through the egates of the
Commission.

11. On 11 and 12 May, respectively, the Registemeived from the
Agent of the Government and from the Commission&deDates and those
assisting them their written replies to certain gjioms put by the Court
and/or their written observations on the documéred before and during
the hearings.

12. In September 1981, Mr. Wiarda was preventerh ftaking part in
the consideration of the case; Mr. Ryssdal, as-Pi@sident of the Court,
thereafter presided over the Court.

AS TO THE FACTS

13. Mr. Jeffrey Dudgeon, who is 35 years of agea ishipping clerk
resident in Belfast, Northern Ireland.

Mr. Dudgeon is a homosexual and his complaintsdaexted primarily
against the existence in Northern Ireland of lawsctv have the effect of
making certain homosexual acts between consenting enales criminal
offences.
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A. Therdevant law in Northern Ireland

14. The relevant provisions currently in force imrthern Ireland are
contained in the Offences against the Person A8l 18he 1861 Act"), the
Criminal Law Amendment Act 1885 ("the 1855 Act")datine common law.

Under sections 61 and 62 of the 1861 Act, comngjtiind attempting to
commit buggery are made offences punishable witkirmam sentences of
life imprisonment and ten years’ imprisonment, ezswely. Buggery
consists of sexual intercourse per anum by a ménaunan or a woman, or
per anum or per vaginam by a man or a woman witiinamal.

By section 11 of the 1885 Act, it is an offencenighable with a
maximum of two years’ imprisonment, for any malesp®, in public or in
private, to commit an act of "gross indecency" vatimother male. "Gross
indecency"” is not statutorily defined but relatesahy act involving sexual
indecency between male persons; according to tiderse submitted to the
Wolfenden Committee (see paragraph 17 below),utlls takes the form
of mutual masturbation, inter-crural contact or l-g@nital contact. At
common law, an attempt to commit an offence islfitaa offence and,
accordingly, it is an offence to attempt to commit act proscribed by
section 11 of the 1885 Act. An attempt is in thepunishable in Northern
Ireland by an unlimited sentence (but as to th@e,garagraph 31 below).

Consent is no defence to any of these offences remdistinction
regarding age is made in the text of the Acts.

An account of how the law is applied in practicegisen below at
paragraphs 29 to 31.

15. Acts of homosexuality between females areamad,have never been,
criminal offences, although the offence of indecessault may be
committed by one woman on another under the ag&.of

As regards heterosexual relations, it is an offerstdject to certain
exceptions, for a man to have sexual intercoursle avgirl under the age of
17. Until 1950 the age of consent of a girl to séxntercourse was 16 in
both England and Wales and in Northern Ireland, bwt legislation
introduced in that year the age of consent wasas®d to 17 in Northern
Ireland. While in relation to the correspondingeoife in England and
Wales it is a defence for a man under the age @b Zhow that he believed
with reasonable cause the girl to be over 16 yehage, no such defence is
available under Northern Ireland law.

B. Thelaw and reform of thelaw in therest of the United Kingdom

16. The 1861 and 1885 Acts were passed by the dJrkiegdom
Parliament. When enacted, they applied to England Wales, to all
Ireland, then unpartitioned and an integral parthef United Kingdom, and
also, in the case of the 1885 Act, to Scotland.
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1. England and Wales

17. In England and Wales the current law on mal@dsexual acts is
contained in the Sexual Offences Act 1956 ("the6lA6t") as amended by
the Sexual Offences Act 1967 ("the 1967 Act").

The 1956 Act, an Act consolidating the existinggi law, made it an
offence for any person to commit buggery with arogberson or an animal
(section 12) and an offence for a man to commaerof "gross indecency"
with another man (section 13).

The 1967 Act, which was introduced into Parliamast a Private
Member's Bill, was passed to give effect to the oramendations
concerning homosexuality made in 1957 in the repbthe Departmental
Committee on Homosexual Offences and Prostitutgiabdished under the
chairmanship of Sir John Wolfenden (the "Wolfendeammittee” and
"Wolfenden report"). The Wolfenden Committee regardhe function of
the criminal law in this field as

"to preserve public order and decency, to proteetcitizen from what is offensive
or injurious, and to provide sufficient safeguaagginst exploitation and corruption of
others, particularly those who are specially vudibée because they are young, weak
in body or mind, inexperienced, or in a state afcs@l physical, official, or economic
dependence”,

but not

"to intervene in the private lives of citizens, tor seek to enforce any particular
pattern of behaviour, further than is necessargaoy out the purposes we have
outlined".

The Wolfenden Committee concluded that homosexusthatiour
between consenting adults in private was part ef 'ttrealm of private
morality and immorality which is, in brief and ceuderms, not the law’s
business" and should no longer be criminal.

The 1967 Act qualified sections 12 and 13 of thB6LAct by providing
that, subject to certain exceptions concerning alguatients, members of
the armed forces and merchant seamen, buggerycedfayross indecency
in private between consenting males aged 21 ygaover should not be
criminal offences. It remains a crime to commit@mosexual act, of the
kind referred to in these sections, with a persgedaless than 21 in any
circumstances.

The age of majority for certain purposes, includoapacity to marry
without parental consent and to enter into conti@atelations, was reduced
from 21 to 18 by the Family Law Reform Act 1969.eVoting age and the
minimum age for jury service were likewise reductd 18 by the
Representation of the People Act 1969 and the @Gamlustice Act 1972,
respectively.

In 1977, the House of Lords rejected a Bill aimedeaucing the age of
consent for private homosexual act to 18. Subsdlyyem a report
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published in April 1981, a committee established thg Home Office,
namely the Policy Advisory Committee on Sexual @ffes, recommended
that the minimum age for homosexual relations betwmales should be
reduced to 18. A minority of five members favoueeckduction to 16.

2. Scotland

18. When the applicant lodged his complaint in 19%é relevant law
applicable was substantially similar to that cutiseim force in Northern
Ireland. Section 7 of the Sexual Offences (Scodladdt 1976, a
consolidating provision re-enacting section 11hef 1885 Act, provided for
the offence of gross indecency; the offence of spdexisted at common
law. However, successive Lord Advocates had stateBarliament that
their policy was not to prosecute in respect ot achich would not have
been punishable if the 1967 Act had applied in [8odt The Criminal
Justice (Scotland) Act 1980 ("the 1980 Act") forimddrought Scottish law
into line with that of England and Wales. As in tlese of the 1967 Act, the
change in the law originated in amendments intredua Parliament by a
Private Member.

C. Constitutional position of Northern Ireland

19. Under an Act of the United Kingdom Parliamehg Government of
Ireland Act 1920, a separate Parliament for Northdreland was
established with power to legislate on all mattdesvolved by that Act,
including criminal and social law. An executive ko as the Government
of Northern Ireland was also established with Maris responsible for the
different areas of the devolved powers. By conwmtduring the life of the
Northern Ireland Parliament (1921-9172) the Unikddgdom Parliament
rarely, if ever, legislated for Northern Ireland riespect of the devolved
matters - in particular social matters - fallinghim the former Parliament’s
legislative competence.

20. In March 1972, the Northern Ireland Parliameats prorogued and
Northern Ireland was made subject to "direct rdtem Westminster (see
the judgment of 18 January 1978 in the case ofaeklv. the United
Kingdom, Series A no. 25, pp. 10 and 20-21, parat8 49). Since that
date, except for a period of five months in 1974wkertain legislative and
executive powers were devolved to a Northern Ietl@&ssembly and
Executive, legislation for Northern Ireland in dields has been the
responsibility of the United Kingdom Parliament.efé are 12 members of
the United Kingdom House of Commons, out of a taifl635, who
represent constituencies in Northern Ireland.

Under the provisions currently in force, power isnterred on Her
Majesty to legislate for Northern Ireland by OrderCouncil. Save where
there are reasons of urgency, no recommendation beagnade to Her
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Majesty to make an Order in Council under theseviprans unless a draft
of the Order has been approved by each House dfafant. It is the
responsibility of the Government to prepare a df@ftder and to lay it
before Parliament for approval. A draft can onlydpproved or rejected in
toto by Parliament, but not amended. The functibthe Queen in Council
in making an Order once it has been approved bliaRant is purely
formal. In practice, much legislation for Northdreland is effected in this
form rather than by means of an Act of Parliament.

D. Proposalsfor reform in Northern Ireland

21. No measures comparable to the 1967 Act wereirtreduced into
the Northern Ireland Parliament either by the Goreent of Northern
Ireland or by any Private Member.

22. In July 1976, following the failure of the Nioern Ireland
Constitutional Convention to work out a satisfagtdorm of devolved
government for Northern Ireland, the then Secretdritate for Northern
Ireland announced in Parliament that the Unitedgdom Government
would thenceforth by looking closely at the need l&gislation in fields
which it had previously been thought appropriateldave to a future
devolved government, in particular with a view tinging Northern Ireland
law more closely into harmony with laws in othertpaof the country. He
cited homosexuality and divorce as possible areasattion. However,
recognising the difficulties about such subjectsNarthern Ireland, he
indicated that he would welcome the views of thealgeople, including
those of the Standing Advisory Commission on HunRights (“the
Advisory Commission”) and of Members of Parliamempresenting
Northern Ireland constituencies.

23. The Advisory Commission, which is an independgatutory body,
was accordingly invited to consider the matter. rdgards homosexual
offences, the Advisory Commission received evidefifoen a number of
persons and organisations, religious and secularrdgresentations were
made by the Roman Catholic Church in Northern irélar by any of the
12 Northern Ireland Members of the United Kingdowuke of Commons.

The Advisory Commission published its report in Ba977. The
Advisory Commission concluded that most people dad regard it as
satisfactory to retain the existing differencestle law with regard to
homosexuality and that few only would be strongppased to changes
bringing Northern Ireland law into conformity witthat in England and
Wales. On the other hand, it did not consider tihate would be support for
legislation which went further, in particular bywering the age of consent.
Its recommendations were that the law of Northeelahd should be
brought into line with the 1967 Act, but that ftelwmendments to the 1967
Act should not automatically apply to Northern #nedl.
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24. On 27 July 1978, the Government published @qgwal for a draft
Homosexual Offences (Northern Ireland) Order 1978, effect of which
would have been to bring Northern Ireland law oa thatter broadly into
line with that of England and Wales. In particulagmosexual acts in
private between two consenting male adults overatijpe of 21 would no
longer have been punishable.

In a foreword to the proposal, the responsible Beri stated that "the
Government had always recognised that homosexuaslign issue about
which some people in Northern Ireland hold strorapscientious or
religious opinions". He summarised the main argusiéar and against
reform as follows:

"In brief, there are two differing viewpoints. Onleased on an interpretation of
religious principles, holds that homosexual actdenrany circumstances are immoral
and that the criminal law should be used, by tnggthem as crimes, to enforce moral
behaviour. The other view distinguishes betweernthenone hand that area of private
morality within which a homosexual individual caas(a matter of civil liberty)
exercise his private right of conscience and, an dther hand, the area of public
concern where the State ought and must use théolathe protection of society and
in particular for the protection of children, thosbo are mentally retarded and others
who are incapable of valid personal consent.

| have during my discussions with religious andeotigroups heard both these
viewpoints expressed with sincerity and | underdtéme convictions that underlie
both points of view. There are in addition othensiderations which must be taken
into account. For example it has been pointed loait the present law is difficult to
enforce, that fear of exposure can make a homobeausicularly vulnerable to
blackmail and that this fear of exposure can causeappiness not only for the
homosexual himself but also for his family andrids.

While recognising these differing viewpoints | lee¢ we should not overlook the
common ground. Most people will agree that the ypumust be given special
protection; and most people will also agree that Ehould be capable of being
enforced. Moreover those who are against reforme lmampassion and respect for
individual rights just as much as those in favofirreform have concern for the
welfare of society. For the individuals in socieag for Government, there is thus a
difficult balance of judgment to be arrived at."

Public comment on the proposed amendment to theviEsinvited.

25. The numerous comments received by the Govermnimeasponse to
their invitation, during and after the formal petiof consultation, revealed
a substantial division of opinion. On a simple doahheads, there was a
large majority of individuals and institutions agsti the proposal for a draft
Order.

Those opposed to reform included a number of sgnuges, District
Councils, Orange Lodges and other organisationsergdy of a religious
character and in some cases engaged in youthtasivh petition to "Save
Ulster from Sodomy" organised by the Democraticddist Party led by
Mr. lan Paisley, a Member of the United Kingdom Kewf Commons,
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collected nearly 70.000 signatures. The strongegibsition came from
certain religious groups. In particular, the RonGatholic Bishops saw the
proposal as an invitation to Northern Irish sociwychange radically its
moral code in a manner liable to bring about maeoss problems than
anything attributable to the present law. The Ron@Gatholic Bishops

argued that such a change in the law would leadftmther decline in moral
standards and to a climate of moral laxity whichuldoendanger and put
undesirable pressures on those most vulnerable,elgatime young.

Similarly, the Presbyterian Church in Ireland, whiunderstanding the
arguments for the change, made the point thatatfmoval from the purview
of the criminal law of private homosexual acts bedw consenting adult
males might be taken by the public as an implicérice if not approval for
such practices and as a change in public policyatdsva further relaxation
of moral standards.

The strongest support for change came from orgémisarepresenting
homosexuals and social work agencies. They claitnadthe existing law
was unnecessary and that it created hardship atesh for a substantial
minority of persons affected by it. It was urgedttthe sphere of morality
should be kept distinct from that of the crimiralvland that considerations
of the personal freedom of the individual should sach matters be
paramount. For its part, the Standing Committe¢hef General Synod of
the Church of Ireland accepted that homosexual iactsrivate between
consenting adults aged 21 and over should be reainfveen the realm of
criminal offence, but in amplification commentedtihis did not mean that
the Church considered homosexuality to be an agbkphorm.

Press reports indicated that most of the polititmimations had
expressed favourable views. However, none of theNa&hern Ireland
Members of Parliament publicly supported the prepogform and several
of them openly opposed it. An opinion poll conddlcite Northern Ireland in
January 1978 indicated that the people interviewerk evenly divided on
the global question of the desirability of reforigithe law on divorce and
homosexuality so as to bring it into line with tledtEngland and Wales.

26. On 2 July 1979, the then Secretary of StateNfmthern Ireland, in
announcing to Parliament that the Government didmtend to pursue the
proposed reform, stated:

"Consultation showed that strong views are heltlanthern Ireland, both for and
against in the existing law. Although it is not pite to say with certainty what is the
feeling of the majority of people in the provindeis clear that is substantial body of
opinion there (embracing a wide range of religiasswell as political opinion) is
opposed to the proposed change ... [T]he Governimeare [also] taken into account
... the fact that legislation on an issue sucthasone dealt with in the draft order has
traditionally been a matter for the initiative of Rrivate Member rather than for
Government. At present, therefore, the Governmenpgse to take no further action
..., but we would be prepared to reconsider theenétthere were any developments
in the future which were relevant."
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27. In its annual report for 1979-1980, the AdwsdCommission
reiterated its view that law should be reformeddtieved that there was a
danger that the volume of opposition might be eraafgd.

28. Since the Northern Ireland Parliament was muoed in 1972 (see
paragraph 20 above), there has been no initiafiaay kind for legislation
to amend the 1861 and 1885 Acts from any of thensti@@am political
organisations or movements in Northern Ireland.

E. Enforcement of thelaw in Northern Ireland

29. In accordance with the general law, anyoneludieg a private
person, may bring a prosecution for a homosexuahoé, subject to the
Director of Public Prosecutions’ power to assume ttonduct of the
proceedings and, if he thinks fit, discontinue thébhe evidence as to
prosecutions for homosexual offences between 18d21881 reveals that
none has been brought by a private person duradgithe.

30. During the period from January 1972 to Octd#80 there were 62
prosecutions for homosexual offences in Northerelaird. The large
majority of these cases involved minors that isspes under 18; a few
involved persons aged 18 to 21 or mental patienfsisoners. So far as the
Government are aware from investigation of the mégono one was
prosecuted in Northern Ireland during the periodgurestion for an act
which would clearly not have been an offence if outted in England or
Wales. There is, however, no stated policy not ras@cute in respect of
such acts. As was explained to the Court by theeBwwent, instructions
operative within the office of the Director of PithProsecutions reserve the
decision on whether to prosecute in each indivicieede to the Director
personally, in consultation with the Attorney Geaalerthe sole criterion
being whether, on all the facts and circumstan¢ésat case, a prosecution
would be in the public interest.

31. According to the Government, the maximum sergsiprescribed by
the 1861 and 1885 Acts are appropriate only fomtlest grave instances of
the relevant offence and in practice no court woeigr contemplate
imposing the maximum sentence for offences comaitieetween
consenting parties, whether in private or in pubfarthermore, although
liable to an unlimited sentence, a man convicte@drofattempt to commit
gross indecency would in practice never receiverdesice greater than that
appropriate if the offence had been completed; enegal, the sentence
would be significantly less. In all cases of homase offences the actual
penalty imposed will depend on the particular ainstances.

F. The personal circumstances of the applicant
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32. The applicant has, on his own evidence, beenscously
homosexual from the age of 14. For some time heahdrs have been
conducting a campaign aimed at bringing the lawarnthern Ireland into
line with that in force in England and Wales arfdpassible, achieving a
minimum age of consent lower than 21 years.

33. On 21 January 1976, the police went to Mr. [Raohgs address to
execute a warrant under the Misuse of Drugs ActL1®uring the search of
the house a quantity of cannabis was found whidbsesguently led to
another person being charged with drug offencesdnal papers, including
correspondence and diaries, belonging to the appyliecn which were
described homosexual activities were also foundsaized. As a result, he
was asked to go to a police station where for abmutand a half hours he
was questioned, on the basis of these papers, diwdexual life. The
police investigation file was sent to the Directdr Prosecutions. It was
considered with a view to instituting proceedings the offence of gross
indecency between males. The Director, in consaitatith the Attorney
General, decided that it would not be in the puliiterest for proceedings
to be brought. Mr. Dudgeon was so informed in Fabyul977 and his
papers, with annotations marked over them, wergmet to him.

PROCEEDINGS BEFORE THE COMMISSION

34. In his application, lodged with the Commisson22 May 1976, Mr.
Dudgeon claimed that:

- the existence, in the criminal law in force in rié@rn Ireland, of
various offences capable of relating to male homwaleconduct and the
police investigation in January 1976 constituteduajustified interference
with his right to respect for his private life, meach of Article 8 (art. 8) of
the Convention;

- he had suffered discrimination, within the megnof Article 14 (art.
14) of the Convention, on grounds of sex, sexualig residence.

The applicant also claimed compensation.

35. By decision of 3 March 1978, the Commissionlaled admissible
the applicant’'s complaints concerning the lawsarcé in Northern Ireland
prohibiting homosexual acts between males (or gtterat such acts), but
inadmissible as being manifestly ill-founded hisngbaints concerning the
existence in Northern Ireland of certain common tdfences.

In its report adopted on 13 March 1980 (Article &lthe Convention)
(art. 31), the Commission expressed the opiniot tha

- the legal prohibition of private consensual hoexagl acts involving
male persons under 21 years of age was not in lbrekithe applicant’s
rights either under Article 8 (art. 8) (eight votestwo) or under Article 14
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read in conjunction with Article 8 (art. 14+8) (bigvotes to one, with one
abstention);

- the legal prohibition of such acts between ma&espns over 21 years of
age breached the applicant’s right to respectifphvate life under Article
8 (art. 8) (nine votes to one);

- it was not necessary to examine the question henethe last-
mentioned prohibition also violated Article 14 read conjunction with
Article 8 (art. 14+8) (nine votes to one).

The report contains one separate opinion.

FINAL SUBMISSIONS MADE TO THE COURT

36. At the hearing on 23 April 1981, the Governmerdintained the
submissions set out in their memorial, whereby tleepiested the Court:

"(1) With regard to Article 8 (art. 8)

To decide and declare that the present laws in Hgant Ireland relating to
homosexual acts do not give rise to a breach a€lar8 (art. 8) of the Convention, in
that the laws are necessary in a democratic sofetye protection of morals and for
the protection of the rights of other for the pwses of paragraph 2 of Article 8 (art. 8-
2).

(2) With regard to Article 14, in conjunction witrticle 8 (art. 14+8)

(i) To decide and declare that the facts disclozebreach of Article 14, read in
conjunction with Article 8 (art. 14+8) of the Comi®n;

alternatively, if and in so far as a breach of &«i8 (art. 8) of the Convention is
found

(i) To decide and declare that it is unnecessamxamine the question whether the
laws in Northern Ireland relating to homosexuatagve rise to a separate breach of
Article 14, read in conjunction with Article 8 (aft4+8) of the Convention".

AS TO THE LAW

|. THE ALLEGED BREACH OF ARTICLE 8 (art. 8)

A. Introduction



DUDGEON v. THE UNITED KINGDOM JUGDMENT 13

37. The applicant complained that under the lawonte in Northern
Ireland he is liable to criminal prosecution on @aat of his homosexual
conduct and that he has experienced fear, suffesimg) psychological
distress directly caused by the very existencehef laws in question -
including fear of harassment and blackmail. Hehewrtcomplained that,
following the search of his house in January 1%&was questioned by the
police about certain homosexual activities and tpatsonal papers
belonging to him were seized during the searchraxtdeturned until more
than a year later.

He alleged that, in breach of Article 8 (art. 8)tieé Convention, he has
thereby suffered, and continues to suffer, an tifigs interference with his
right to respect for his private life.

38. Article 8 (art. 8) provides as follows:

"1. Everyone has the right to respect for his gawand family life, his home and his
correspondence.

2. There shall be no interference by a public attthavith the exercise of this right
except such as is in accordance with the law amgdgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomstbiers."

39. Although it is not homosexuality itself whick prohibited but the
particular acts of gross indecency between maled lknggery (see
paragraph 14 above), there can be no doubt butnizé¢ homosexual
practices whose prohibition is the subject of tippligant's complaints
come within the scope of the offences punishabldeurthe impugned
legislation; it is on that basis that the case basn argued by the
Government, the applicant and the Commission. Eurtbre, the offences
are committed whether the act takes place in publin private, whatever
the age or relationship of the participants invdlvand whether or not the
participants are consenting. It is evident from Mudgeon’s submissions,
however, that his complaint was in essence direagainst the fact that
homosexual acts which he might commit in privatehwother males
capable of valid consent are criminal offences uride law of Northern
Ireland.

B. The existence of an interferencewith an Article 8 (art. 8) right

40. The Commission saw no reason to doubt the gemerth of the
applicant’s allegations concerning the fear andrels that he has suffered
in consequence of the existence of the laws intgpresThe Commission
unanimously concluded that "the legislation conmdi of interferes with
the applicant’s right to respect for his private lguaranteed by Article 8
par. 1 (art. 8-1), in so far as it prohibits homas# acts committed in
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private between consenting males” (see paragragharn@ 97 of the
Commission’s report).

The Government, without conceding the point, did dispute that Mr.
Dudgeon is directly affected by the laws and esditto claim to be a
"victim" thereof under Article 25 (art. 25) of th@onvention. Nor did the
Government contest the Commission’s above-quotadlgsion.

41. The Court sees no reason to differ from thewsieof the
Commission: the maintenance in force of the impdgregislation
constitutes a continuing interference with the mapit’s right to respect for
his private life (which includes his sexual lifejtinn the meaning of Article
8 par. 1 (art. 8-1). In the personal circumstarafethe applicant, the very
existence of this legislation continuously and cliseaffects his private life
(see, mutatis mutandis, the Marckx judgment of W3J1979, Series A no.
31, p. 13, par. 27): either he respects the lawrafrdins from engaging —
even in private with consenting male partners prohibited sexual acts to
which he is disposed by reason of his homosexuadletecies, or he
commits such acts and thereby becomes liable nairtai prosecution.

It cannot be said that the law in question is adde#er in this sphere. It
was, and still is, applied so as to prosecute persath regard to private
consensual homosexual acts involving males undeye2ts of age (see
paragraph 30 above). Although no proceedings seehate been brought
in recent years with regard to such acts invohonty males over 21 years
of age, apart from mental patients, there is niedtpolicy on the part of the
authorities not to enforce the law in this resp@atd). Furthermore, apart
from prosecution by the Director of Public Prosemut there always
remains the possibility of a private prosecutiaee(paragraph 29 above).

Moreover, the police investigation in January 19%&&, in relation to the
legislation in question, a specific measure of enpéntation - albeit short
of actual prosecution - which directly affected tlpplicant in the
enjoyment of his right to respect for his privaite I(see paragraph 33
above). As such, it showed that the threat hangugg him was real.

C. The existence of a justification for the interference found by the
Court

42. In the Government’s submission, the law in Nem Ireland relating
to homosexual acts does not give rise to a brebaélnticle 8 (art. 8), in that
it is justified by the terms of paragraph 2 of thAdicle (art. 8-2). This
contention was disputed by both the applicant aedtommission.

43. An interference with the exercise of an Arti8léart. 8) right will not
be compatible with paragraph 2 (art. 8-2) unless'iin accordance with the
law", has an aim or aims that is or are legitimatder that paragraph and is
"necessary in a democratic society” for the afodesém or aims (see,
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mutatis, mutandis, the Young, James and Webstgnjedt of 13 August
1981, Series A no. 44, p. 24, par. 59).

44. It has not been contested that the first o$e¢hiree conditions was
met. As the Commission pointed out in paragrapho®%ts report, the
interference is plainly "in accordance with the 'laince it results from the
existence of certain provisions in the 1861 and5188ts and the common
law (see paragraph 14 above).

45. It next falls to be determined whether therfietence is aimed at "the
protection of morals” or "the protection of the hig and freedoms of
others", the two purposes relied on by the Govenitme

46. The 1861 and 1885 Acts were passed in ordentorce the then
prevailing conception of sexual morality. Origiryaihey applied to England
and Wales, to all Ireland, then unpartitioned, atgb, in the case of the
1885 Act, to Scotland (see paragraph 16 abovegdent years the scope of
the legislation has been restricted in England\afades (with the 1967 Act)
and subsequently in Scotland (with the 1980 Act)h wertain exceptions it
is no longer a criminal offence for two consentmgles over 21 years of
age to commit homosexual acts in private (see papag 17 and 18 above).
In Northern Ireland, in contrast, the law has raradi unchanged. The
decision announced in July 1979 to take no furdotion in relation to the
proposal to amend the existing law was, the Cocecejpts, prompted by
what the United Kingdom Government judged to bestnength of feeling
in Northern Ireland against the proposed changed, ianparticular the
strength of the view that it would be seriously @égmg to the moral fabric
of Northern Irish society (see paragraphs 25 andt&té/e). This being so,
the general aim pursued by the legislation rem#énagprotection of morals
in the sense of moral standards obtaining in Nontfhreland.

47. Both the Commission and the Government tookvibe that, in so
far as the legislation seeks to safeguard youngppsrfrom undesirable and
harmful pressures and attentions, it is also aiatethe protection of the
rights and freedoms of others". The Court recognideat one of the
purposes of the legislation is to afford safeguémdsulnerable members of
society, such as the young, against the consegsieatehomosexual
practices. However, it is somewhat artificial instikontext to draw a rigid
distinction between "protection of the rights amdefloms of others” and
"protection of morals". The latter may imply safagiing the moral ethos
or moral standards of a society as a whole (seagpagph 108 of the
Commission’s report), but may also, as the Goventrpeinted out, cover
protection of the moral interests and welfare opaaticular section of
society, for example schoolchildren (see the Haw@ygudgment of 7
December 1976, Series A no. 24, p. 25, par. 5than-fin relation to Article
10 par. 2 (art. 10-2) of the Convention). Thusptpction of the rights and
freedoms of others"”, when meaning the safeguardirthe moral interests
and welfare of certain individuals or classes afividuals who are in need
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of special protection for reasons such as lack atunty, mental disability
or state of dependence, amounts to one aspectrofettion of morals”
(see, mutatis mutandis, the Sunday Times judgmiezts épril 1979, Series
A no. 30, p. 34, par. 56). The Court will therefoade account of the two
aims on this basis.

48. As the Commission rightly observed in its regat paragraph 101),
the cardinal issue arising under Article 8 (art.i8)this case is to what
extent, if at all, the maintenance in force of lixgislation is "necessary in a
democratic society” for these aims.

49. There can be no denial that some degree oflategu of male
homosexual conduct, as indeed of other forms ofiaexonduct, by means
of the criminal law can be justified as "necessarg democratic society".
The overall function served by the criminal lawths field is, in the words
of the Wolfenden report (see paragraph 17 abow@)preserve public order
and decency [and] to protect the citizen from whatffensive or injurious”.
Furthermore, this necessity for some degree ofrcbntay even extend to
consensual acts committed in private, notably wihieeee is call - to quote
the Wolfenden report once more - "to provide sight safeguards against
exploitation and corruption of others, particulathose who are specially
vulnerable because they are young, weak in bodyied, inexperienced, or
in a state of special physical, official or econordependence”. In practice
there is legislation on the matter in all the mentBetes of the Council of
Europe, but what distinguishes the law in Northémeland from that
existing in the great majority of the member Stateghat it prohibits
generally gross indecency between males and bugugdrgtever the
circumstances. It being accepted that some form legfislation is
"necessary" to protect particular sections of dgcés well as the moral
ethos of society as a whole, the question in tlesgt case is whether the
contested provisions of the law of Northern Irelamtl their enforcement
remain within the bounds of what, in a democraticisty, may be regarded
as necessary in order to accomplish those aims.

50. A number of principles relevant to the assesgrokthe "necessity”,
"in a democratic society”, of a measure taken rthierance of an aim that is
legitimate under the Convention have been stateth&yCourt in previous
judgments.

51. Firstly, "necessary" in this context does navéhthe flexibility of
such expressions as "useful”, "reasonable”, orirads”, but implies the
existence of a "pressing social need" for the fatence in question (see the
above-mentioned Handyside judgment, p. 22, par. 48)

52. In the second place, it is for the nationalhartties to make the
initial assessment of the pressing social needaogh ease; accordingly, a
margin of appreciation is left to them (ibid). Howee, their decision
remains subject to review by the Court (ibid., , gar. 49).
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As was illustrated by the Sunday Times judgmeng s$icope of the
margin of appreciation is not identical in respetteach of the aims
justifying restrictions on a right (p. 36, par. 59he Government inferred
from the Handyside judgment that the margin of epmtion will be more
extensive where the protection of morals is inesdtiis an indisputable
fact, as the Court stated in the Handyside judgntbat "the view taken ...
of the requirements of morals varies from timeitoet and from place to
place, especially in our era,” and that "by reasdntheir direct and
continuous contact with the vital forces of thewuntries, State authorities
are in principle in a better position than the ingtional judge to give an
opinion on the exact content of those requiremg(s22, par. 48).

However, not only the nature of the aim of theresbn but also the
nature of the activities involved will affect theape of the margin of
appreciation. The present case concerns a mostatgiaspect of private
life. Accordingly, there must exist particularly riseis reasons before
interferences on the part of the public authoritaa be legitimate for the
purposes of paragraph 2 of Article 8 (art. 8-2).

53. Finally, in Article 8 (art. 8) as in severalhet Articles of the
Convention, the notion of "necessity" is linked ttat of a "democratic
society”. According to the Court’s case-law, anegsbn on a Convention
right cannot be regarded as "necessary in a detm@aciety" - two
hallmarks of which are tolerance and broadmindesinesnless, amongst
other things, it is proportionate to the legitimats pursued (see the above-
mentioned Handyside judgment, p. 23, par. 49, &edabove-mentioned
Young, James and Webster judgment, p. 25, par. 63).

54. The Court’s task is to determine on the bagdighe aforesaid
principles whether the reasons purporting to justife "interference" in
question are relevant and sufficient under ArtRlpar. 2 (art. 8-2) (see the
above-mentioned Handyside judgment, pp. 23-24,589r.The Court is not
concerned with making any value-judgment as to therality of
homosexual relations between adult males.

55. It is convenient to begin by examining the oegsset out by the
Government in their arguments contesting the Comions conclusion
that the penal prohibition of private consensuahbsexual acts involving
male persons over 21 years of age is not justifieder Article 8 par. 2 (art.
8-2) (see paragraph 35 above).

56. In the first place, the Government drew attentio what they
described as profound differences of attitude anblip opinion between
Northern Ireland and Great Britain in relation toegtions of morality.
Northern Irish society was said to be more consetmyand to place greater
emphasis on religious factors, as was illustratgdniore restrictive laws
even in the field of heterosexual conduct (seegragh 15 above).

Although the applicant qualified this account ot thacts as grossly
exaggerated, the Court acknowledges that suchreliftes do exist to a



18 DUDGEON v. THE UNITED KINGDOM JUGDMENT

certain extent and are a relevant factor. As theve@onent and the
Commission both emphasised, in assessing the esgeits of the
protection of morals in Northern Ireland, the cetwel measures must be
seen in the context of Northern Irish society.

The fact that similar measures are not consideeedssary in other parts
of the United Kingdom or in other member Stateshef Council of Europe
does not mean that they cannot be necessary irh&artlreland (see,
mutatis mutandis, the above-mentioned Sunday Tjodggment, pp. 37-38,
par. 61; cf. also the above-mentioned Handysidgmenht, pp. 26-28, par.
54 and 57). Where there are disparate cultural aomitres residing within
the same State, it may well be that different regjuent, both moral and
social, will face the governing authorities.

57. As the Government correctly submitted, it felothat the moral
climate in Northern Ireland in sexual matters, antigular as evidenced by
the opposition to the proposed legislative changepne of the matters
which the national authorities may legitimately gaknto account in
exercising their discretion. There is, the Courtegds, a strong body of
opposition stemming from a genuine and sincere ictiom shared by a
large number of responsible members of the Northé&sh community that
a change in the law would be seriously damaginghé& moral fabric of
society (see paragraph 25 above). This opposi@fiaats - as do in another
way the recommendations made in 1977 by the Adyi€mmmission (see
paragraph 23 above - a view both of the requiremehinorals in Northern
Ireland and of the measures thought within the camity to be necessary
to preserve prevailing moral standards.

Whether this point of view be right or wrong, arthaugh it may be out
of line with current attitudes in other communitigs existence among an
important sector of Northern Irish society is centa relevant for the
purposes of Article 8 par. 2 (art. 8-2).

58. The Government argued that this conclusiomithér strengthened
by the special constitutional circumstances of Nem Ireland (described
above at paragraphs 19 and 20). In the period leetvi®21 (when the
Northern Ireland Parliament first met) and 1972 dwhit last sat),
legislation in the social field was regarded aseaoiived matter within the
exclusive domain of that Parliament. As a resulttteé introduction of
"direct rule" from Westminster, the United KingddBovernment, it was
said, had a special responsibility to take fullaot of the wishes of the
people of Northern Ireland before legislating ontsmatters.

In the present circumstances of direct rule, thedrfer caution and for
sensitivity to public opinion in Northern Ireland evident. However, the
Court does not consider it conclusive in asses8ieg'necessity”, for the
purposes of the Convention, of maintaining the ignmd legislation that
the decision was taken, not by the former Northexland Government and



DUDGEON v. THE UNITED KINGDOM JUGDMENT 19

Parliament, but by the United Kingdom authoritiesinlg what they hope to
be an interim period of direct rule.

59. Without any doubt, faced with these various sabgrations, the
United Kingdom Government acted carefully and irodydaith; what is
more, they made every effort to arrive at a baldrjudgment between the
differing viewpoints before reaching the conclustbat such a substantial
body of opinion in Northern Ireland was opposed tthange in the law that
no further action should be taken (see, for exammpeagraphs 24 and 26
above). Nevertheless, this cannot of itself begdeeias to the necessity for
the interference with the applicant’s private liésulting from the measures
being challenged (see the above-mentioned Sundagsljudgment, p. 36,
par. 59). Notwithstanding the margin of appreciatieft to the national
authorities, it is for the Court to make the fiegkluation as to whether the
reasons it has found to be relevant were suffidierihe circumstances, in
particular whether the interference complained abwroportionate to the
social need claimed for it (see paragraph 53 above)

60. The Government right affected by the impugresislation protects
an essentially private manifestation of the humarsgnality (see paragraph
52, third sub-paragraph, above).

As compared with the era when that legislation eacted, there is now a
better understanding, and in consequence an imttedslerance, of
homosexual behaviour to the extent that in thetgregority of the member
States of the Council of Europe it is no longersidered to be necessary or
appropriate to treat homosexual practices of thd kiow in question as in
themselves a matter to which the sanctions of thmeimal law should be
applied; the Court cannot overlook the marked chkangvhich have
occurred in this regard in the domestic law of thember States (see,
mutatis mutandis, the above-mentioned Marckx judgme. 19, par. 41,
and the Tyrer judgment of 25 April 1978, Series & 86, pp. 15-16, par.
31). In Northern Ireland itself, the authoritiessbaefrained in recent years
from enforcing the law in respect of private homasd acts between
consenting males over the age of 21 years capdblaliol consent (see
paragraph 30 above). No evidence has been addacgtbiwv that this has
been injurious to moral standards in Northern hélar that there has been
any public demand for stricter enforcement of the. |

It cannot be maintained in these circumstancesttige is a "pressing
social need" to make such acts criminal offendesret being no sufficient
justification provided by the risk of harm to vutable sections of society
requiring protection or by the effects on the publOn the issue of
proportionality, the Court considers that suchificsttions as there are for
retaining the law in force unamended are outweighgdhe detrimental
effects which the very existence of the legislapvevisions in question can
have on the life of a person of homosexual origmalike the applicant.
Although members of the public who regard homosktyuas immoral may
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be shocked, offended or disturbed by the commiskionthers of private
homosexual acts, this cannot on its own warrantajh@ication of penal
sanctions when it is consenting adults alone wkaramlved.

61. Accordingly, the reasons given by the Goverriinaithough
relevant, are not sufficient to justify the mairdane in force of the
impugned legislation in so far as it has the gdneffact of criminalising
private homosexual relations between adult malpahla of valid consent.
In particular, the moral attitudes towards male beexuality in Northern
Ireland and the concern that any relaxation inléwe would tend to erode
existing moral standards cannot, without more, ardrinterfering with the
applicant’s private life to such an extent. "Dednalisation” does not
imply approval, and a fear that some sectors ofpthygulation might draw
misguided conclusions in this respect from reforirthe legislation does
not afford a good ground for maintaining it in fereith all its unjustifiable
features.

To sum up, the restriction imposed on Mr. Dudgemaden Northern
Ireland law, by reason of its breadth and absath@racter, is, quite apart
from the severity of the possible penalties prodife, disproportionate to
the aims sought to be achieved.

62. In the opinion of the Commission, the interfee complained of by
the applicant can, in so far as he is preventeah fn@aving sexual relations
with young males under 21 years of age, be judtifie necessary for the
protection of the rights of others (see especipdlyagraphs 105 and 116 of
the report). This conclusion was accepted and adolpy the Government,
but disputed by the applicant who submitted thatafe of consent for male
homosexual relations should be the same as thheterosexual and female
homosexual relations that is, 17 years under cumdamthern Ireland law
(see paragraph 15 above).

The Court has already acknowledged the legitimageessity in a
democratic society for some degree of control dwemosexual conduct
notably in order to provide safeguards against éxploitation and
corruption of those who are specially vulnerablerédgson, for example, of
their youth (see paragraph 49 above). Howevesllg fn the first instance
to the national authorities to decide on the appate safeguards of this
kind required for the defence of morals in theicisty and, in particular, to
fix the age under which young people should hawe giotection of the
criminal law (see paragraph 52 above).

D. Conclusion

63. Mr. Dudgeon has suffered and continues to sudfe unjustified
interference with his right to respect for his piti life. There is accordingly
a breach of Article 8 (art. 8).
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. THE ALLEGED BREACH OF ARTICLE 14 TAKEN IN
CONJUNCTION WITH ARTICLE 8 (art. 14+8)

64. Article 14 (art. 14) reads as follows:

"The enjoyment of the rights and freedoms set famththis Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national ooaal origin, association, with a
national minority, property, birth or other status.

65. The applicant claimed to be a victim of disénation in breach of
Article 14 taken in conjunction with Article 8 (arLt4+8), in that he is
subject under the criminal law complained of toadee interference with his
private life than are male homosexuals in othetspairthe United Kingdom
and heterosexuals and female homosexuals in Nartheland itself. In
particular, in his submission Article 14 (art. 14)Qquires that the age of
consent should be the same for all forms of sesalations.

66. When dealing with the issues under Article ®4t.(14), the
Commission and likewise the Government distingudsietween male
homosexual acts involving those under and those 2ivgears of age.

The Court has already held in relation to Articléa&. 8) that it falls in
the first instance to the national authoritiesixatlie age under which young
people should have the protection of the crimizal (see paragraph 62
above). The current law in Northern Ireland is rdilén this respect as
regards the male homosexual acts which it prohiltits only once this age
has been fixed that an issue under Article 14 (&}.might arise; it is not
for the Court to pronounce upon an issue which do¢srise at the present
moment.

67. Where a substantive Article of the Conventias heen invoked both
on its own and together with Article 14 (art. 14)daa separate breach has
been found of the substantive Article, it is noh@elly necessary for the
Court also to examine the case under Article 14. (b), though the
position is otherwise if a clear inequality of tie&nt in the enjoyment of
the right in question is a fundamental aspect ef ¢hse (see the Airey
judgment of 9 October 1979, Series A no. 32 ppa8, 30).

68. This latter condition is not fulfiled as redar the alleged
discrimination resulting from the existence of difint laws concerning
male homosexual acts in various parts of the Unikedgdom (see
paragraphs 14, 17 and 18 above). Moreover, Mr. Baddimself conceded
that, if the Court were to find a breach of Articde(art. 8), then this
particular question would cease to have the sameri@nce.

69. According to the applicant, the essential aspéchis complaint
under Article 14 (art. 14) is that in Northern &etl male homosexual acts,
in contrast to heterosexual and female homosexttal are the object of
criminal sanctions even when committed in privaggween consenting
adults.
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The central issue in the present case does indesgderin the existence
in Northern Ireland of legislation which makes a@rthomosexual acts
punishable under the criminal law in all circumsts Nevertheless, this
aspect of the applicant’'s complaint under Articke (art. 14) amounts in
effect to the same complaint, albeit seen from feerdint angle, that the
Court has already considered in relation to ArtRl@rt. 8); there is no call
to rule on the merits of a particular issue whiglpart of and absorbed by a
wider issue (see, mutatis mutandis, the Deweermgahg of 27 February
1980, Series A no. 35, pp. 30-31, par. 56 in fi)ce it has been held that
the restriction on the applicant’s right to respkethis private sexual life
give rise to a breach of Article 8 (art. 8) by masf its breadth and
absolute character (see paragraph 61 in fine apthere is no useful legal
purpose to be served in determining whether heimasldition suffered
discrimination as compared with other persons wte saubject to lesser
limitations on the same right. This being so, ihmat be said that a clear
inequality of treatment remains a fundamental aspiethe case.

70. The Court accordingly does not deem it necgskaexamine the
case under Article 14 (art. 14) as well.

[ll. THE APPLICATION OF ARTICLE 50 (art. 50)

71. Counsel for the applicant stated that, shotulel €ourt find the
Convention to have been violated, his client wosdgk just satisfaction
under Article 50 (art. 50) in respect of three matt firstly, the distress,
suffering and anxiety resulting from the police estigation in January
1976; secondly, the general fear and distressredffiey Mr. Dudgeon since
he was 17 years of age; and finally, legal androgixpenses. Counsel put
forward figures of 5,000 pounds under the firstchek0,000 pounds under
the second and 5,000 pounds under the third.

The Government, for their part, asked the Coureserve the question.

72. Consequently, although it was raised under Riléis of the Rules
of Court, this question is not ready for decisiol anust be reserved; in the
circumstances of the case, the Court considerstlteaimatter should be
referred back to the Chamber in accordance witle BQlpar. 4 of the Rules
of Court.

FOR THE REASONS, THE COURT

1. Holds by fifteen votes to four that there isradeh of Article 8 (art. 8) of
the Convention;
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2. Holds by fourteen votes to five that it is netassary also to examine the
case under Article 14 taken in conjunction withiélg 8 (art. 14+8);

3. Holds unanimously that the question of the ajaion of Article 50 (art.
50) is not ready for decision;
(a) accordingly reserves the whole of the said tjues
(b) refers the said question back to the ChambeéemuRule 50 par. 4 of
the Rules of Court.

Done in English and in French, the English texngeauthentic, at the
Human Rights Building, Strasbourg, this twenty-setday of October, one
thousand nine hundred and eighty-one.

For the President
John CREMONA
Judge

Marc-André EISSEN
Registrar

The following separate opinions are annexed toptiesent judgment in
accordance with Article 51 par. 2 (art. 51-2) af thonvention and Rule 50
par. 2 of the Rules of Court:

- dissenting opinion of Mr. Zekia;

- dissenting opinion of Mr. Evrigenis and Mr. Gardie Enterria,
- dissenting opinion of Mr. Matscher;

- dissenting opinion of Mr. Pinheiro Farinha;

- partially dissenting opinion of Mr. Walsh.
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DISSENTING OPINION OF JUDGE ZEKIA

| am dealing only with the crucial point which I¢ge Court to find a
breach of Article 8 § 1 (art. 8-1) of the Conventiby the respondent
Government.

The Acts of 1861 and 1885 still in force in Northdreland prohibit
gross indecency between males and buggery. Thesanents in their
unamended form are found to interfere with the tritgh respect for the
private life of the applicant, admittedly a homaosaix

The decisive central issue in this case is theeefdrether the provisions
of the aforesaid laws criminalising homosexualtretes were necessary in a
democratic society for the protection of morals &rdthe protection of the
rights and freedoms of others, such a necessitygkeiprerequisite for the
validity of the enactment under Article 8 8§ 2 (&+2) of the Convention.

After taking all relevant facts and submissions enaa this case into
consideration, | have arrived at a conclusion opeo® the one of the
majority. | proceed to give my reasons as brieflypassible for finding no
violation on the part of the respondent Governnietiis case.

1. Christian and Moslem religions are all united¢he condemnation of
homosexual relations and of sodomy. Moral conceptim a great degree
are rooted in religious beliefs.

2. All civilised countries until recent years pesat sodomy and
buggery and akin unnatural practices.

In Cyprus criminal provisions similar to those erdigal in the Acts of
1861 and 1885 in the North of Ireland are in forBection 171 of the
Cyprus Criminal Code, Cap. 154, which was enactelPR9, reads:

"Any person who (a) has carnal knowledge of anysperagainst the order of
nature, or (b) permits a male person to have c&malledge of him against the order
of nature is guilty of a felony and is liable togrisonment for five years."

Under section 173, anyone who attempts to comnuh s offence is
liable to 3 years’ imprisonment.

While on the one hand | may be thought biased fing a Cypriot
Judge, on the other hand | may be considered to bebetter position in
forecasting the public outcry and the turmoil whigbuld ensue if such
laws are repealed or amended in favour of homosexither in Cyprus or
in Northern Ireland. Both countries are religiousyded and adhere to
moral standards which are centuries’ old.

3. While considering the respect due to the priViééeof a homosexual
under Article 8 8§ 1 (art. 8-1), we must not forgatd must bear in mind that
respect is also due to the people holding the ofgpusew, especially in a
country populated by a great majority of such peaopho are completely
against unnatural immoral practices. Surely theonitgj in a democratic
society are also entitled under Articles 8, 9 a@ddrt. 8, art. 9, art. 10) of
the Convention and Article 2 of Protocol No. 1 (®1to respect for their
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religious and moral beliefs and entitled to teact bring up their children
consistently with their own religious and philosagath convictions.

A democratic society is governed by the rule oftiggority. It seems to
me somewhat odd and perplexing, in consideringheessity of respect for
one’s private life, to underestimate the necessititeeping a law in force
for the protection of morals held in high esteenthm®ymajority of people.

A change of the law so as to legalise homosexualites in private by
adults is very likely to cause many disturbancethecountry in question.
The respondent Government were justified in findingecessary to keep
the relevant Acts on the statute book for the ptaia of morals as well as
for the preservation of public peace.

4. If a homosexual claims to be a sufferer becafsphysiological,
psychological or other reasons and the law ignsuef circumstances, his
case might then be one of exculpation or mitigatfohis tendencies are
curable or incurable. Neither of these arguments been put forward or
contested. Had the applicant done so, then his siienemedies ought to
have been exhausted. In fact he has not been ptedgdor any offence.

From the proceedings in this case it is evident Wizt the applicant is
claiming by virtue of Article 8 88 1 and 2 (art18art. 8-2) of the European
Convention is to be free to indulge privately ihtmamosexual relations.

Much has been said about the scarcity of casesngptaicourt under the
prohibitive provisions of the Acts we are discugsitt was contended that
this fact indicates the indifference of the peaopléNorthern Ireland to the
non-prosecution of homosexual offences committette Tsame fact,
however, might indicate the rarity of homosexualentes having been
perpetrated and also the unnecessariness andetkgentiency of changing
the law.

5. In ascertaining the nature and scope of monadstae degree of the
necessity commensurate to the protection of suchalsian relation to a
national law, adverted to in Articles 8, 9 and &€.(8, art. 9, art. 10) of the
European Convention on Human Rights, the jurispradeof this Court has
already provided us with guidelines:

"A" The conception of morals changes from timeitoet and from place to place.
There is no uniform European conception of mor&tate authorities of each country
are in a better position than an international @idg give an opinion as to the
prevailing standards of morals in their countryafidyside judgment of 7 December
1976, Series A no. 24, p. 22, § 48)

It cannot be disputed that the moral climate oltgiin Northern Ireland
is against the alteration of the law under consitien, the effect of which
alteration, if made, would be in some way or otlodicense immorality.

"B" State authorities likewise are in a better fiosito assess the extent to which
the national legislation should necessarily go éstnicting, for the protection of

morals and of the rights of others, rights secwrder the relevant Articles of the
Convention.
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The legislative assembly competent to alter theslawmder review
refrained to do so, believing it to be necessaryn@ntain them for the
protection of morals prevailing in the region and keeping the peace. The
Contracting States are entitled to a margin of egption, although
undoubtedly not an unlimited one.

Taking account of all relevant facts and pointsa@f and the underlying
principles for an overall assessment of the sibumatinder consideration, |
fail to find that the keeping in force in Northdreland of Acts - which date
from the last century - prohibiting gross indecemyd buggery between
male adults has become unnecessary for the prateatimorals and of the
rights of others in that country. | have come te tlonclusion therefore that
the respondent Government did not violate the Cotwe.
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DISSENTING OPINION OF JUDGES EVRIGENIS AND
GARCIA DE ENTERRIA

(Trandlation)

Being of the opinion that the case should also leen examined under
Article 14 read in conjunction with Article 8 (arl.4+8), but without
prejudging our position on the merits of the matiee have felt compelled
to vote against point no. 2 in the operative priovis of the judgment for
the following reasons:

At least the difference of treatment in Northeraldnd between male
homosexuals and female homosexuals and betweenhmadesexuals and
heterosexuals (see paragraphs 65 and 69 of thengmdy) - a difference in
treatment relied on in argument by the applicamdught to have been
examined under Article 14 read in conjunction wAttticle 8 (art. 14+8).
Even accepting the restrictive formula enunciatgdhie Court in the Airey
judgment and applied in the judgment in the presaste (at paragraph 67:
"a clear inequality of treatment” being "a fundamaémspect of the case"),
it would be difficult to assert that these condisavere not plainly satisfied
in the circumstances. In any event, to interpreichr 14 (art. 14) in the
restrictive manner heralded in the Airey judgmesyrives this fundamental
provision in great part of its substance and fuamctin the system of
substantive rules established under the Convention.
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(Trangdlation)

|. As concerns the alleged interference with arwclar8 (art. 8)
right

Although | agree with the general tenor of the @sueasoning, | take a
somewhat different view of the facts of the casg.aAesult, | am unable to
concur with the conclusions of the judgment onitseie of a violation of
Article 8 (art. 8) of the Convention. | will theme endeavour to set out my
views below.

Article 8 (art. 8) does not at all require that thete should consider
homosexuality - in whatever form it may be maniest as an alternative
that is equivalent to heterosexuality and that,comsequence, its laws
should treat each of them on the same footing.dddée judgment quite
rightly adverts to this point on several occasions.

On the other hand, it does not follow from the abdlvat the criminal
prosecution of homosexual acts committed in privadgeveen consenting
adults (leaving aside certain special situationdasexample, where there
has been abuse of a state of dependence or wheeeth occur in certain
contexts of communal living such as a boarding sthoarracks, etc.) is
"necessary", within the meaning of Article 8 8 #.(8-2), for the protection
of those values which a given society legitimatékewise for the purposes
of the Convention) wishes to preserve. | therefagece with the general
tenor of the reasoning in the judgment as regdrdsiriterpretation to be
given to Article 8 (art. 8), and in particular tarpgraph 2 of that Article
(art. 8-2), in the present case.

In this connection, however, there are two argusémtwhich | cannot
subscribe.

At paragraph 51, it is said that the adjective &ssary" implies the
existence of a "pressing social need" for the fatence in question
(reference to the Handyside judgment of 7 Decerib@6, Series A no. 24,
§ 48). To my mind, however, once it has been gthntat an aim is
legitimate for the purposes of Article 8 8 2 (&42), any measure directed
towards the accomplishment of that aim is necesdgylure to take the
measure would create a risk that that aim wouldbeoachieved. It is only
in this context that one can examine the necegsity certain measure and,
adding a further factor, the proportionality betwdbe value attaching to
the aim and the seriousness of the measure (sagrpphs 54 and 60 in
fine). Since the adjective "necessary" thus redetsly to the measures (that
is, the means), it does not permit an assessmeetheihthe aim itself is
legitimate, something that the judgment appearsda@owhen it links
"necessary" with "pressing social need".
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Furthermore, according to paragraph 60, secondpatdgraph, no
evidence has been adduced to show that the attfuidéerance adopted in
practice by the Northern Ireland authorities hasnbenjurious to moral
standards in the region. | cannot but regard tkisagurely speculative
argument, devoid of any foundation and which thas ho probative value
whatsoever.

My disagreement relates in the first place to th&lweation made of the
legal provisions and the measures of implementaifomhich the applicant
complains to have been a victim in concreto angktgtill a potential victim
by reason of the existence of the impugned legislat

(a) The Government asserted that for a long timé¢t precise, between
1972 and 1980) there have been no criminal prosewutn circumstances
corresponding to those of the present case. No comdradicted this
assertion which, moreover, would more than appearbé a correct
statement of the reality. It is true that at comnten a prosecution could
also be brought by a private individual, subjectthe Director of Public
Prosecutions’ power to discontinue the proceedihtysvever, here again
there have been no examples of prosecutions okimgsduring the period
in question (paragraphs 29-30).

| conclude from this that in practice there are mrosecutions for
homosexual acts committed in private between cdmgeradults. The
absence of any form of persecution seems to be estdiblished by the
existence of a number of associations (the Comarnidssts at least five in
paragraph 30 of its report) - the applicant belmegy$ecretary of one of them
- which pursue their activities hardly in secret more or less without any
constraint and are, amongst other things, engagedriducting a campaign
for the legalisation of homosexuality, and somevbbse members, if not
the majority, openly profess - it may be supposkdmosexual tendencies.

In these circumstances, the existence of “fear,fesnof§ and
psychological distress" experienced by the applieara direct result of the
laws in force - something which the Commission &mel Court saw no
reason to doubt (paragraphs 40-41) — seems to m#heocontrary, to be
extremely unlikely.

To sum up, | believe that it is not the letter ludé taw that has to be taken
into account, but the actual situation obtainingNorthern Ireland, that is to
say, the attitude in fact adopted for at least years by the competent
authorities in respect of male homosexuality.

The situation is therefore fundamentally differéndm that in the
Marckx case (paragraph 27 of the judgment of 13 8v9, Series A no.
31) to which the present judgment refers (in paplar4l): in the former
case, the provisions of Belgian civil law complalnef applied directly to
the applicant who suffered their consequences mféamily life; in the
instant case, the legislation complained of is faiynin force but as a
matter of fact it is not applied as regards thdsésaspects which are being
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attacked. This being so, the applicant and thdseHim can organise their
private life as they choose without any interfeeeran the part of the
authorities.

Of course, the applicant and the organisationsrgehim are seeking
more: they are seeking the express and formal refpehe laws in force,
that is to say a "charter" declaring homosexualdybe an alternative
equivalent to heterosexuality, with all the consstes that that would
entail (for example, as regards sex education). évew this is in no way
required by Article 8 (art. 8) of the Convention.

(b) The police action on 21 January 1976 (paragr&ih31) against the
applicant can also be seen in a different light: tme particular
circumstances, the police were executing a waruaader the Misuse of
Drugs Act 1971. During the search, the police foyapers providing
evidence of his homosexual tendencies. The reasgnthe police pursued
their enquiries was probably also to investigatestiver the applicant did
not have homosexual relations with minors as vietleed, it is well known
that this is a widespread tendency in homosexuelesi and the fact that the
applicant himself was engaged in a campaign fordtering of the legal
age of consent points in the same direction; funtioee, the enquiries in
guestion took place in the context of a more extengperation on the part
of the police, the purpose of which was to trageiaor who was missing
from home and believed to be associating with h@xoals (see on this
point the reply of the Government to question &uwhoent Court (81) 32).
Furthermore, the file on the case was closed byctmapetent judicial
authorities.

This overall evaluation of the facts leads me te thew that the
applicant cannot claim to be the victim of an ifgegnce with his private
life. For this reason | conclude that there hashee@n a violation of Article
8 (art. 8) of the Convention in the present case.

II. As concerns the alleged breach of article &t
conjunction with article 8 (art. 14+8)

The applicant alleged a breach of Article 14 readccaonjunction with
Article 8 (art. 14+8) on three (or even four) cainfa) the existence of
different laws in the different parts of the Unitéthgdom; (b) distinctions
drawn in respect of the age of consent; (c) andlf@@rences of treatment
under the criminal law between male homosexualityd afemale
homosexuality and between homosexuality and hedruadity.

As far as the age of consent is concerned (()Ciburt rightly notes (at
paragraph 66, second sub-paragraph) that thisniateer to be fixed in the
first instance by the national authorities. Thesogang of the majority of
the Court runs as follows: male homosexuality islenpunishable under the
criminal law in Northern Ireland without any distiion as to the age of the



DUDGEON v. THE UNITED KINGDOM JUGDMENT 31
DISSENTING OPINION OF JUDGE MATSCHER

persons involved; consequently, it is only once @ge has been fixed that
an issue under Article 14 (art. 14) might ariseisTieasoning is coherent
and there is nothing to add.

To my mind, the competent authorities do in facwdra distinction
according to age and exhibit tolerance only intr@ato homosexuality
between consenting adults. | find that, for reasamsse obviousness
renders any explanation superfluous, this diffeatioh is perfectly
legitimate for the purposes of Article 14 (art. B4)d thus gives rise to no
discrimination.

As regards the other complaints ((a), (c) and (the, majority of the
Court state that when a separate breach of a suivstaArticle of the
Convention has been found, there is generally ol fier the Court also to
examine the case under Article 14 (art. 14); thaitmpm is otherwise only if
a clear inequality of treatment in the enjoymenttlad right at issue is a
fundamental aspect of the case (reference to tmeyAudgment of 9
October 1979, Series A no. 32, paragraph 30). THtier condition is said
not be fulfilled in the circumstances. Furthermdhes judgment continues,
there is no call to rule on the merits of a patcissue which is part of and
absorbed by a wider issue (reference to the Devigdgment of 27
February 1980, Series A no. 35, paragraph 56 ie)fithis being the
position in the present case. In these conditidhere appeared to the
majority to be no useful legal purpose to be seimedetermining whether
the applicant has in addition suffered discrimioatas compared with other
persons subject to lesser limitations on the saghe. r

| regret that | do not feel able to agree with e of reasoning. In my
view, when the Court is called on to rule on a bheaf the Convention
which has been alleged by the applicant and caddsy the respondent
Government, it is the Court’'s duty, provided thdke tapplication is
admissible, to decide the point by giving an ansamrthe merits of the
issue that has been raised. The Court cannot eskEpessponsibility by
employing formulas that are liable to limit excesdy the scope of Article
14 (art. 14) to the point of depriving it of allgmtical value.

Admittedly, there are extreme situations where xstieg difference of
treatment is so minimal that it entails no realjymiece, physical or moral,
for the persons concerned. In that event, no dmscation within the
meaning of Article 14 (art. 14) could be discerneden if on occasions it
might be difficult to produce an objective and oatl explanation for the
difference of treatment. It is only in such conalis that, in my opinion, the
maxim "de minimis non curat praetor" would be aditie (see, mutatis
mutandis, my separate opinion appended to the Mgtagment, p. 58). |
do not, however, find these conditions satisfiethim present case, with the
result that a definite position must be taken rémay the alleged violation
of Article 14 (art. 14) in relation to the compltsnmade by the applicant.
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() The diversity of domestic laws, which is chaeastic of a federal
State, can in itself never constitute a discrimorgt and there is no
necessity to justify diversity of this kind. To tfathe contrary would be to
disregard totally the very essence of federalism.

(c) and (d) The difference of character betweends®mrual conduct and
heterosexual conduct seems obvious, and the modasacial problems to
which they give rise are not at all the same. Sirlyi] there exists a genuine
difference, of character as well as of degree, betwthe moral and social
problems raised by the two forms of homosexuafitgle and female. The
differing treatment given to them under the crinhiaav is thus founded, to
my mind, on clearly objective justifications.

Accordingly, I come to the conclusion that thers h&en no breach of
Article 14 read in conjunction with Article 8 (aft4+8) in respect of any of
the heads of complaint relied on by the applicant.
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DISSENTING OPINION OF JUDGE PINHEIRO
FARINHA

(Trandlation)

| am unable to agree with the views and conclusexymessed in the
present case by my eminent colleagues as regadsr¢iach by the United
Kingdom of Article 8 (art. 8) of the Convention.

In my opinion, there was no victim and the Courteslonot have
jurisdiction to take cognisance of a breach alleggdomeone who is not a
victim.

The action by the police was decided on (paragr&gd) in
implementation of the Misuse of Drugs Act 1971 amad with a view to
taking action under the criminal law against horosdity.

The police investigation "took place in the contekta more extensive
operation on the part of the police, the objecivbich was to trace a minor
who was missing from home and believed to be aaBogi with
homosexuals" (dissenting opinion of Judge Matscard) it did not lead to
any criminal prosecution being brought (paragraph 4

The file on the case was closed by the prosecatirigorities, despite the
fact that the applicant was the secretary of aamsgtion campaigning for
the legalisation of homosexuality and notwithstagdihe proof of his
homosexual tendencies.

| come to the conclusion that because the legislatvas not enforced
against him and is applicable not directly but oafier a concrete decision
by the authorities, the applicant was not a victim.

There being no victim, the conclusion must be thate was no breach
of Article 8 (art. 8) or of Article 14 taken togethwith Article 8 (art. 14+8).

I would further emphasise that "there can be noalléhat some degree
of regulation of male homosexual conduct, as indekadther forms of
sexual conduct, can be justified as ‘necessarydamocratic society™, and
that "this necessity for some degree of control neagen extend to
consensual acts committed in private" (paragraph 49
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Is the applicant a "victim" within the meaning ofti&le 25 (art. 25)?

1. The law of Northern Ireland does not make homaslkty a crime nor
does it make all homosexual activities criminaleTIB85 Act is the only
one of the two legislative provisions attackedhese present proceedings
that can be described as dealing solely with homadeactivities. The Act
of 1885 makes criminal the commission of acts ofkgrindecency between
male persons whether in private or in public. Thevisions of the Act of
1861 which is also impugned by the applicant applequally to
heterosexual activities and homosexual activiflée applicant’'s complaint
is directed only towards the application of theysmn of the 1861 Act to
homosexual activities of the type mentioned in sleetion impugned. Of
these, the Court is in reality concerned with buke,onamely sodomy
between male persons.

2. The Act of 1885 does not specifically desigreatg particular acts of
gross indecency but simply prohibits "gross indegénActs of indecency
between male persons are not per se criminal af&ehat only such of them
as amount to "gross indecency". What particulas acany given case may
be held to amount to gross indecency is a matteth&court, which means
in effect the jury, to decide on the particulart$asf each case.

3. The applicant did not claim that he had at amg tindulged in any of
the activities prohibited either by the law of 18&1by the law of 1885, nor
has he stated that he desires to indulge in thatimabhe intends to do so. In
effect his case is that if he should choose to gaga any of the prohibited
activities the effect of the law, if enforced, wdube to violate the
protection of his private life which is guarantdsdArticle 8 (art. 8) of the
Convention. In fact no action has been taken agins by the authorities
under either of the legislative provisions referred

4. It is true that the police displayed an intereghe question of whether
or not he had indulged in homosexual activitiess ot known to the Court
whether or not the activities in question constitloffences under either of
the impugned legislative provisions. The documegniaaterial which gave
rise to this police interest came to light durihg execution by the police of
a search warrant issued pursuant to the laws wtrghibit the misuse of
drugs. The applicant was requested to accompanydhee to the police
station for the purpose, inter alia, of continuinguiries into his suspected
homosexual activities. The applicant voluntarilyesgl to go to the police
station. If he had been brought there against liisselely for the purpose
of being interrogated about his alleged homosexaadvities, he would
have been the victim of false imprisonment and unlle law of Northern
Ireland he would have had an action for damagethénordinary civil
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courts. So far as is disclosed by the evidencéhénapplication, no such
action has ever been brought or contemplated amakinot been suggested
that the applicant’s visit to the police station swather than purely
voluntary. It is common case that at the policéi@tahe was informed by
the police that he was under no obligation to amsavg questions or to
make any statement. Notwithstanding this, the appti voluntarily made a
statement the contents of which have not beenatied| to the Court. The
Court does not know whether the statement was nmeatory or
exculpatory. No prosecution was ever institutedregjahe applicant either
by the police or by the Director of Public Prosémus in respect of any
alleged illegal homosexual activities.

No question of the privacy of the applicant’'s hobseng invaded arises
as the entry to his house was carried out undealia wearch warrant
dealing with the abuse of drugs and no complaistlbie&en made about the
warrant or the entry. Some personal papers, inotudorrespondence and
diaries belonging to the applicant in which weresalded homosexual
activities, were taken away by the police. The Cbias not been informed
whether the papers were irrelevant to the suspeited offences being
investigated and in respect of which there has Ineecomplaint.

5. It is clear that the applicant’'s case is morgh@ nature of a "class
action”. In so far as he is personally concernesi;arcely amounts to a quia
timet action. Having suffered no prosecution hirhgel is in effect asking
the Court to strike down two legislative provisiasfsa member State. The
Court has no jurisdiction of a declaratory chanmactethis area unrelated to
an injury actually suffered or alleged to have bseffered by the applicant.
In my view, if the Court were to undertake any sgompetence in cases
where the applicant has neither been a victim samminently to be a
victim, the consequences would be far-reachingyeryemember State.

6. In my opinion the applicant has not establistie he is a victim
within the meaning of Article 25 (art. 25) of theoi®ention and he is
therefore not entitled to the ruling he seeks.

Alleged breach of Article 8 (art. 8)

7. If the applicant is to be regarded as beingctinmiwithin the meaning
of Article 25 (art. 25), then the applicability Afticle 8 (art. 8) to his case
falls to be considered.

Paragraph 1 of Article 8 (art. 8-1) provides thateryone has the right to
respect for his private and family life, his homedéis correspondence”.
There is no suggestion that any point relatingaimily life arises in this
case. Therefore the complaint is in reality ona waim of right to indulge
in any homosexual activities in the course of hivate life and,
presumably, in private.

8. The first matter to consider is the meaningaragraph 1 of Article 8
(art. 8-1). Perhaps the best and most succinct tegaition of privacy is
that given by Warren and Brandeis — it is "the righbe let alone". The
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question is whether under Article 8 § 1 (art. 8thg right to respect for
one’s private life is to be construed as beinglasohuite right irrespective of
the nature of the activity which is carried on ast pf the private life and no
interference with this right under any circumstanisepermitted save within
the terms of paragraph 2 of Article 8 (art. 8-2jisT appears to be the
interpretation put upon it by the Court in its jnadgnt.

It is not essentially different to describe theivpte life" protected by
Article 8 8§ 1 (art. 8-1) as being confined to thevgte manifestation of the
human personality. In any given case the humanopal$y in question
may in private life manifest dangerous or evil temcies calculated to
produce ill-effects upon himself or upon otherse Tourt does not appear
to consider as a material factor that the manifiestain question may
involve more than one person or participation byrenthan one person
provided the manifestation can be characteriseahagct of private life. If
for the purposes of this case this assumption etaccepted, one proceeds
to the question of whether or not the interferenoeplained of can be
justified under paragraph 2 (art. 8-2). This inntlregs the question that
under Article 8 (art. 8) the inseparable social elsions of private life or
"private morality" are limited to the confines oanagraph 2 of Article 8
(art. 8-2). It is beyond question that the intezfere, if there was such, was
in accordance with the law. The question poseddrggraph 2 (art. 8-2) is
whether the interference permitted by the law isessary in a democratic
society in the interests of the protection of Healt morals or the rights and
freedoms of others.

9. This raises the age-old philosophical questiontat is the purpose of
law. Is there a realm of morality which is not tlag’s business or is the
law properly concerned with moral principles? Ire tbontext of United
Kingdom jurisprudence and the true philosophy ok lthis debate in
modern times has been between Professor H. L. A. &tal Lord Devlin.
Generally speaking the former accepts the philoggpiopounded in the
last century by John Stuart Mill while the lattemntends that morality is
properly the concern of the law. Lord Devlin argtlesat as the law exists
for the protection of society it must not only mcit the individual from
injury, corruption and exploitation but it

"must protect also the institutions and the comryuaf ideas, political and moral,
without which people cannot live together. Sociegyinot ignore the morality of the
individual any more than it can his loyalty; it flasshes on both and without either it
dies".

He claims that the criminal law of England not ofiys from the very
first concerned itself with moral principles butntimues to concern itself
with moral principles”. Among the offences which jpanted to as having
been brought within the criminal law on the basfsnmoral principle,
notwithstanding that it could be argued that theyhndt endanger the public,
were euthanasia, the killing of another at his awquest, suicide pacts,
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duelling, abortion, incest between brother andesisthese are acts which
he viewed as ones which could be done in privatevaithout offence to
others and need not involve the corruption or aigqtion of others. Yet, as
he pointed out, no one has gone so far as to sutigegsghey should all be
left outside the criminal law as matters of privaterality.

10. It would appear that the United Kingdom doesnclthat in principle
it can legislate against immorality. In modern @ditKingdom legislation a
number of penal statutes appear to be based upoal pronciples and the
function of these penal sanctions is to enforceammprinciples. Cruelty to
animals is illegal because of a moral condemnatibenjoyment derived
from the infliction of pain upon sentient creatur@fe laws restricting or
preventing gambling are concerned with the ethisgnificance of
gambling which is confined to the effect that ityreve on the character of
the gambler as a member of society. The legislat@ainst racial
discrimination has as its object the shaping ofppee moral thinking by
legal sanctions and the changing of human behavinpurhaving the
authority to punish.

11. The opposite view, traceable in English jutisignce to John Stuart
Mill, is that the law should not intervene in mastef private moral conduct
more than necessary to preserve public order apdotect citizens against
what is injurious and offensive and that there sphere of moral conduct
which is best left to individual conscience justib® were equitable to
liberty of thought or belief. The recommendations tbe Wolfenden
Committee relied partly upon this view to favoue thon-intervention of the
law in case of homosexual activities between camsgradult males. On
this aspect of the matter the Wolfenden Committeted:

"There remains one additional counter-argument wie believe to be decisive,
namely, the importance which society and the laghttio give to individual freedom
of choice in action in matters of private moralitynless a deliberate attempt is to be
made by society, acting through the agency of & to equate the sphere of crime
with that of sin, there must remain a realm of givmorality and immorality which
is, in brief and crude terms, not the law’s busind say this is not to condone or
encourage private immorality."

This aspect of the Wofenden Committee’s report egply commends
itself to the Court (see paragraphs 60 and 61eojittigment).

12. The Court also agrees with the conclusion en\Wolfenden Report
to the effect that there is a necessity for sonmgrege of control even in
respect of consensual acts committed in privatabtptvhere there is a call
"to provide sufficient safeguards against expl@tatand corruption of
others, particularly those who are especially vidhie because they are
young, weak in body or mind, inexperienced, or irstate of special
physical, official or economic dependence" (parpgrd9 of the judgment).
Furthermore, the Court accepts that some formgsliion is necessary to
protect not only particular sections of society bigo the moral ethos of
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society as a whole (ibid.). However, experience diasvn that exploitation
and corruption of others is not confined to persehs are young, weak in
body or mind or inexperienced or in a state of pfatsmoral or economic
dependence.

13. The fact that a person consents to take path@éncommission of
homosexual acts is not proof that such person xsiadly orientated by
nature in that direction. A distinction must bewinabetween homosexuals
who are such because of some kind of innate instimcpathological
constitution judged to be incurable and those whesdency comes from a
lack of normal sexual development or from habitfrem experience or
from other similar causes but whose tendency isnmirable. So far as the
incurable category is concerned, the activities tmbe regarded as
abnormalities or even as handicaps and treated twehcompassion and
tolerance which is required to prevent those per$oym being victimised
in respect of tendencies over which they have maroband for which they
are not personally responsible. However, other idenstions are raised
when these tendencies are translated into acsvifldne corruption for
which the Court acknowledges need for control dvel grotection of the
moral ethos of the community referred to by the i€onay be closely
associated with the translation of such tendenows activities. Even
assuming one of the two persons involved has tberable tendency, the
other may not. It is known that many male persohe are heterosexual or
pansexual indulge in these activities not becadissy incurable tendency
but for sexual excitement. However, it is to beramkledged that the case
for the applicant was argued on the basis of thetipa of a male person
who is by nature homosexually predisposed or catedt The Court, in the
absence of evidence to the contrary, has accepieda$ the basis of the
applicant’s case and in its judgment rules onlyespect of males who are
so homosexually orientated (see, for example, paphg 32, 41 and 60 of
the judgment).

14. If it is accepted that the State has a valiérest in the prevention of
corruption and in the preservation of the morabsttf its society, then the
State has a right to enact such laws as it maynaddy think necessary to
achieve these objects. The rule of law itself dejgsezn a moral consensus
in the community and in a democracy the law caraifatrd to ignore the
moral consensus of the community, whether by beitiger too far below it
or too far above it, the law is brought into conpgémVirtue cannot be
legislated into existence but non-virtue can beh# legislation renders
excessively difficult the struggle after virtue.cBua situation can have an
eroding effect on the moral ethos of the commumityquestion. The
ultimate justification of law is that it serves mabends. It is true that many
forms of immorality which can have a corruptingeetf are not the subject
of prohibitory or penal legislation. However suamissions do not imply a
denial of the possibility of corruption or of theosion of the moral ethos of
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the community but acknowledge the practical imgmbsi of legislating
effectively for every area of immorality. Where bBuegislation is enacted it
is a reflection of the concern of the "prudent séagor".

Moreover, it must not be overlooked that much of tmasis of the
Wolfenden Committee’s recommendation that homodexteations
between adult males should be decriminalised wash#lief that the law
was difficult to enforce and that when enforced Vilealy to do more harm
than good by encouraging other evils such as blagkifhis is obviously
not necessarily of universal validity. The relevaahditions may vary from
one community to another. Experience also shows$ testain sexual
activities which are not in themselves contravergiof the criminal law can
also be fruitful subjects for blackmail when thefead the moral ethos of
the community, e.g. adultery, female homosexualitgd, even, where it is
not illegal, male homosexuality.

15. Sexual morality is only one part of the totedaaof morality and a
question which cannot be avoided is whether sexwoatality is "only
private morality” or whether it has an inseparameial dimension. Sexual
behaviour is determined more by cultural influentlean by instinctive
needs. Cultural trends and expectations can cdeaies mistakenly thought
to be intrinsic instinctual urges. The legal arramgnt and prescriptions set
up to regulate sexual behaviour are very importamhative factors in the
shaping of cultural and social institutions.

16. In my view, the Court’s reference to the féettin most countries in
the Council of Europe homosexual acts in privatevben adults are no
longer criminal (paragraph 60 of the judgment) doetreally advance the
argument. The twenty-one countries making up thenCib of Europe
extend geographically from Turkey to Iceland armhfrthe Mediterranean
to the Arctic Circle and encompass considerablerdities of culture and
moral values. The Court states that it cannot ooérithe marked changes
which have occurred in the laws regarding homodexughaviour
throughout the member States (ibid.) It would béortonate if this should
lead to the erroneous inference that a Euro-norrthénlaw concerning
homosexual practices has been or can be evolved.

17. Religious beliefs in Northern Ireland are vermly held and directly
influence the views and outlook of the vast mayooit persons in Northern
Ireland on questions of sexual morality. In sodarmale homosexuality is
concerned, and in particular sodomy, this attittmleexual morality may
appear to set the people of Northern Ireland dpart many people in other
communities in Europe, but whether that fact countgs a failing is, to say
the least, debatable. Such views on unnatural $@xaetices do not differ
materially from those which throughout history cttiethed the moral ethos
of the Jewish, Christian and Muslim cultures.

18. The criminal law at no time has been uniformodighout the several
legal systems within the United Kingdom. The Caedognises that where



40 DUDGEON v. THE UNITED KINGDOM JUGDMENT
PARTIALLY DISSENTING OPINION OF JUDGE WALSH

there are disparate cultural communities residintin the same State it
may well be that different requirements, both marad social, will face the
governing authorities (paragraph 56 of the judgmefmhe Court also
recognises that the contested measures must beirseye context of
Northern Ireland society (ibid.). The United KingddGovernment, having
responsibility for statutory changes in any of tegal systems which
operate within the United Kingdom, sounded out wmpinin Northern
Ireland on this question of changing the law inpeet of homosexual
offences. While it is possible that the United Kdoghn Government may
have been mistaken in its assessment of the ¢ffecought-after change in
the law would have on the community in Northerrane, nevertheless it is
in as good, if not a better, position than is tlen€ to assess that situation.
Criminal sanctions may not be the most desirablg efadealing with the
situation but again that has to be assessed idight of the conditions
actually prevailing in Northern Ireland. In all tules matters of sexual
morality are particularly sensitive ones and thiea$ of certain forms of
sexual immorality are not as susceptible of the esgrecise objective
assessment that is possible in matters such asrdoor degrading and
inhuman treatment. To that extent the Court’'s exfee in its judgment
(paragraph 60) to Tyrer’s case is not really pesistgain the present case. It
is respectfully suggested that the Marckx judgmemtot really relevant in
the present case as that concerned the positian diEgitimate child whose
own actions were not in any way in question.

19. Even if it should be thought, and | do notlsok, that the people of
Northern Ireland are more "backward" than the oswmuieties within the
Council of Europe because of their attitude towdrdsiosexual practices,
that is very much a value judgment which depentklyoupon the initial
premise. It is difficult to gauge what would be tbHect on society in
Northern Ireland if the law were now to permit (ewsith safeguards for
young people and people in need of protection) remxaal practices of the
type at present forbidden by law. | venture thewtbat the Government
concerned, having examined the position, is inteeb@osition to evaluate
that than this Court, particularly as the Court a@drthe competence of the
State to legislate in this matter but queries tmepe@rtionality of the
consequences of the legislation in force.

20. The law has a role in influencing moral attésdand if the
respondent Government is of the opinion that thengk sought in the
legislation would have a damaging effect on motttuaes then in my view
it is entitled to maintain the legislation it hahe judgment of the Court
does not constitute a declaration to the effedttthe particular homosexual
practices which are subject to penalty by the latiem in question virtually
amount to fundamental human rights. However, thiit mot prevent it
being hailed as such by those who seek to bluresential difference
between homosexual and heterosexual activities.
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21. Even the Wolfenden Report felt that one of timections of the
criminal law was to preserve public order and degeand to provide
sufficient safeguards against the exploitation aaduption of others and
therefore recommended that it should continue tarbeffence "for a third
party to procure or attempt to procure an act akgrindecency between
male persons whether or not the act to be procooedtitutes a criminal
offence”. Adults, even consenting adults, can beupted and may be
exploited by reason of their own weaknesses. Inviay this is an area in
which the legislature has a wide discretion or nmagd appreciation which
should not be encroached upon save where it is bgnd doubt that the
legislation is such that no reasonable communityccenact. In my view no
such proof has been established in this case.

22. In the United States of America there has lweaisiderable litigation
concerning the question of privacy and the guaemtas to privacy
enshrined in the Constitution of the United Stat€ke United States
Supreme Court and other United States courts habeld the right of
privacy of married couples against legislation wahisought to control
sexual activities within marriage, including sodorklowever, these courts
have refused to extend the constitutional guaraofeprivacy which is
available to married couples to homosexual actisitor to heterosexual
sodomy outside marriage. The effect of this is thatpublic policy upholds
as virtually absolute privacy within marriage andsacy of sexual activity
within the marriage.

It is a valid approach to hold that, as the fanslyhe fundamental unit
group of society, the interests of marital privaayuld normally be superior
to the State’s interest in the pursuit of certarual activities which would
in themselves be regarded as immoral and calcukatezbrrupt. Outside
marriage there is no such compelling interest ofgay which by its nature
ought to prevail in respect of such activities.

23. It is to be noted that Article 8 § 1 (art. 8ef)the Convention speaks
of "private and family life". If the ejusdem gererule is to be applied, then
the provision should be interpreted as relatingrigate life in that context
as, for example, the right to raise one’s childeegording to one’s own
philosophical and religious tenets and generally gorsue without
interference the activities which are akin to thpsesued in the privacy of
family life and as such are in the course of ordirauman and fundamental
rights. No such claim can be made for homosexuaitjpes.

24. In my opinion there has been no breach of kg (art. 8) of the
Convention.

Article 14 (art. 14)

25. | agree with the judgment of the Court in respd Article 14 (art.
14).



