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In the case of Rusu v. Austria,
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Christos RozakisRresident,
Nina Vajic,
Anatoly Kovler,
Elisabeth Steiner,
Khanlar Hajiyev,
Dean Spielmann,
Sverre Erik Jebengydges,
and Sgren Nielsegection Registrar
Having deliberated in private on 11 September 2008,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 2408) against the
Republic of Austria lodged with the Court under i&lg 34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by a Romanian national, Mrs Gaia Rusu (“the
applicant”), on 12 August 2002.

2. The applicant, who had been granted legal \aa represented by
Mrs C. Vasii-Kolla, a lawyer practising in Timis@ar The Austrian
Government (“the Government”) were represented hgirt Agent,
Ambassador F. Trauttmansdorff, Head of the Intéwnat Law Department
at the Federal Ministry of European and Internatiodffairs. The
Romanian Government did not make use of their righintervene under
Article 36 § 1 of the Convention.

3. The applicant alleged, in particular, that detention pending her
expulsion had been unlawful and that she had nen rformed promptly
of the reasons for her detention.

4. By a decision of 29 June 2006 the Court dedlahe application
partly admissible.

5. Neither party filed observations on the mg(iRale 59 § 1).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in 1967 and lives ini$oara, Romania.
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7. On 24 February 2002 the applicant's passpadriggage were stolen
in Nice when she was on her way back to Romania frgourney in Spain.
After the French police had provided her with auoent certifying that
she had declared the theft, she continued hevitifialy and Austria.

8. On 25 February 2002 the Hungarian border potefised the
applicant leave to enter Hungary and sent her bad¢ke Austrian border
police; on the same day, the Neusiedl/See Dishdlrhinistrative Authority
(Bezirkshauptmannschaftordered her detention with a view to her
expulsion pursuant to section 61(1) of the Alierd 2097 Fremdengesetz
1997. The reasoning read as follows:

“You entered Austrian territory, coming from Italgt 10.30 a.m. on 25 February
2002 at 2425 Nickelsdorf (marker stone A29-30)cwinventing border controls and
without being in possession of a valid travel doentmand stamp. On 25 February
2002 at 10.30 a.m. you were apprehended by booterat officials.

Your entry into and stay in Austria are therefdlegial. You do not have any fixed
accommodation in Austria, nor do you have suffitiends to finance your stay.

The Neusiedl/See District Administrative Authoritas instituted proceedings for
your deportation with a view to your expulsion froine country.

In view of the foregoing there is reason to feat thif released, you would abscond
and seek to evade the proceedings.”

9. The order for the applicant's detention withiew to her expulsion
(Schubhaftbeschadid issued in German and consisting of two pages,
included instructions as to available remedi&edhtsmittelbelehrung
referring in particular to a complaint to the Indadent Administrative
Panel Unabhangiger Verwaltungssenatgainst the lawfulness of the order,
arrest or detention. It was handed to the appliatiaround 6 p.m. together
with two information sheets in Romanian.

10. Information sheet | read as follows:

“Section A

You are hereby informed that you have been arrdsyeldw-enforcement officers
(federal police/customs officers/Austrian federatmg) in accordance with
section 43(1)(2) of the Aliens Act because you estteAustria_without reporting to
the Border Control Officand were apprehended immediately afterwards.

You are entitled to have a relative or other perslmse to you advised of your
arrest, at your request, without unnecessary dataly according to your choice. In
addition, the consular representation of your coundf nationality will be
immediately informed of your detention.

You will be immediately brought before the authgritesponsible, namely the
Neusiedl am See District Administrative Authorityhich will issue the subsequent
orders.
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Section B

| ... (Name) ... (Date of birth)..., would like tf@lowing person to be advised of my
arrest: ...

Would you like your consular representation in Aiasto be informed of your
arrest? Yes o No 0]

By signing, | also confirm receipt of informatiohest I.

(Signature)”
11. The applicant filled in the form, asking thdt L. B. [full name],

whose address and telephone number she indicatethfdtrmed of her
arrest, and ticked the box indicating that she wdshthe consular
representation to be informed of her arrest. Thaliegnt duly signed the
form.

12. Information sheet Il read as follows:

“Section A

(1) You are informed that the Neusiedl am See ridtst Administrative
Authority/Federal Police Directorate have, in ademrce with section 41(1) and (2) of
the Aliens Act, ordered your detention pending de&gimn as being necessary to
secure your expulsion or deportation to your couafmationality.

Aliens, that is to say, persons who are not Austd#izens, may, according to
section 35(1)(1) of the Aliens Act, be requiredréturn to a foreign country if they
have entered Austria without reporting to the Bor@entrol Office and have been
apprehended within 7 days.

According to section 17(2)(6), aliens may, in theefest of public order, be expelled
on the basis of an order if they have entered Asaustithout reporting to the Border
Control Office and have been apprehended withirohtm

In your case, you were arrested by law-enforceroffitters on 25 February 2002 at
10.30 a.m. after entering federal territory in the local administrative area on
25 February 2002 at ... o'clock without reportingthhe Border Control Office, and
therefore illegally.

(2) You are entitled to appeal to the Independ&htinistrative Panel VS'—
Unabhéngiger Verwaltungssefabf the Province of Burgenland, alleging the
unlawfulness of the order for your detention pegdileportation, your arrest or your
detention. This appeal can be addressed to thepémdent Administrative Panel
Burgenland, Neusiedlerstral3e, 7000 Eisenstadt othé¢o Bezirkshauptmannschaft
Neusiedl/See, Eisenstadterstr. 1a, 7100 Neusiedbeen(designation and address of
the District Administrative Authority).

Please mark the envelopé/S-Beschwerd€UVS Appeal').

(3) If you have not taken part in the determinatid your identity and nationality
to the required extent or if the approval necessaryentry has not been given by
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another country, detention pending deportation lkeest for six months if earlier
deportation is not possible for these reasons.

Therefore it is above all in your interest to deelany identity papers which may
have been handed over to other persons or hiddghrown away in Austria, in
particular travel documents, or to have them sgntdur relatives from your country
of nationality. Your participation in the determiima of your identity by your
representation office can also considerably shorteur detention pending
deportation.

(4) If you have further questions you can also raglsl them in writing to
Bezirkshauptmannschaft Neusiedl/See, Eisenstadterat 7100 Neusiedl am See
(designation and address of the District AdmintsteaAuthority).

Section B
(1) Can you contribute to the determination oftyikentity? Yes O No O

(2) Furthermore, | confirm by this signature tkeeipt of information sheet Il dated

(Signature)”

13. The applicant ticked the box stating that stxeld contribute to the
determination of her identity, and signed the infation sheet confirming
that she had received it on 25 February 2002.

14. That evening she was transferred to the Gozepdetention centre,
where she was issued with a leaflet in Romaniaormiing her of her rights
as a detainee Ifformationsblatt flir Festgenommeéneincluding the
maximum length of police detention, the right tosolt a lawyer, the right
to inform a person close to her and the consutlageright to obtain medical
care, and her rights during questioning. She ateeived and signed an
information sheet concerning assistance for persorgetention pending
deportation Iphformation Uber die Schubhaftbetreuyng Romanian and
ticked the box for requesting such assistance. &ée received a short
version of the internal prison rules.

15. According to the applicant, she then requesteldwyer and an
interpreter in order to be informed of the reasfmmsher arrest. She alleged
that her request had been ignored. In the Govertsnaemew these
submissions were misleading since the relevantrnmition had been
provided to the applicant through information skdetnd II.

16. On 26 February 2002 the Neusiedl/See DistAdministrative
Authority requested the Romanian embassy in Viganasue a provisional
travel document for the applicant's return and dosd speedily, given the
applicant's detention with a view to her expulsiorhis letter was
dispatched and sent by registered post on 27 FgbR@®2 and arrived at
the Romanian embassy on 1 March 2002.
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17. Also on 26 February 2002 the applicant calted Romanian
embassy in Vienna, which promised to issue her wittrovisional travel
document by 1 March 2002. This did not happen, eaker two more
phone calls by her to that effect.

18. On 7 March 2002 the applicant was questioriethea Graz police
detention centre in the presence of an interpréethe purpose of issuing
an expulsion order. The minutes of this interviearevprepared in German.
According to the minutes the interpreter translateth Romanian the
decision of 25 February 2002 ordering the applisasétention with a view
to her expulsion.

19. The applicant submitted that it was only tkiest she had learnt for
the first time that she was going to be expelledmfr Austria. The
Government contested this statement as being extoim the light of the
above submissions concerning information sheethlch had been handed
to the applicant on 25 February 2002.

20. On 13 March 2002 the Neusiedl/See District Austrative
Authority issued a deportation ordeAusweisungsbeschegidgainst the
applicant. The order was transmitted by fax to @raz police detention
centre and handed to the applicant on 14 March.2002

21. On the same day the Romanian embassy in Viessized a
provisional travel document, valid from 13 Marchiubh3 May 2002, which
was received by the Neusiedl/See District Authooty 15 March 2002.
This document was transmitted to the Graz Fedevhtd® Directorate on
18 March 2002 and from there immediately to thezGpalice detention
centre.

22. On 15 March 2002 the Austria-Hungary liaisdiice (Kontaktbiirg
examined whether the applicant was prohibited feortering Hungary.

23. On 22 March 2002 she was expelled by traimfrAustria via
Hungary to Romania.

[I. RELEVANT DOMESTIC LAW

24. At the material time, the relevant provisigaserning the arrest and
detention of aliens with a view to their expulsemd remedies against such
arrest and detention were contained in the Alieas1®97 Fremdengesetz
1997, which entered into force on 1 January 1998.

A. Arrest and detention with a view to expulsion

25. Section 61 governed detention with a viewxpuésion. In so far as
relevant, it provided:

“(1) An alien may be arrested and detained (detendith a view to expulsion)
where this is necessary in order to secure thewdraf the procedure for issuing an
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exclusion order or an expulsion order until it b@es enforceable, or in order to
secure his or her expulsion, removal or transit. ..

(2) Detention with a view to expulsion shall beséd on an order. ...

(4) The decision to detain a person with a viewhi® or her expulsion shall be
amenable to appeal under section 72.”

26. Section 63 concerned the arrest of aliensolfar as relevant, it
provided:

“(1) The law-enforcement agencies shall be emped/iér arrest an alien:

2. who is apprehended within seven days of ergetie country, if he or she has
entered the country by circumventing the bordetrods ..."

27. Section 66 dealt with less intrusive measures:

“(1) The authorities may refrain from detainingp@rson with a view to his or her
expulsion if they have reason to believe that themes purpose can be achieved by
means of less stringent measures. ...

(2) Less stringent measures shall take the forpaiticular of an order to reside in
accommodation designated by the authorities. Ldégagent measures shall be
implemented only if the alien concerned agrees hte tollection of personal
identification data, ...

(3) Following collection of his or her personaleidification data, the alien
concerned shall reside in the accommodation detgidriay the authorities and shall
report every other day to a police station desigghédr the purpose. ..."

28. The provisions referred to in the two inforroat sheets (see
paragraphs 10 and 12 above) were the relevantgioogi of the Aliens Act
1992, which was in force prior to 31 December 1995ctions 17(2)(6) and
35(1)(1) governed the right to expel aliens who eatéred Austria illegally
by circumventing border controls. Section 43(1)X@hcerned the arrest of
aliens who had been apprehended within seven daysraumventing
border controls, and section 41 concerned detentiith a view to
expulsion.

B. Complaintsto the Independent Administrative Panel

29. Section 72 of the Aliens Act 1997, in so far@levant, provided:

“(1) Persons arrested under section 63 or who h@&em or are being detained on
the basis of this Federal Law, shall have the rightapply to the Independent
Administrative Panel alleging the unlawful natufete order for their detention with
a view to expulsion, or of their arrest or detemfio
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30. Section 73 of the Act, in so far as relevpmyided:

“(1) The Independent Administrative Panel withirhage judicial district the
applicant was arrested shall be competent to di¢lalthe application.

@) ..

2. The Independent Administrative Panel shall gavedecision on the alien's
continuing detention with a view to expulsion withbne week, unless the alien's
detention ends sooner.

(4) If the alien concerned remains in detentidre thdependent Administrative
Panel must in any event determine whether at the 6f its decision the conditions
for his or her continuing detention with a viewexpulsion are met. ..."

31. Decisions given by the Independent AdministeaPanel may be
challenged before the Constitutional Cowe(fassungsgerichtshond the
Administrative CourtYerwaltungsgerichtshipf

THE LAW

|. ALLEGED VIOLATION OF ARTICLE 5 § 2 OF THE CONVHETION

32. The applicant alleged a violation of Articl&2 of the Convention,
which provides:

“Everyone who is arrested shall be informed proypith a language which he
understands, of the reasons for his arrest andyo€laarge against him.”

33. She maintained that she had not been inforpredhptly, in a
language which she understood, of the reasonseiodétention. She had
therefore not been in a position to exhaust thdaba remedies.

34. The Government asserted that on the day oainest the applicant
had been informed in Romanian of the reasons fordmest and the
institution of expulsion proceedings against hdre 8ad confirmed receipt
of that information by signing information sheetsahd Il. The said
information sheets also informed her of the polgibiof lodging a
complaint with the Independent Administrative Parg@ncerning the
alleged unlawfulness of her detention. As she haidnmade use of that
possibility she had failed to exhaust domestic chese

35. The Court observes that in its decision onissifility it held that
the question of exhaustion of domestic remedies sl@sely linked to the
substance of the applicant's complaint under Axti@ 8 2 of the
Convention, and therefore joined it to the merits.
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36. The Court reiterates that paragraph 2 of ktis contains the
elementary safeguard that any person arrestedégkaoolv why he is being
deprived of his liberty. This provision is an intafgpart of the scheme of
protection afforded by Article 5: by virtue of pgraph 2 any person
arrested must be told, in simple, non-technicalgleage that he can
understand, the essential legal and factual grotordsis arrest, so as to be
able, if he sees fit, to apply to a court to chaje its lawfulness in
accordance with paragraph 4. Whilst this informmatioust be conveyed
“promptly” (in French: dans le plus court dél3j'it need not be related in
its entirety by the arresting officer at the vergmment of the arrest. Whether
the content and promptness of the information cpedevere sufficient is
to be assessed in each case according to its bfeatiares (se€onka v.
Belgium no. 51564/99, § 50, ECHR 2002-I, with furthererehces).

37. In the present case the applicant was arrest&b February 2002 at
10.30 a.m. On the same day the Neusiedl/See DRisMuninistrative
Authority ordered her detention with a view to ebgian. This decision was
issued in German and was handed to the applica@bdrebruary 2002 at
6 p.m. together with two information sheets in Raras.

38. Information sheet | stated that she had bemsted because she had
entered Austria without reporting to the Border €oinOffice, but did not
mention her specific situation, namely that she traatl to leave Austria
and had been arrested after the Hungarian bordeegtad returned her to
the Austrian border police because she did not haxadid travel document.

39. Information sheet Il stated that “... [the laarities have] ordered
your detention pending deportation as being necgska secure your
expulsion or deportation to your country of natidya...”, without
indicating any reasons why the applicant's detantwas considered
necessary in the specific circumstances of the.dasermation sheet Il
mentioned again that she had been arrested beshedwd entered Austria
without reporting to the Border Control Office, kit not give any details.
In addition it informed the applicant that she cbuhppeal to the
Independent Administrative Panel if she considdredarrest or detention
to be unlawful.

40. In sum, the Court notes that the informatibae$s did not contain
any specific factual information concerning the la@gmt's arrest and
detention. Moreover, it observes that the legalvigions mentioned in
information sheets | and Il were not the provisiofighe Aliens Act 1997
on which her arrest and detention were based.cirtli@ information sheets
still referred to the relevant provisions of theiells Act 1992 (see
paragraph 28 above).

41. The Court reiterates that there is a clode bietween paragraphs 2
and 4 of Article 5. Anyone entitled to take proceed to have the
lawfulness of his detention speedily decided cammake effective use of
that right unless he or she is promptly and adedyanformed of the
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reasons relied on to deprive him of his libertye(S&n der Leer v. the
Netherlands judgment of 21 February 1990, Series A no. 17(pA13,

§ 28, andShamayev and Others v. Georgia and Ryss@ 36378/02,
§ 413, ECHR 2005-I1).

42. It follows from the above considerations ttred information given
to the applicant on the day of her arrest, thabms25 February 2002, was
inexact as to the facts and incorrect as to thal Ibgsis of her arrest and
detention, and thus insufficient for the purposeAoficle 5 8 2 of the
Convention. At that time she was therefore not ipoaition to lodge a
complaint before the Independent Administrativedf.an

43. It was only ten days later, on 7 March 2002t the applicant was
informed of the specific reasons and the corregalleggrounds for her
detention: on that date she was questioned in tbgepce of an interpreter
for the purpose of issuing an expulsion order. Adow to the minutes, the
interpreter translated into Romanian the decisién2® February 2002
ordering the applicant's detention. However, gitles lapse of ten days, it
cannot be said that the applicant was informed typtty” as required by
Article 5 8 2 of the Convention (see, for instan&aadi v. the United
Kingdom [GC], no. 13229/03, § 84, ECHR 2008-..., in whizldelay of
76 hours was considered to be incompatible withrédggiirement that the
reasons for detention should be given “promptly”).

44. Returning to the question of exhaustion of dste remedies, the
Court considers that on 7 March 2002, when the icgopl was finally
correctly informed of the reasons for her arresd detention, she could
reasonably assume that her expulsion was alreadynemt. At that time
the expulsion order was being prepared and the Ramambassy had
already promised a week earlier to issue her witpravisional travel
document.

45. The Court reiterates that the requirementxbiastion of domestic
remedies laid down in Article 35 § 1 of the Convemtmust be applied
with some degree of flexibility and without excessiformalism. It has
further recognised that the rule of exhaustioneisher absolute nor capable
of being applied automatically; in reviewing whetltehas been observed it
is essential to have regard to the particular arstances of each individual
case (seédkdivar and Others v. Turkeyudgment of 16 September 1996,
Reports of Judgments and Decisid®®96-1V, p. 1211, § 69). In the specific
circumstances of the present case, the Court finaisthe applicant was
absolved from making use of the available remedwely the complaint to
the Independent Administrative Panel.

46. In conclusion, the Court dismisses the Govemtta preliminary
objection of non-exhaustion and finds that there haen a violation of
Article 5 § 2 of the Convention.
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[I. ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE CON¥NTION

47. The applicant complained that her detentiothvei view to her
expulsion had been unlawful. She relied on Artiel® 1 which, in so far as
relevant, reads as follows:

“Everyone has the right to liberty and securitypefson. No one shall be deprived
of his liberty save in the following cases and icc@dance with a procedure
prescribed by law:

(f) the lawful arrest or detention of a persomtevent his effecting an unauthorised
entry into the country or of a person against whaation is being taken with a view
to deportation or extradition.”

48. The applicant asserted that her detentiombatbeen necessary and
that the Austrian authorities had disregarded pecific situation. She had
had no intention of entering Austria illegally, slse had simply not been
aware that the document issued by the French pdbidewing her
declaration of the theft of her passport was inefit for the purpose of
travelling. It had been clear that she had no imenof staying in Austria
illegally. In fact she had been stopped by the Huiag border police when
trying to leave Austria. Given these circumstanceéshad not been
necessary to take her into detention with a vievihéo expulsion, as less
intrusive measures would have sufficed to secueeettpulsion procedure.
The applicant also complained that the authorhi@d not acted diligently.
In particular, the Romanian embassy had issuedptioeisional travel
document on 13 March 2002, but she had not beeslledpuntil more than
a week later, on 22 March 2002.

49. For their part, the Government asserted tiatapplicant had been
arrested on 25 February 2002 under section 63(bj(@)e Aliens Act 1997
for having entered Austrian territory via lItaly titut a valid travel
document. Her detention with a view to her expuldiad been lawful, as it
was based on section 61(1) of the Act and servedtipose of securing
her deportation. After the provisional travel do@nh issued by the
Romanian consulate had been received by the Disfdministrative
Authority on 15 March 2002, the applicant had begpelled via Hungary
to Romania on 22 March 2002. Consequently, theeptesites for the
applicant's detention with a view to her expulsiad existed throughout
the entire period of her detention.

50. In the Government's view the Austrian autlhesihad acted with the
required diligence. The District Administrative Aority had requested the
Romanian consulate on 26 February 2002 to isstevaltdocument for the
applicant's return as soon as possible on accdumerodetention. The fact
that the document in question had not been issngdli3 March 2002 and
had been received by the District Administrative tiasity only on
15 March 2002 was not imputable to the Austriarhauities. Finally, the
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authorities had not remained inactive during theai@ing seven days until
22 March 2002, as they had had to prepare and icabedthe applicant's
expulsion with the Hungarian border officials.

51. The Court notes that the Government raiseds#ime preliminary
objection of non-exhaustion in respect of Article§51 as in respect of
Article 5 § 2. Having regard to the conclusion@ét in paragraph 46 above,
it follows that the objection regarding the apptita complaint under
Article 5 8§ 1 must also be dismissed.

52. The applicant's detention falls to be congdeunder Article 5
8 1 (f) of the Convention. The Court reiterated tihthat is required under
this provision is that “action is being taken wahview to deportation”.
Article 5 8 1 (f) does not demand that the detentd a person against
whom action is being taken with a view to depoomatibe reasonably
considered necessary, for example to prevent msrotiing an offence or
fleeing; in this respect Article 5 8§ 1 (f) provides different level of
protection from Article 5 § 1 (c) (s&€onka,cited above, § 38, ar@hahal
v. the United Kingdomjudgment of 15 November 199Beports1996-V,
pp. 1862-63, 88 112-13).

53. The issue to be determined is whether theiGgyls detention was
“lawful”, including whether it complied with “a poedure prescribed by
law”. Here the Convention refers essentially taoral law and lays down
the obligation to conform to the substantive amatpdural rules of national
law. Compliance with national law is not, howevarfficient: Article 5 § 1
requires in addition that any deprivation of ligeshould be in keeping with
the purpose of protecting the individual from amdmihess (se&aadj cited
above, § 67Conka,cited above, § 39; an@hahal cited above, p. 1864,
§ 118).

54. It follows that while the necessity of detentiwith a view to
expulsion is not required by the wording of Articke 8 1 (f) of the
Convention, it may be required under the domesiie to which that
provision refers. This is the position under Auwstriaw. The Court notes
that the District Administrative Authority basedetldecision ordering the
applicant's detention on section 61(1) of the Adiekct 1997. The said
provision required the detention to be necessarytlie issuing of an
expulsion order or for carrying out the deportatidrthe person concerned.

55. Where the Convention refers directly back emndstic law, as in
Article 5, compliance with such law is an integpalrt of the obligations of
the Contracting States and the Court is accordimgippetent to satisfy
itself of such compliance where relevant (ArticB®;lthe scope of its task in
this connection, however, is subject to limits i@ in the logic of the
European system of protection, since it is in in& place for the national
authorities, notably the courts, to interpret amgblya domestic law (see
Lukanov v. Bulgarigjudgment of 20 March 199Reports1997-Il, p. 543,
8§ 41, andWioch v. Poland no. 27785/95, § 110, ECHR 2000-XI). In
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essence the Court will limit its examination to Wiex the interpretation of
the legal provisions relied on by the domestic arities was arbitrary or
unreasonable (ibid., § 116).

56. In the present case the District Administetikuthority, in its
detention order of 25 February 2002, noted onlyt tha applicant had
entered Austria illegally as she had travelled witha valid passport and
visa, and that she lacked the necessary meansbsistence for a stay in
Austria. Referring to these facts the authorityniddhat there were reasons
to believe that the applicant would abscond andlewae proceedings if
released.

57. The Court finds it striking that the authomlig not pay any attention
to the applicant’'s situation, which was fundaméyt@ifferent from that of
an illegal immigrant or refused asylum seeker. Atedly, she had entered
Austria without a valid travel document, as herspast had been stolen in
France. However, she had tried to leave Austrithersame day. It was on
that occasion, namely when she tried to cross ¢ineel with Hungary, that
she was arrested. Hence, in her case, there wasdiwation that she had
any intention of staying illegally in Austria. Nevas there any indication
that she would not have cooperated in the procgedor her expulsion.

58. In the circumstances of the case, the meretfat the applicant
entered Austria illegally does not provide a bésighe conclusion that she
would try to evade the proceedings. Neither wasf#oe of her lack of
subsistence a relevant consideration. The Cousdreges that detention of
an individual is such a serious measure that — corgext in which the
necessity of the detention to achieve the statedisirequired — it will be
arbitrary unless it is justified as a last resomeve other less severe
measures have been considered and found to béicrentfto safeguard the
individual or public interest which might requirieat the person concerned
be detained (seenutatis mutandis, Saadijted above, § 70, with further
references).

59. Having regard to the deficiencies in the DastrAdministrative
Authority's reasoning, the Court considers that #pplicant's detention
contained an element of arbitrariness. It is thweetinnecessary to examine
separately whether the authorities acted with ¢lg@ired diligence.

60. In conclusion, the Court finds that there hagn a violation of
Article 5 § 1 (f) of the Convention.

[ll. APPLICATION OF ARTICLE 41 OF THE CONVENTION

61. Article 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”
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A. Damage

62. The applicant did not make any claim for gesisfaction within the
time allowed for that purpose (Rule 60 § 1 of thdeR of Court). In such
circumstances, the Court would usually make no dwarthe present case,
however, the Court has found a violation of theli@ppt's right to liberty.
Having regard to the fundamental importance of tiggt, the Court finds it
appropriate to award the applicant 3,000 euros (EaHRcompensation for
non-pecuniary damage (seenutatis mutandis, Mayzit v. Russia,
no. 63378/00, 88 87-88, 20 January 2005, &t Ivanov v. Russja
no. 34000/02, 88 48-50, 7 June 2007).

B. Default I nterest

63. The Court considers it appropriate that tHaweinterest should be
based on the marginal lending rate of the Eurofgamtral Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Dismisseghe Government's preliminary objection of non-aximn of
domestic remedies;

2. Holdsthat there has been a violation of Article 5 § he Convention;

3. Holds that there has been a violation of Article 5 8§ flL d¢f the
Convention;

4. Holds
(a) that the respondent State is to pay the apgliovithin three months
from the date on which the judgment becomes finadcordance with
Article 44 § 2 of the Convention, EUR 3,000 (thtBeusand euros) in
respect of non-pecuniary damage;
(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable orabltze amount at a rate
equal to the marginal lending rate of the Europ€antral Bank during
the default period plus three percentage points.
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Done in English, and notified in writing on 2 Ocer2008, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Saren Nielsen Christos Rozakis
Registrar President



