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In the case of Nasrulloyev v. Russia,
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Mr  C.L.Rozakis, President,
Mr L. LOUCAIDES,
Mrs N.VAJC,
Mr  A. KOVLER,
Mrs E.STEINER,
Mr K. HAJIYEV,
Mr  D. SPIELMANN, judges,
and Mr A. WamPACH, DeputySection Registrar
Having deliberated in private on 20 September 2007,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 86pAgainst the Russian
Federation lodged with the Court under Article 34h@ Convention for the
Protection of Human Rights and Fundamental Freedttims Convention”)
by a national of Tajikistan, Mr Khabibullo Nasrufev (“the applicant”),
on 6 December 2005.

2. The applicant, who had been granted legalvead, represented before
the Court by Ms A. Stavitskaya and Ms K. Moskalenlawvyers practising
in Moscow. The Russian Government (“the Government&re initially
represented by Mr P. Laptev, the former Represestaif the Russian
Federation at the European Court of Human Rightd, subsequently by
their new Representative, Mrs V. Milinchuk.

3. On 23 November 2006 the Court decided to gieéice of the
application to the Government. Under the provisiohArticle 29 § 3 of the
Convention, it decided to examine the merits ofdpplication at the same
time as its admissibility. Further to the applicaméquest, the Court granted
priority to the application (Rule 41 of the RulédsCourt).

4. The Government objected to the joint examimatibthe admissibility
and merits of the application. Having examined@wwernment's objection,
the Court dismissed it.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicant was born in 1954 and lives inNtoscow Region.

A. Historical background

6. The applicant was the chairman of the Tajik LLoners’ Union
(“Tajikpotrebsoyuz”).

7. In May 1992 the Tajik opposition, comprising@alition of Islamic
groups and Islamic fundamentalists, seized powsn fthe Tajik Supreme
Soviet, which led to civil war. In November 1992etlSupreme Soviet
elected Mr Rakhmonov as its chairman and head ateSMr Rakhmonov
was supported by armed forces of the People's Fitwet applicant was the
leader of the People's Front in the Hissar regiofegikistan.

8. In 1994 Mr Rakhmonov was declared winner in Bresidential
election. The applicant supported the oppositionndmate, Mr
Abdulajanov.

9. On 27 June 1997 Mr Rakhmonov signed a “peaak astord”
agreement with the representative of the UnitedkT@pposition. On
1 August 1997 the Majlisi Oli (Parliament) of Tagtan passed the
Amnesty Act which provided for discontinuation afnginal proceedings
against the participants in the political and raiyt conflict after 1992.
Pending criminal cases, in which convictions had been yet handed
down, were to be discontinued, and no new cases twdre opened.

10. On 3 November 1998 a force led by Mr Khudoghier and
Mr Abdulajanov launched an offensive in Leninabadovmce. The
Government began a counter-offensive, joined by thaited Tajik
Opposition's forces. By 10 November 1998 the Gawemt had retaken
control of the province after intense fighting. Taygplicant declared that he
had not taken part in the offensive; he had bekmntl had stayed in
Tashkent.

11. On an unspecified date the applicant's youngms was convicted
for participation in the offensive and sentenced seventeen years'
imprisonment. A search warrant was issued aganestapplicant who had
fled to Russia together with his family.

B. The applicant's arrest and detention with a viev to extradition

12. On 30 June 2003 an investigator in chargeaofiqularly serious
cases in the Tajikistan Prosecutor General's Offitarged the applicant
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with criminal offences allegedly committed betwddavember 1992 and
February 1997. The charges included kidnapping, staaghter,
participation in an anti-Government organisatioartigipation in an armed
group with a view to attacking Government instdas, subversive
activities, high treason and conspiracy to seia¢eStower.

13. By a separate decision of the same datenttestigator held that the
applicant should be taken into custody and thanhise should be put on
the list of fugitives from justice. The decision svapproved by the acting
Prosecutor General of Tajikistan.

14. On 13 August 2003 the applicant was arresiedloscow. On the
same day the Tajikistan Prosecutor General's Offere a request for the
applicant's extradition to its Russian counterpainich was received on
18 August 2003.

15. On 21 August 2003 the Nagatinskiy District @oaf Moscow
ordered the applicant's detention on the basisro€lés 97, 99 and 108 of
the Code of Criminal Procedure, finding as follows:

“Having heard the parties to the proceedings, thertcfinds the [prosecution's]
request justified because the criminal-proceduneslagoverning application of
measures of restraint have been complied with hrdcase file contains sufficient
grounds showing that no measure of restraint dtiear deprivation of liberty may be
applied to the accused. Mr Nasrulloyev is chargeath werious and particularly
serious crimes carrying a penalty of no less thanyears' imprisonment. His name is
on the international list of fugitives from justicBurthermore, the court considers
that, since Mr Nasrulloyev is a foreign nationaldanas no permanent place of
residence within Russian territory, he may abscdnain investigation and
prosecution or otherwise hinder the criminal prategs.”

The District Court did not set a time-limit for éetion.

16. On 28 October 2003 the applicant and his aduasked the
Prosecutor General to refuse the request for Himdition. He submitted
that he was being prosecuted in Tajikistan on igalitgrounds, that he
risked a death sentence if found guilty as chargad,the guarantee against
inhuman treatment and the right to a fair trial Wonot be respected in
Tajikistan. He indicated that he had applied fditpal asylum in Russia.

17. On 6 February 2004 counsel for the applicaked the director of
the remand centre to release the applicant. Irstlemission, as there had
been no arrest warrant issued by a Tajikistanitcdhe provisions of the
Russian Code of Criminal Procedure on pre-trialedigon were to be
applied. Article 109 set the maximum detention gebrat two months. As
the detention period had not been extended follgwitre expiry of that
period on 21 October 2003, the applicant's subs#qdetention was
unlawful. In these circumstances, the directorh®f temand centre had a
statutory duty to release anyone detained unlayfull

18. On 17 February 2004 the director of the rentamdre replied to her
that the applicant was still detained under thetri2gtsCourt's decision of
21 August 2003 and that his release would only desiple if there was a
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new judicial decision or a decision by the Prosec@eneral refusing his
extradition.

19. On 26 February 2004 counsel asked the Prasecigneral to
release the applicant, submitting that his detentiad been unlawful under
domestic terms and that, in any event, the Europ@anvention on
Extradition limited the period of provisional arteto forty days
(Article 16 § 4). No reply was received.

20. In December 2004 Tajik counsel for the applicasked the Sino
District Court of Dushanbe to review the lawfulnesfsthe applicant's
detention because the maximum term of detentioreutioe Tajikistani
Code of Criminal Procedure was fifteen months. Qrbecember 2004 the
District Court refused to consider the complaitéjring that it should be
examined by the court having territorial jurisdactifor the detention centre.

21. On 20 December 2004 counsel lodged complawith the
Prosecutor General's Office, and the Nagatinskig @abushkinskiy
District Courts of Moscow, seeking the applicamékease on the ground
that the maximum term of detention under the Tsjdai Code of Criminal
Procedure had expired.

22. On 31 December 2004 the Nagatinskiy Distrioui€ returned the
complaint, indicating that it had no territoriatigdiction. It also pointed out
that the measure of restraint had been appliedruhéeRussian Code of
Criminal Procedure and that counsel's referenceéletd ajikistani Code of
Criminal Procedure were therefore irrelevant.

23. On 17 January 2005 a deputy head of the latierral Cooperation
Department of the Prosecutor General's Office tmdnsel to petition the
“competent authorities” of Tajikistan in order t@ae the measure of
restraint varied.

24. On 18 January 2005 counsel applied, with #mesrequest, to the
Tajikistan Prosecutor General's Office. By lettérld February 2005, the
head of the department for investigation of paléidy serious crimes
informed her that the Tajikistani Code of Crimin@tocedure was not
applicable because the applicant was not in T#éikisand because his
detention had never been extended in TajikistagoAdingly, the complaint
would only be considered after the applicant hashlextradited.

25. On 13 February 2005 the maximum eighteen-mdeténtion period
laid down in Article 109 of the Russian Code of Miinal Procedure
expired.

26. On 18 February 2005 the director of the remzardre told counsel
that within the meaning of the Russian Code of @rahProcedure the
applicant was neither a “suspect” nor a “defendantiereas the provision
concerning the statutory duty to release anyonaimd unlawfully only
mentioned “suspects” and “defendants”. He furtleminded counsel that
there had so far been no judicial decision on thglieant's release or a
refusal by the prosecutor to extradite him.



NASRULLOYEV v. RUSSIA JUDGMENT 5

27. Counsel for the applicant unsuccessfully souggticial review of
the applicant's detention in the Moscow City Coartd the Babushkinskiy
and Tverskoy District Courts of Moscow. She reladArticle 110 of the
Code of Criminal Procedure.

28. On 21 April 2005 the Tverskoy District Courtsallowed the
counsel's complaint about the Prosecutor Gené®#ise's failure to release
the applicant, finding as follows:

“The measure of restraint was imposed on Mr Nagyel exclusively for the
purposes of providing legal assistance in crimimpabceedings conducted in
Tajikistan. The procedure for detaining person$aitview to extradition is governed
by Chapter 54 of the Code of Criminal ProcedurthefRussian Federation.

Chapter 54 does not limit the period of detentibmdividuals whose extradition is
being sought... The international-law instrumentlrsitted to the court do not limit
[that period] either. In these circumstances, tlo@irtc considers unsubstantiated
counsel's reliance on Article 109 of the Code ofm@ral Procedure and their
reference to the fact that Mr Nasrulloyev's detantiad never been extended.

In the territory of the Russian Federation thenedsnvestigation of Mr Nasrulloyev
and he is not a party to criminal proceedings witihie meaning of the Russian Code
of Criminal Procedure...

The court also takes into account the fact thatdéeision on Mr Nasrulloyev's
extradition has not been taken to date becausadhagplied for asylum in Russia and
then lodged an appeal against the decisions.ctirggehis asylum claim.”

29. On 9 June 2005 the Moscow City Court upheldt thecision,
reproducing its reasoning verbatim.

30. The applicant complained to the Constitutidbalrt, claiming that
the legal situation where detention of a persorhwitview to extradition
was not limited in time was incompatible with thenstitutional guarantee
against arbitrary detention.

31. On 4 April 2006 the Constitutional Court deeth the application
inadmissible. It pointed out that there was no @uity in the contested
provisions because the general provisions govermegsures of restraint
should apply to all forms and stages of criminabgeedings, including
proceedings on extradition (for further detailstba Constitutional Court's
decision, see paragraph 54 below).

32. On 6 April 2006 counsel for the applicant ledg@ complaint against
the Prosecutor General's Office. She submitted tinate were no legal
provisions permitting the holding of the applicantcustody beyond the
maximum eighteen-month period and that the appficatetention should
be subject to judicial review. She alleged, in igatar, a violation of
Article 5 88 1 and 4 of the Convention.

33. On 23 June 2006 the Tverskoy District Coursndssed the
complaint, finding that the Prosecutor General'8c®fwas not responsible
for the applicant's detention and that the Cod@rohinal Procedure did not
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require it to extend the period of detention utité decision on extradition
had been taken.

34. On 26 June 2006 counsel for the applicantevtotthe Prosecutor
General's Office and the director of the remandreethat the applicant's
detention was unlawful and that he should be rekkasmediately.

35. On 29 June 2006 the Moscow City Court rejectadthe final
instance, the applicant's request for political@syin Russia.

36. On 1 July 2006 the first deputy prosecutorthed Babushkinskiy
District of Moscow asked the Babushkinskiy Distri@burt to extend the
applicant's detention by fourteen days on the gtodmat, after his
application for asylum had been turned down, thesgcution needed
additional time to examine the request for extradit

37. On the same day the District Court grantedotiesecution's request,
relying on Articles 109 and 466 § 1 of the Codeafminal Procedure. The
District Court noted that the prosecution had posdlevidence showing
that the extradition request was being decided ppod that the applicant
was charged with serious and particularly serigimes, had no permanent
place of residence in Russia and would abscorelaased.

38. On 13 September 2006 the Moscow City Courelgpthat decision
on appeal, finding that it was lawful and justifidtl did not refer to any
legal provisions governing the applicant's detentio

C. Decision to extradite the applicant and applicgon of an interim
measure under Rule 39 of the Rules of Court

39. By letter of 3 July 2006, a deputy Prosec@eneral informed the
applicant that a decision had been taken to ex&rddim to Tajikistan. A
copy of the decision was not enclosed.

40. Counsel challenged the decision before thechlesCity Court and
applied to this Court with a request for interimaseres under Rule 39 of
the Rules of Court.

41. On 12 July 2006 the Court indicated to th@poasent Government
that the applicant should not be extradited toKIgtgn until further notice.

42. By letter of 19 July 2006, the Government aeiedged receipt of
the Court's decision and confirmed that the doroemithorities had been
informed accordingly.

43. On 21 August 2006 the Moscow City Court ovedu the
prosecutor's decision to extradite the applicamoted at the outset that the
Tajikistan Government had not furnished the guaestrequired by
Russian law that the applicant would only be tred the offences for
which the extradition was sought, that he wouldrbe to leave the country
after serving the sentence and that he would natelperted, transferred or
extradited to a third State without the consenthefRussian Federation.
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44. The City Court further found that, in grantithg extradition request,
the deputy Prosecutor General had failed to consuthether the applicant
could be prosecuted for an offence connected witpoltical offence,
whereas the Convention on Extradition prohibitedrasdition in such
situations. As the applicant's extradition was $bug connection with
offences allegedly committed from 1992 to 1997,@hty Court determined
that his prosecution had been initiated in breacthe Amnesty Act of 1
August 1997 (see paragraph 9 above) and was thergsolitically
motivated. Moreover, the applicant was eligible fonnesty under the
General Amnesty Act of 2001.

45. The City Court ordered the applicant's releds®ling that the
maximum detention period set out in Articles 108 &89 of the Code of
Criminal Procedure had expired and that his dedanin excess of that
period had been unlawful in the light of the Camitbnal Court's decision
of 4 April 2006.

46. On 25 August 2006 the prosecution lodged aeap They claimed,
in particular, that the allegedly political motivesf the applicant's
prosecution had been examined “by way of an exahaof) secret
correspondence” between the Prosecutor GenerafiseOthe Federal
Security Service and the Ministry of the Interiohiah the City Court had
not taken into account. They also alleged that d@pplicant's period of
detention had not expired because the District Godecision of 1 July
2006 had not been quashed.

47. On 2 October 2006 the Supreme Court of thesiRasFederation
dismissed the appeal by the prosecution and reftise@xtradition of the
applicant to Tajikistan.

[I. RELEVANT DOMESTIC AND INTERNATIONAL LAW

A. The Russian Constitution

48. The Constitution guarantees the right to tijpéhrticle 22):
“1. Everyone has the right to liberty and persantdgrity.
2. Arrest, placement in custody and detentioncenlg permitted on the basis of a

judicial decision. Prior to a judicial decision, amividual may not be detained for
longer than forty-eight hours.”

B. The 1993 Minsk Convention

49. The Convention on Legal Assistance and Legdhtions in Civil,
Family and Criminal Matters (signed in Minsk on 2@nuary 1993 and
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amended on 28 March 1997, “the 1993 Minsk Convei)jdo which both
Russia and Tajikistan are parties, provides asvdi

Article 61. Arrest or detention before the receiptof a request for extradition

“1. The person whose extradition is sought may als arrested before receipt of a
requestor extradition, if there is a related petitiGtwoamaiicmeo). The petitionshall
contain a reference to a detention order or a finaliction and shall indicate that a
request for extradition will follow...”

Article 62. Release of the person arrested or deted

“1. A person arrested pursuant to Article 61 8. Bhall be released ... if no request
for extradition is received by the requested Cantiing Party within 40 days of the
arrest...”

Article 67. Surrender of the person being extraditd

“The requested Party shall notify the requestingtyPaf the place and time of
surrender. If the requesting Party does not acttepperson being extradited within
fifteen days of the scheduled date of surrendeat,ghrson shall be released.”

C. The European Convention on Extradition

50. The European Convention on Extradition of 18c&nber 1957
(CETS no. 024), to which Russia is a party, provide follows:

Article 16 — Provisional arrest

“1. In case of urgency the competent authoritfethe requesting Party may request
the provisional arrest of the person sought. Thapmient authorities of the requested
Party shall decide the matter in accordance watkaitv.

4. Provisional arrest may be terminated if, withi period of 18 days after arrest,
the requested Party has not received the requesxtoadition and the documents
mentioned in Article 12. It shall not, in any eveakceed 40 days from the date of
such arrest. The possibility of provisional releasany time is not excluded, but the
requested Party shall take any measures whichngiders necessary to prevent the
escape of the person sought.”

D. The Code of Criminal Procedure

51. Chapter 13 of the Code of Criminal Proceduideésures of
restraint”) governs application of measures of re@st, or preventive
measures Mepsr npeceuenus), Which include, in particular, placement in
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custody. A custodial measure may only be orderegubigial decision in
respect of a person who is suspected of, or chamig a criminal offence
punishable by more than two years' imprisonmenti¢ker 108 “Placement
in custody”). The time-limit for detention pendingvestigation is fixed at
two months (Article 109 “Time-limits for detention”A judge may extend
that period up to six months (Article 109 § 2). ther extensions may only
be granted by a judge if the person is charged setiious or particularly
serious criminal offences (Article 109 8§ 3). Noendion beyond eighteen
months is permissible and the detainee must beagetk immediately
(Article 109 8§ 4). A judicial decision ordering extending the application
of a custodial measure may be appealed againsthigher court within
three days of its issue (Articles 108 § 10 and 8(@9. A custodial measure
may be revoked or varied by a judicial decisioit i§ no longer considered
necessary (Article 110 “Revoking or varying the swga of restraint”).

52. Chapter 54 (“Extradition of a person for cmali prosecution or
execution of sentence”) regulates extradition pdaces. Article 466 is the
only provision in the chapter that governs appisatof measures of
restraint with a view to extradition. Paragraph dald with the situation
where a request for extradition is not accompargda detention order
issued by a foreign court. In that case a prosecutsst decide whether it is
necessary to impose a measure of restraint “in rdacce with the
procedure provided for in the present Code”. Paatg? establishes that, if
a foreign judicial decision on placement in custadgvailable, a prosecutor
may place the person in detention or under housstain that eventuality
no confirmation of the foreign judicial decision la&y Russian court is
required.

53. Chapter 15 (“Petitions”) provides that suspedefendants, victims,
experts, civil plaintiffs, civil defendants, andeth representatives may
petition officials for taking procedural decisiotfsat would secure rights
and legitimate interests of the petitioner (Artidé9 § 1). Chapter 16
(“Complaints about acts and decisions by courts @ffidials involved in
criminal proceedings”) provides for judicial reviea decisions and acts or
failures to act by an investigator or a prosecuttat are capable of
damaging the constitutional rights or freedom o tharties to criminal
proceedings (Article 125 8§ 1). The competent casrthat which has
jurisdiction for the place of the preliminary intiggtion (ibid.).

E. Case-law of the Constitutional Court

1. Decision no. 101-O of 4 April 2006 in the cas®r Nasrulloyev

54. Verifying the compatibility of Article 466 8§ bf the Code of
Criminal Procedure with the Russian Constitutidmg €onstitutional Court
reiterated its constant case-law that excessivearbitrary detention,
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unlimited in time and without appropriate reviewasvincompatible with
Article 22 of the Constitution and Article 14 § 3 the International
Covenant on Civil and Political Rights in all casegluding extradition
proceedings.

In the Constitutional Court's view, the absenca specific regulation of
detention matters in Article 466 8 1 did not createlegal lacuna
incompatible with the Constitution. Article 8 § If the 1993 Minsk
Convention provided that, in executing a requestlégal assistance, the
requested party would apply its domestic law, tisatthe procedure laid
down in the Russian Code of Criminal Procedure. hSpcocedure
comprised, in particular, Article 466 § 1 of thedeoand the norms in its
Chapter 13 (“Measures of restraint”) which, by watof their general
character and position in Part | of the Code (“Gahprovisions”), applied
to all stages and forms of criminal proceedingsjuding proceedings for
examination of extradition requests.

The Constitutional Court emphasised that the gueesnof the right to
liberty and personal integrity set out in Articl@ and Chapter 2 of the
Constitution were fully applicable to detention hvéh view to extradition.
Accordingly, Article 466 of the Code of Criminald&edure did not allow
the authorities to apply a custodial measure withoespecting the
procedure established in the Code of Criminal Rfoce or in excess of
time-limits fixed in the Code.

2. Decision no. 158-O of 11 July 2006 on the Pcos®m General's
request for clarification

55. The Prosecutor General asked the Constitutiomart for an official
clarification of its decision in Mr Nasrulloyev'sase (see above), for the
purpose in particular of elucidating the procediseextending a person's
detention with a view to extradition.

The Constitutional Court dismissed the requestdifig it was not
competent to indicate specific provisions of thienanal law governing the
procedure and time-limits for holding a person ustody with a view to
extradition. That matter was within the competen€ecourts of general
jurisdiction.

F. Case-law of the Supreme Court

56. In the case of Mr A., concerning his detentisith a view to
extradition to Armenia, the Criminal Division ofetSupreme Court held as
follows (case no. 72-005-19, 8 June 2005):

“The term of detention of the person who is to beraglited to the place of
commission of the offence... is not governed byicket109 of the Code of Criminal
Procedure. In accordance with the requirementshef 1993 Minsk Convention], the
person arrested at the request of a foreign stag,be held in custody for forty days
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until a request for extradition has been recei®&dsequent detention of the person is
governed by the criminal law of the requesting ypé&ftrmenia in the instant case).”

THE LAW

. ALLEGED VIOLATION OF ARTICLES 3 AND 18 OF THE
CONVENTION

57. The applicant complained under Articles 3 48af the Convention
that his extradition to Tajikistan would expose hina threat of torture or
capital punishment. The relevant Convention provisiread as follows:

Article 3

“No one shall be subjected to torture or to inhunmaindegrading treatment or
punishment.”

Article 18

“The restrictions permitted under [the] Conventionthe said rights and freedoms
shall not be applied for any purpose other tharsghtor which they have been
prescribed.”

58. The Court reiterates at the outset that thedwwictim” in the
context of Article 34 of the Convention denotes pleeson directly affected
by the act or omission in issue (see, among malngr authoritiesNsona
v. the Netherlandgudgment of 28 November 199Bgports of Judgments
and Decisions 1996-V, 8§ 106, andBrumirescu v. Romania[GC],
no. 28342/95, § 50, ECHR 1999-VII). In other wortlge person concerned
must be directly affected by it or run the riskbaing directly affected by it
(see, for examplé\orris v. Ireland judgment of 26 October 1988, Series A
no. 142, 88 30-31). It is not therefore possibleltom to be a “victim” of
an act which is deprived, temporarily or permangmnaf any legal effect
(see Sisojeva and Othersv. LatvigGC], no. 60654/00, § 92, ECHR
2007-...).

59. With particular reference to the specific gaty of cases involving
expulsion measures, the Court has consistentlythatdan applicant cannot
claim to be the “victim” of a measure which is nemforceable (see
Vijayanathan and Pusparajah v. Francgidgment of 27 August 1992,
Series A no. 241-B, § 46; see aRellumbi v. Francdgdec.), no. 65730/01,
18 January 2005, artetanji v. France(dec.), no. 60411/00, 1 March 2005).
It has adopted the same stance in cases wheretiexeolithe deportation
or extradition order has been stayed indefinitalyotherwise deprived of
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legal effect and where any decision by the autiesrito proceed with
deportation can be appealed against before thevamlecourts (see
Kalantari v. Germany(striking out), no. 51342/99, 88§ 55-56, ECHR
2001-X, andviehemi v. France (no. 2no. 53470/99, 8§ 54, ECHR 2003-1V;
see alsdGhamayev and Others v. Georgia and Ryssia 36378/02, § 355,
ECHR 2005-III;Andri¢ v. Swederfdec.), no. 45917/99, 23 February 1999;
Benamar and Others v. Franddec.), no. 42216/98, 14 November 2000;
andDjemailji v. Switzerlanddec.), no. 13531/03, 18 January 2005).

60. In the instant case, by a decision of 21 Au@®06, the Moscow
City Court overruled the prosecutor's decisionf@dpplicant's extradition,
holding that his extradition to Tajikistan was leatby the Russian Code of
Criminal Procedure and the European Convention gtra#fition. That
decision was upheld on appeal by the Supreme ©ow2tOctober 2006.

61. It follows that, as matters now stand, theisies on the applicant's
extradition has no legal effect and that the ajpplianay not claim to be a
“victim” of that act. This complaint is thereforexaompatible ratione
personaewith the provisions of the Convention within theeaming of
Article 35 8 3 and must be rejected in accordanitie Article 35 § 4.

[l. ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE CON¥NTION

62. The applicant complained under Article 5 & the Convention that
he had been unlawfully held in custody. In paracuhe maintained that
from 13 to 21 August 2003 he had been detainedowittany judicial
decision, that the term of his detention had exedethe maximum
eighteen-month period under Russian law, and that d¢riminal-law
provisions governing detention with a view to edttian did not meet the
requirements of clarity and foreseeability. Theevaht parts of Article 58 1
read as follows:

“1l. Everyone has the right to liberty and security person. No one shall be

deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:

(f the lawful arrest or detention of ... a persmainst whom action is being taken
with a view to ... extradition.”

A. Admissibility

63. The Court considers that this complaint ismanifestly ill-founded
within the meaning of Article 35 § 3 of the Convent It further notes that
it is not inadmissible on any other grounds. It mingerefore be declared
admissible.
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B. Merits

1. Submissions by the parties

64. In the Government's submission, the particitzature of the
applicant's case was that the custodial measurebbad applied for the
period which had been necessary for a decisionxtnadition to be taken.
The applicant himself had contributed to prolongatof his detention by
filing “unfounded applications” for political asyin, refugee status and
temporary asylum in Russia and subsequently comgeste refusals before
Russian courts. During that entire period the appli had enjoyed refugee
status and his extradition had been prohibited bgsikn law.

65. The Government pointed out that the applisaddgtention had been
authorised on 30 June 2003 by the acting Prose&G#oeral of Tajikistan
without a time-limit. They maintained that the teofdetention with a view
to extradition was governed by Articles 62 and 67thee 1993 Minsk
Convention and had been determined solely withreefse to the time-limit
for receipt of the request for extradition and timee-limit for the person
being extradited to be surrendered.

66. The Government noted that on 4 April 2006Gbastitutional Court
had issued a decision on the applicant's complainthich it stated that the
general provisions of Chapter 13 of the Code om@ral Procedure were to
apply to all forms and stages of criminal procegdjnncluding proceedings
for extradition (see paragraph 54 above). Subseyiehe Constitutional
Court refused to issue a clarification of that dex, noting that it had not
been competent to indicate specific legal provisioregulating the
procedure and time-limits for application of a «asdl measure in
extradition proceedings, that being the competesiceourts of general
jurisdiction (see paragraph 55 above). Referringh® Supreme Court's
position in the case of Mr A. (see paragraph 56vapand in another case,
for which no copy of the decision was provided, G@vernment insisted
that Article 109 of the Code of Criminal Procedwas not applicable for
extending the period of detention of persons heldustody with a view to
extradition. The Russian Supreme Court opinedttt@iRussian legislation
governing extradition matters was sufficiently claad precise and that the
provisions of Chapter 54 of the Code of Criminabd&dure were to be
applied in conjunction with other criminal-law piswons.

67. The applicant pointed to inconsistency in tl®vernment's
submissions. On the one hand, the Government lzaaed that, by virtue
of the 1993 Minsk Convention, detention with a vigwextradition was
unlimited in time; on the other, they had cited tBenstitutional Court's
decision of 4 April 2006, which confirmed that Ckexpl3 of the Code of
Criminal Procedure should apply to extradition pmedings. Since
Article 109 in Chapter 13 limited the period of @lation to two months, the
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applicant's detention had been unlawful alreadgrdf8 October 2003. In
any event it had been unlawful after the expirythed maximum eighteen-
month period of detention mentioned in paragrapdf Article 109. That

view had been endorsed in the Moscow City Coudtgsibn of 21 August
2006, which had ordered the applicant's releasefeyence to the expiry of
the maximum detention period.

68. The applicant submitted that the provision&®kassian criminal law
on detention of persons with a view to extradititell short of the
requirement of legal certainty and the Conventigimgiples. Although
Chapter 13 of the Code of Criminal Procedure, angairticular its Articles
108 and 109, contained precise and detailed normsapmplication of
measures of restraint and set specific time-lintite,absence of an explicit
reference to these provisions from Article 466 loé tCode of Criminal
Procedure had led to the development of an admatigt practice of
holding detainees awaiting extradition in custody fengthy periods of
time, without judicial review of their detention c&ann excess of the
maximum time-limit set out in Article 109. Even exftthe Constitutional
Court had pointed out that Chapter 13 should agplydetention in
extradition cases, the Babushkinskiy District Caurtl July 2006 extended
the applicant's detention for a further fourteegsdalearly exceeding the
maximum term of detention.

2. General principles

69. The Court notes that it is common ground beiwthe parties that
the applicant was detained with a view to his ahtian from Russia to
Tajikistan. Article 58 1 (f) of the Convention thus applicable in the
instant case. This provision does not require thatdetention of a person
against whom action is being taken with a viewxtaglition be reasonably
considered necessary, for example to prevent msrotiing an offence or
absconding. In this connection, Article 5 8§ 1 (fpyides a different level of
protection from Article 5 § 1 (c): all that is raged under sub-paragraph (f)
is that “action is being taken with a view to ddption or extradition”. It is
therefore immaterial, for the purposes of Article§51 (f), whether the
underlying decision to expel can be justified undational or Convention
law (seeConka v. Belgiumno. 51564/99, § 38, ECHR 2002-I, a@tiahal
v. the United Kingdomjudgment of 15 November 199&eports of
Judgments and Decisiod996-V, § 112).

70. The Court reiterates, however, that it fatisttto examine whether
the applicant's detention was “lawful” for the posps of Article 5 § 1 (f),
with particular reference to the safeguards pravidg the national system.
Where the “lawfulness” of detention is in issuegliing the question
whether “a procedure prescribed by law” has be#ovied, the Convention
refers essentially to national law and lays dowendhligation to conform to
the substantive and procedural rules of nationad, laut it requires in
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addition that any deprivation of liberty should be keeping with the
purpose of Article 5, which is to protect the indwal from arbitrariness
(seeAmuur v. Francgjudgment of 25 June 199Rgports of Judgments and
Decisions1996-111, § 50).

71. The Court must therefore ascertain whetheredtimlaw itself is in
conformity with the Convention, including the gealeprinciples expressed
or implied therein. On this last point, the Couttesses that, where
deprivation of liberty is concerned, it is partiady important that the
general principle of legal certainty be satisfidadl.laying down that any
deprivation of liberty must be effected “in accarda with a procedure
prescribed by law”, Article 5 8 1 does not meredfer back to domestic
law; like the expressions “in accordance with the’l and “prescribed by
law” in the second paragraphs of Articles 8 to itlalso relates to the
“quality of the law”, requiring it to be compatibleith the rule of law, a
concept inherent in all the Articles of the Convent “Quality of law” in
this sense implies that where a national law aigherdeprivation of liberty
it must be sufficiently accessible, precise anégeeable in its application,
in order to avoid all risk of arbitrariness (s&dudoyorovv. Russja
no. 6847/02, § 125, ECHR 2005-... (extractskrius v. Lithuania
no. 34578/97, 8 56, ECHR 2000-1Baranowski v. Polandno. 28358/95,
88 50-52, ECHR 2000-11l; andmuur, cited above).

3. Application of the general principles in theepent case

72. The Court observes that the request for thpicamt's extradition
was accompanied by an arrest warrant issued byjikistani prosecutor
rather than by a decision of a Tajikistani couttwhs therefore the first
paragraph of Article 466 of the Russian Code ofrral Procedure that
governed the application of a measure of restyaémiding decision on the
applicant's extradition (see paragraph 52 above)clé& 466 § 1 required
that a measure of restraint be imposed in accoedanth the procedure
established in the Code. Accordingly, the applisamtitial placement in
custody was ordered, on 21 August 2003, by a Rugsiart on the basis of
the provisions of Chapter 13 the Code of Criminabdedure, which
governed measures of restraint including custadedsures (see paragraph
15 above). The decision did not set a time-limitthee detention.

73. The main controversy between the parties eglab the issue
whether that judicial decision was sufficient foslding the applicant in
custody for any period of time — no matter how lengntil the decision on
the extradition request had been made, or whekllgedétention matter was
to be reviewed at regular intervals. The applicaaintained that all the
provisions in Chapter 13 and in particular Artid®9, which instituted
specific time-limits for reviewing detention, shduiave been applicable in
his situation; the Government denied that the ddméaw imposed any
time-limits on detention with a view to extradition
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74. The applicant's thesis finds support in theedaw of the Russian
Constitutional Court, which is the supreme judi@athority competent to
give a binding interpretation of the constitutiogalarantees of individual
rights, such as the right to liberty and persongdrity (see paragraph 48
above). Deciding on the applicant's complaint, @enstitutional Court
emphasised that in extradition proceedings thet righliberty should be
attended by the same guarantees as in other tyjgeisninal proceedings. It
unambiguously indicated that the application of suees of restraint with a
view to extradition should be governed not onlyAsicle 466 but also by
the norms of general character contained in Chap3eof the Code of
Criminal Procedure (see paragraph 54 above). Atthdhe Constitutional
Court refused to indicate specific legal provisigmerning the procedure
for detention with a view to extradition, it constiy referred to the legal
prohibition on continuing a custodial measure belytre established time-
limits (see paragraph 55 above). Since Article E)8he only provision in
the Code of Criminal Procedure that deals with tlimats for application
of a custodial measure, an argument as to its ppheability would
obviously be at odds with the constant case-law tleé Russian
Constitutional Court.

75. The Government's claim that the initial judicdecision on the
applicant's placement in custody furnished a gefiiiclegal basis for the
entire duration of his detention is also contrastichy subsequent decisions
of Russian courts in the applicant's case. Assurttiag it did furnish a
sufficient legal basis, it appears illogical anaydéar that on 1 July 2006 —
almost three years after the applicant's placementustody — the
prosecutor considered it necessary to ask the dourta fourteen-day
extension of his detention and the District Coudnged the request (see
paragraph 37 above). In doing so, the District €Coexplicitly cited
Article 109 as the legal basis for its decisiondill not specify, however,
which part of that Article permitted continued deten of the applicant,
who had by then spent more than one year in custodyxcess of the
maximum eighteen-month time-limit set out in paegdr 4 of that Article
(see paragraph 51 above). The Government omittedrtament on the legal
provisions on which that decision could have beemgsed. Nor did they
state what the legal basis for the applicant'srdiete had been after 14 July
2006, that is after the expiry of the detentioniqubrextended by the
decision of 1 July 2006. Furthermore, it is likesvidlogical and peculiar
that on 13 September 2006 that decision was fooméve been lawful and
justified by the Moscow City Court, notwithstandinge fact that that
finding was diametrically opposed to the same ¢owéarlier decision of
21 August 2006, by which it had ordered the applisarelease with
reference to Article 109 on the ground that the imaxn detention period
had already expired (see paragraphs 38 and 45 above
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76. On a more general level, the Court notes witncern the
inconsistent legal positions of domestic authaitien the issue of
provisions applicable to detainees awaiting extiaali In one case, to
which the Government referred, the Supreme Couttdxpressed the view
that the detention of persons whose extraditiomfRussia had been sought
was to be governed, after the initial forty-dayipérprovided for by the
1993 Minsk Convention, by foreign criminal law,.itbat of the requesting
party (see the Government's submissions and atsgnaph 56 above). The
same view was apparently held by the Internatio@doperation
Department of the Prosecutor General's Office, Wwhadvised the
applicant's counsel to petition the Tajikistanihewities for his release (see
paragraph 23 above). However, a Moscow districtricdNagatinskiy)
pointed out to the applicant's representative that references to the
provisions of the Tajikistani Code of Criminal Pedcire were irrelevant for
the purposes of criminal proceedings in Russia fegagraph 22 above).
Another district court in Moscow (Tverskoy) expredghe opposite view,
holding that the applicant was not a party to anmhproceedings within the
meaning of the Russian Code of Criminal Procedsgese (paragraph 28
above). That finding implied that his detention wet attended by any of
the safeguards and guarantees that ordinary sgspedefendants enjoyed.
The same District Court subsequently opined thatRlosecutor General's
Office, that is the authority processing the retjues the applicant's
extradition, was not responsible for the applisadgtention and therefore
could not be held liable for a failure to put amea his continued unlawful
detention (see paragraph 33 above).

77. Having regard to the inconsistent and mutuelglusive positions
of the domestic authorities on the issue of leggutation of detention with
a view to extradition, the Court finds that the whegtion of liberty to which
the applicant was subjected was not circumscribeddequate safeguards
against arbitrariness. The provisions of the Ruskiwv governing detention
of persons with a view to extradition were neitpegcise nor foreseeable in
their application and fell short of the “quality &dw” standard required
under the Convention. The national system failegbrmtect the applicant
from arbitrary detention, and his detention canpetconsidered “lawful”
for the purposes of Article 5 of the Conventionthese circumstances, the
Court does not need to consider separately whether extradition
proceedings were conducted with due diligence.

78. There has therefore been a violation of Aatibl 8 1 (f) of the
Convention.
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lll. ALLEGED VIOLATION OF ARTICLE 5 8 4 OF THE
CONVENTION

79. The applicant complained under Article 5 8nd @rticle 13 of the
Convention that he had not been able to obtaircet judicial review of
his detention. As it has been the Court's conssgmroach to consider
Article 5 § 4 as théex specialign relation to the more general requirements
of Article 13 (seeNikolova v. Bulgaria[GC], no. 31195/96, § 69, ECHR
1999-11), the Court will examine this complaint @&xsvely under
Article 5 § 4, which reads as follows:

“Everyone who is deprived of his liberty by arrestdetention shall be entitled to
take proceedings by which the lawfulness of higaidn shall be decided speedily
by a court and his release ordered if the detengioot lawful.”

A. Admissibility

80. The Government claimed that the applicant hatl exhausted
effective domestic remedies because he had noetbdg appeal against the
Nagatinskiy District Court's decision of 21 Aug@803.

81. The applicant replied that the absence of laggl possibility of
obtaining judicial review of his detention was tbeix of his complaint
under Article 5 § 4 and therefore it could not lezldred inadmissible for
non-exhaustion of domestic remedies.

82. The Court observes that the thrust of theiegmi's complaint under
Article 5 8§ 4 was not directed against the initdatision on his placement in
custody but rather against the impossibility ofadting judicial review of
his detention after a certain lapse of time. Thegboment's objection as to
the applicant's failure to appeal against theaharrest warrant is therefore
without substance and must be dismissed.

83. The Court considers that this complaint ismanifestly ill-founded
within the meaning of Article 35 § 3 of the Conventand that it is not
inadmissible on any other grounds. It must theeefir declared admissible.

B. Merits

84. The applicant complained that his detentiond heontinued
automatically, without any judicial decision or rew. Citing by way of
example the Tverskoy District Court's decision df Zpril 2005, the
applicant pointed out that the Russian courts t@tkidered such review
unnecessary because it had not been explicitlyinedjlby the Code of
Criminal Procedure or international instruments.e  Thpplicant had
repeatedly but unsuccessfully attempted to obtagveew of his detention.
He had received inconsistent and mutually exclusigeponses from
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Russian authorities. In his view, this had beerling indication of the
absence of a clearly defined procedure for revigwime lawfulness of
detention with a view to extradition. Moreover, had not been able to
contest his custody as an unlawful act by a prasetecause, pursuant to
Article 125 of the Code of Criminal Procedure, seomplaints are to be
filed with a court having jurisdiction for the pkacof preliminary
investigation. As he had not been the subject gfiavestigation in Russia,
his complaints had been disallowed (he referrethé Tverskoy District
Court's decision of 23 June 2006).

85. The Government submitted that the Russiant€owgre not under a
legal obligation to review his detention on theiroinitiative. Were it to be
otherwise, that would be contrary to their functmiindependent arbiter.
The Government maintained that the applicant haeh leble to obtain a
review of his detention under Articles 108 and d@%he Code of Criminal
Procedure. Although he had many times complainezltathe acts and
failures to act of prosecuting officials and petited for his release, he had
never contested the lawfulness of the custodiakorea

86. The Court reiterates that the purpose of Bxtic§ 4 is to assure to
persons who are arrested and detained the rightitcal supervision of the
lawfulness of the measure to which they are theselyected (seemutatis
mutandis De Wilde, Ooms and Versyp v. Belgjupodgment of 18 June
1971, Series A no. 12, 8 76). A remedy must be nsaddable during a
person's detention to allow that person to obtpeedy judicial review of
the lawfulness of the detention, capable of leadivtere appropriate, to his
or her release. The existence of the remedy redjliyeArticle 5 § 4 must
be sufficiently certain, not only in theory but@ls practice, failing which
it will lack the accessibility and effectivenesgjueed for the purposes of
that provision (seemutatis mutandisStoichkov v. Bulgariano. 9808/02,
8 66in fine, 24 March 2005, anWfachev v. Bulgariano. 42987/98, § 71,
ECHR 2004-VIII (extracts)). The accessibility oframedy implies,nter
alia, that the circumstances voluntarily created by dh#horities must be
such as to afford applicants a realistic possybdit using the remedy (see,
mutatis mutandisConka 88 46 and 55, cited above).

87. The Court notes at the outset that the Goventimmsubmissions on
this complaint contradict their own submissionsvabon the lawfulness of
the applicant's detention. Commenting on the comipiander Article 5 8 1
(f), they denied that Article 109 was applicablethe applicant's situation
since he had been detained with a view to extadi{see paragraph 66
above). In their submissions under Article 5 8§ Heyt maintained,
nevertheless, that there existed a legal possibdft obtaining judicial
review under the same Article 109 (see above). heuamore, the
Government's submissions on applicability of Agidl09 were at variance
with the case-law of the Supreme Court, to whickytheferred, and
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decisions of the domestic courts in the applicacd'se (see paragraphs 56
and 28 above).

88. Itis not the Court's task to decide whetherche 109 of the Code of
Criminal Procedure was, or should have been, agigkcin the applicant's
case. The question to be determined under Artidet®f the Convention is
whether Article 109 entitled the applicant to iaieé proceedings for
examination of the lawfulness of his detentiontHis connection the Court
notes that the application of a custodial measigoverned by Articles 108
and 109 of the Code. While Article 108 covers thiidl placement in
custody, Article 109 sets specific time-limits byish the prosecutor must
solicit the court for an extension of the custodedasure. In examining the
application for an extension, the court must deewlether continuation of
the custodial measure is lawful and justified amdt is not, release the
detainee. Admittedly, the detainee has the righttake part in these
proceedings, make submissions to the court and fiteehis or her release.
There is nothing, however, in the wording of eitlAeticle 108 or Article
109 to indicate that these proceedings could bentak the initiative of the
detainee, the prosecutor's application for an extenof the custodial
measure being the required element for institubsuch proceedings. In
the instant case it transpires that the proceediumgier Article 109 were
instituted only once in the three years of the i@ppt's detention and
followed an application by a prosecutor. In theseuenstances, the Court
cannot find that Article 109, even assuming it v@@glicable, secured the
applicant's right to take proceedings by which thefulness of his
detention would be examined by a court.

89. The Court further notes that the Code of GrahiProcedure
provided, in principle, for judicial review of corgints about alleged
infringements of rights and freedoms which wouldgumably include the
constitutional right to liberty. However, these yiglons conferred standing
to bring such a complaint solely on “suspects” @efendants” (Article 119)
or, more generally, on “parties to criminal prodegd” (Article 125).
Under Russian criminal law, the applicant was regith “suspect” nor a
“defendant” because there was no criminal casenagdiim in Russia.
Furthermore, the Russian authorities consistemfysed to recognise the
applicant's position as a party to criminal prodegs on the ground that no
investigation against him had been initiated in SRaugsee, in particular,
paragraphs 26, 28, 31 and 33 above). That appmadbusly undermined
his ability to seek judicial review of the lawfukgof his detention.

90. It follows that throughout the term of the Bggmt's detention he did
not have at his disposal any procedure throughwthie lawfulness of his
detention could have been examined by a court.

There has therefore been a violation of Article4 & the Convention.
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IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

91. Article 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contilag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

92. The applicant claimed 157,650 euros (EUR) espect of non-
pecuniary damage, representing EUR 150 for eatheot,051 days during
which he had been unlawfully detained. He claimedt ta comparable
award had been made in the caseLokanov v. Bulgaria(judgment of
20 March 1997 Reports of Judgments and Decisiat®97-1l, § 52). The
applicant further requested the Court to recommirad the respondent
Government amend the Russian legislation goverdatgntion with a view
to extradition.

93. The Government submitted that the claim waessive and that a
token amount would be an equitable award in thegmecase.

94. The Court considers that sufficient just $atison would not be
provided solely by the finding of a violation arftht compensation has thus
to be awarded. Making an assessment on an equliabls, it awards the
applicant EUR 40,000 in respect of non-pecuniamaige, plus any tax that
may be chargeable on that amount.

95. As regards the applicant's request for injuaatelief in the form of
a recommendation to the respondent Government, Gbart is not
empowered under the Convention to issue recommiendabf the kind
sought by the applicant, for its judgments are r&ssléy declaratory in
nature. In general, it is primarily for the Statencerned to choose the
means to be used in its domestic legal order ierota discharge its legal
obligation under Article 46 of the Convention (s8aofman v. Russia
no. 74826/01, § 53, 24 November 2005, with furtieéerences). By finding
a violation of Article 5 88 1 and 4 in the presemise, the Court has
established the Government's obligation to takerappate general
measures to remedy the existing legal deficiendMsether such measures
would involve amending the Code of Criminal Progegdueviewing the
existing case-law, issuance of binding clarificatidy the Supreme Court,
or a combination of these and other measuresdecion that falls to the
respondent State. The Court, however, emphasisas ahy measures
adopted must be compatible with the conclusionsositin the Court's
judgment (seeAssanidze v. GeorgifGC], no. 71503/01, § 202, ECHR
2004-11, with further references).
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B. Costs and expenses

96. The applicant claimed EUR 2,250 for legal sasicurred in the
proceedings before the Court. The amount claimpdesented ten hours'
work by Ms Moskalenko and thirty-five hours' work Ms Stavitskaya at
the hourly rate of EUR 50.

97. The Government submitted that the claim fogalefees was
excessive in comparison to average legal fees imsiBu and that the
applicant had not produced a legal-services cantrac

98. According to the Court's case-law, an appticen entitled to
reimbursement of his costs and expenses only farsas it has been shown
that these have been actually and necessarilyredtand were reasonable
as to quantum. The Court is satisfied that the éasiyrate and the number
of hours claimed were not excessive. Deductingaim®unt of EUR 850
which has already been paid to the applicant by efdggal aid, the Court
awards him EUR 1,400 in respect of costs and exgsensus any tax that
may be chargeable.

C. Default interest

99. The Court considers it appropriate that tHaweinterest should be
based on the marginal lending rate of the Eurofigamtral Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declaresthe complaints concerning the lawfulness of theliegnt's
deprivation of liberty and the availability of juwil review of his
detention admissible and the remainder of the egidin inadmissible;

2. Holds that there has been a violation of Article 5 § fl dqf the
Convention;

3. Holdsthat there has been a violation of Article 5 & the Convention;

4. Holds
(a) that the respondent State is to pay the apmliovithin three months
from the date on which the judgment becomes finaldcordance with
Article 44 § 2 of the Convention, the following aomts, to be converted
into Russian roubles at the rate applicable atihie of settlement:
() EUR 40,000 (forty thousand euros) in respdahan-pecuniary
damage;
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(i) EUR 1,400 (one thousand four hundred eurosyeaspect of

costs and expenses;

(i) any tax that may be chargeable;
(b) that from the expiry of the above-mentionédeé months until
settlement simple interest shall be payable onathmve amounts at a
rate equal to the marginal lending rate of the Beam Central Bank
during the default period plus three percentagatppi

5. Dismisseghe remainder of the applicant's claim for jusis$action.

Done in English, and notified in writing on 11 O&y 2007, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

André WAMPACH Christos ®zAKIS
Deputy Registrar President



