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In the case of Aleksanyan v. Russia,
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Christos RozakisRresident,
Nina Vajic,
Anatoly Kovler,
Elisabeth Steiner,
Khanlar Hajiyev,
Giorgio Malinverni,
George Nicolaouudges,
and André Wampacleputy Section Registrar
Having deliberated in private on 16 December 2008,
Delivers the following judgment, which was adoptesh the
last-mentioned date:

PROCEDURE

1. The case originated in an application (no. 8/®&) against the
Russian Federation lodged with the Court under chti34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by a Russian national, Mr VagsiliGeorgiyevich
Aleksanyan (“the applicant”), on 16 November 206fving originally
been designated by the initials V.A., the applicambsequently agreed to
the disclosure of his name.

2. The applicant was represented by Mr D.P. Holine lawyer
practising in London. The Russian Government (‘8®vernment”) were
represented by Ms V. Milinchuk, the former Représgwve of the Russian
Federation at the European Court of Human Rights.

3. The applicant alleged, in particular, that, light of his medical
condition, his detention amounted to inhuman argtaténg treatment. He
also alleged that his detention was unlawful angstified and that it was
motivated by the political and economical prosemuif his company. He
further complained about searches in his home aondtahe consequences
of his detention on his family life.

4. The President of the Chamber and subsequémtiZhamber decided
to apply Rule 39 of the Rules of Court, indicattoghe Government that it
was desirable in the interests of the parties &wedproper conduct of the
proceedings that the applicant should be provideétd adequate medical
treatment.

5. On 24 January 2008 the Court decided to comeatmthe complaints
under Articles 3, 5, 8, 13 and 18 to the Governm&he remainder of the
application was declared inadmissible. Under theovisions of
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Article 29 8 3 of the Convention, the Court decided&xamine the merits of
the application at the same time as its admissibili

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in 1971. He is curreddtained in Moscow,
and held in Town Hospital no. 60.

A. Background

7. The applicant is a former practicing membethaf Moscow Bar. He
represented Mr Khodorkovskiy and Mr Lebedev, as afrtheir lawyers, in
criminal proceedings which are now the subject ahplaints before the
Court (applications nos. 5829/04, 4493/04, 13772X1982/06). He also
provided legal services to the oil compaNykos (“the company”) in
matters related to that company's application leefbis Court (application
no. 14902/04). Until 2003 the applicant worked ks head of the legal
department o¥ukos

8. In 2003-2004 the General Prosecutor's Offiacened an investigation
into the activities of several of the company'si@erxecutives, including
Mr Khodorkovskiy, Mr Lebedev, Mr L. N., Ms S.B., NI.G., Mr B. and
others. Some of them were arrested in 2003-2004uspicion of having
committed large-scale fraud and embezzlement ofstieres of several
Siberian oil refineries, includinfjomskneft PLCIn particular, Ms S.B., one
of the company's lawyers, was arrested. Accordinthé Government, in
her statement of 8 December 2004, confirmed in RKkdpril 2006, she
testified that the applicant, as her manager, hatifticted her in relation to
the illegal operations with th@omskneftPLC shares, qualified by the
prosecution authorities as embezzlement.

9. At the same time the tax authorities sued thmpany, seeking to
recover unpaid corporate taxes. In 2004-2006 thetealelivered several
judgments ordering the company to pay considerdabale arrears and
considerable penalties. Enforcement proceedingsrmotoed; as a result, a
large-scale corporate conflict broke out, oppositige company's
shareholders on one side, and the State, the cgfspgangest creditor, on
the other.

10. On 8 January 2004 the prosecution openedastigation into the
alleged misappropriation of the shares of seveitsrian oil companies by
several former senior managers Yaikos Charges were brought against
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Mr L.N., who, by that time, had fled Russia, andmetime afterwards,
against several other people. The investigation pasued in 2005 and
2006.

11. According to the applicant, in early 2006 istvgators from the
General Prosecutor's Office (“the GPQO”) startedstjoaing staff members
of Yukos and affiliated companies. The questioning sessioveye
accompanied by threats of criminal prosecution hé tstaff members
cooperated with the senior executives appointed thy then major
shareholders of the company. Those threats wesenasle to the applicant.

12. On 20 March 2006 the shareholder¥ okosappointed the applicant
as executive vice-president of the company. Thabigpment was supposed
to take effect on 1 April 2006. On 22 March 200& thpplicant was
summoned by a GPO investigator and questioned. rdowp to the
applicant, during the questioning the investigat@rned the applicant to
“stay far away” from the company's business. Whendplied that he had
no intention of leaving his post at the company, ittvestigator responded:
“This is the first time | have seen a person vadento go to prison”.

13. In the meantime bankruptcy proceedings agaihset company
commenced. On 28 March 2006 the Commercial Couvtadcow imposed
a supervision order on the company and appointedntenim receiver.
Several days later the applicant, as a vice-presidé the company,
initiated a reorganisation of its management stmectlt appears that the
reorganisation was regarded by the receiver andthte authorities as an
attempt to hinder the bankruptcy proceedings.

14. By a judgment of the Commercial Court of Mosatated 4 August
2006 Yukoswas declared bankrupt, and the court replacecconepany's
previous management with a bankruptcy trustee.tiitstee was appointed
with the consent of the State-owned “Rosneft” conypa one of the major
creditors ofYukosat that time. The judgment was upheld on appeal by
decision of the 9th Commercial Court of Appeal 6fSeptember 2006 and
became final. On 12 November 2007 the bankruptocqedings were
terminated and the company ceased to exist.

B. The applicant's arrest and detention

1. Authorisation of criminal prosecution of the plipant; search
warrants

15. On 29 March 2006 the Deputy Prosecutor Gemre@liested the
Simonovskiy District Court of Moscow to authoris@nuinal prosecution of
the applicant in connection with his alleged pgwadon in the
embezzlement of the property and shares of sewratompanies and
refineries in 1998-1999romskneftAchinsk refineryEastern Oil Company
etc). The GPO claimed that in 1998-1999, when th@ieant had been the
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head of the legal department ¥ukos he had advised the company's
executives and thus participated in their crimiaefivities. The shares in
these companies had subsequently been “legalidedugh a chain of
financial operations. In their request the GPOrreteto the materials from
the criminal case, without, however, identifying.

16. On 3 and 5 April 2006 the Simonovskiy Distr@burt in an open
hearing, examined the request by the GPO. The cgmliwvas present at
both hearings. On 5 April 2006 the case was adgnirAccording to the
applicant, the court informed the parties that ba hext day it would
deliver its decision on the prosecution's request.

17. On 4 and 5 April 2006 the Simonovskiy Dist@aurt, at the GPO's
request, authorised searches in the applicant'slerd country house. In
its decision the court summarised the charges sidite applicant as
forwarded by the prosecution, noted that the apptiavas a lawyer and a
member of the Moscow Bar, and indicated kis facto and de jure
addresses. The court identified the items or infdrom sought as
“documents in paper or electronic format, corresj@mte, drafts and
handwritten notes, other documents and objects rtapo for the
investigation”. The court gave no reasons for é@sision.

18. On 5 April 2006 the applicant's premises wemarched by the GPO
investigators and certain documents were seizegabhticular, the GPO
searched a flat situated at 7, Bakinskikh Komissateeet, Moscow, and a
house situated at 5, Gorki-2 village, in the Mosd®&gion.

19. On 6 April 2006 the court declared that thpliaant's involvement
with the company's activities in 1998-1999 contdirfelements of a
criminal offence”. As follows from the court's de@n, it reached this
decision “after having heard the participants @& pinoceedings, and having
examined the materiabipmepuan] submitted by the GPO”. Consequently,
the court authorised criminal prosecution of thepligant. Unlike his
lawyer, the applicant was not present at that hgari

2. The applicant's arrest and the first detentiodes

20. On the day the applicant was at the flatodequaintance, Mr S., a
member of Parliament. At about 2 p.m. the policevad at the flat and
rang the doorbell. According to the applicant, leard the doorbell ringing
but did not open the door, since the owner of thevias absent and he did
not have the keys. Having received no reply, thikc@dorced the door,
broke into the apartment and arrested the applidariéw hours later the
GPO lodged a request with the Basmanniy Districur€of Moscow
seeking the applicant's further detention pendingestigation. The
prosecution submitted a police report on the apptis arrest, attesting that
the applicant was arrested not at his permanemwe pd residence but in
another flat, that he had failed to appear befbee Simonovskiy District
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Court and that, according to some unidentified fapee information”, he
had intended to leave Russia in order to evadstarre

21. On 7 April 2006 the Basmanniy District Courtamined the
detention request. The applicant and his lawyeeweesent at the detention
hearing. They pleaded that the applicant shouldaotmanded in custody.
The applicant's arguments may be summarised asv®llThe prosecution
case against the applicant was very weak and wsadban inadmissible
evidence. The Simonovskiy District Court had noheldats job adequately
and had not provided reasons for its conclusiohg. dpplicant had always
cooperated with the GPO in the course of the ingasbn; the investigation
had already lasted over two years and the applitaditalways gone to the
GPO offices when investigators needed to question Tihe applicant had
not made any attempt to flee from justice or otheevobstruct the course of
the investigation. The applicant was the singleeptof a minor child and
the only source of support for his elderly paremally, the applicant
maintained that his poor health was incompatiblé wetention.

22. The prosecution maintained their detentioruest They produced
to the court a number of procedural documents édyethe prosecution
authorities in the course of the investigation,ne#s statements, copies of
electronic documents, financial documents concernithhe business
activities of several oil companies, etc.

23. Having examined the parties' arguments, thatcoeld that the
applicant should be remanded in custody. The dmld that the request for
the applicant's detention had been lodged by a autlyorised prosecution
official and that all the necessary formalities hmn complied with. The
court also held that if the applicant was dissiisfvith the decision of the
Simonovskiy District Court, it was still possible appeal against it. The
court further held as follows:

“The court takes into account that [the applicasigharged with having committed
criminal offences which are qualified as seriousespecially serious and which are
punishable by imprisonment of more than two yedtse circumstances in which
those crimes were committed, information about applicant's personality and his
occupation [all] give the court enough reasons dactude that, if he remained at
liberty, [the applicant] might abscond from the éstigative or judicial bodies,
adversely influence the victims, witnesses and rotherticipants in the criminal
proceedings, take measures to destroy evidencelgadts and documents which are
important for the investigation but which have get been found by the investigative
bodies, might contact his accomplices who are fidiom justice and [thus] obstruct
the course of the proceedings, which is confirmgdhe results of the search (case
file no. 2, pages 127-130) and by the report offfhi@istry of Internal Affairs] to [the
GPO] as to information concerning [the applicantlsins to leave Russia. The court
also takes into account the applicant's age, fasitlyation and medical condition and
the fact that he has a minor child and lives peenéy in Moscow.”

24. As to the applicant's allegation that the cagainst him was very
weak and based on inadmissible evidence, the beldtas follows:
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“... As to the argument of [the applicant and lhiayer] that materials produced [by
the prosecution to the court] contain no evidencfhe applicant's] involvement in
the crimes imputed to him, the court cannot takés[argument] into account, since
the questions of guilt or innocence, [and] proobf.[the applicant's] participation in
the crimes are to be decided at the trial on thatsneand [therefore] should not be
examined at the present hearing”.

25. On 10 April 2006 the GPO searched in a housgated at
7, Matveykovo village, in the Moscow Region.

26. The applicant lodged several appeals: agtiestiecisions of 4 and
5 April (authorising searches), 6 April (authorgsiariminal prosecution of
the applicant) and 7 April 2006 (ordering his déitan).

27. On 17 May 2006 the Moscow City Court dismisteal first appeal
and confirmed the decisions of 4 and 5 April 20DBe City Court held that
the decisions of the Simonovskiy District Court evaufficiently reasoned
and lawful.

28. On 22 May 2006 the Moscow City Court dismissieel defence's
second appeal and upheld the decision of 6 Aplb20he City Court held,
inter alia, that at that stage it was not its task to exantmeespecific acts
with which the applicant was charged or the evidepcoduced by the
parties. Otherwise its work would amount to an exaton of the case on
its merits. The defence could not therefore relyatleged violations of
domestic or international law.

29. On 31 May 2006 the Moscow City Court dismisskd appeal
against the decision of the Basmanniy City Couii éfpril 2006.

3. Extensions of the applicant's detention

30. On an unspecified date, in addition to thevipres charges, the
applicant was charged with personal income tax iemasllegedly
committed in 2000 — 2002.

31. On 2 June 2006 the Basmanniy District Coudrtha request of the
prosecution, extended the applicant's detentioih 218eptember 2006.

32. At the hearing the GPO claimed that they neebe perform a
number of additional investigative actions, namadypbtain expert reports,
to obtain replies to the court's rogatory lettard &0 obtain decisions on the
extradition of Mr L. N. and Mr D. G. to Russia. Eher, the GPO had to
“‘question witnesses, seize documents in ... org#oiss, banks, tax
inspectorates and, based on the evidence thusieml|ebring new charges
against [the applicant] and perform other investgaactions aimed at
completing the preliminary investigation”.

33. The parties' arguments before the court weyadby similar to their
previous position. The prosecution emphasised ttet applicant's
accomplices had fled from justice. The applicamturn, provided the court
with more detailed information on his state of teaFurther, he claimed
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that while in detention he had never been quedfieam&onnection with his
case.

34. The court concluded that the applicant's 8doahad not changed,
and that therefore there was no reason to applgasune of restraint milder
than detention. As to the applicant's state ofthedhe court noted that
despite information about the applicant's diseafese was no evidence
that his medical condition was incompatible withesgion. The court also
held that it was not competent to examine evidegaenst the applicant and
the legal qualification given by the prosecutiorite facts of the case.

35. The applicant's lawyers appealed against thetision. They
submitted to the court of appeal additional docuheroncerning the
applicant's state of health. They also complaimed the District Court had
not examined the possibility of applying a mildeeasure of restraint. On
19 July 2006 the Moscow City Court dismissed tlaeguments and upheld
the decision of 2 June 2006.

36. On 23 August 2006 the GPO requested an ertensi the
applicant's detention on remand. The prosecutiéerrezl to a document
seized in 2004 in the office of Mr D. G., one oé tlormer legal advisers of
Yukos from which it followed that thé&rukosmanagement planned to put
pressure on the law-enforcement bodies throughigadlichannels. They
also referred to information received as a restilthe operational and
search activities, which showed that the applited tried to contact other
co-defendants who were hiding abroad.

37. At the hearing the applicant opposed that e@sgjurepeating his
earlier arguments. Thus, the applicant claimed thatGPO's allegations
that he would abscond or interfere with the cowfsgistice were not based
on any facts. Finally, the applicant alleged thatshould not be detained
because of his poor health.

38. The applicant's defence also claimed thainiisl arrest had been
unlawful. The decision of the Simonovskiy Districourt of 6 April 2006,
authorising criminal prosecution of the applicabécame final only on
22 May 2006. Before that date the GPO had no pdweperform any
investigative actions in his respect, let alonartest him.

39. The court noted that the case under investigatas quite complex
and that the applicant's detention on remand shih@icefore be extended.
The court also repeated the wording of the firso tdetention orders
justifying detention. To the previous reasoning toeirt added that there
was a risk that the applicant might continue hisicral activities. It also
referred to the information received by the prosiecuas a result of the
operational and search activities. As to the lamdgk of the initial detention
order, the court noted that, since the decisiory &pril 2006 had been
confirmed by the court of appeal, the applicang¢tedtion was lawful. The
court held that the argument of the defence abwaitiack of evidence of
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crime should not be examined within the detentimoteedings. As a result,
the applicant’'s detention was extended anew, 2m&cember 2006.

40. The defence appealed, claimingter alia, that the continued
detention of the applicant amounted to inhuman @egrading treatment.
On 9 October 2006 the Moscow City Court dismis$edappeal.

41. On 23 November 2006 the court extended tiplicant's detention
until 2 March 2007. The court again examined tlguarents of the parties,
“materials” produced by the prosecution and theliegpt's arguments in
favour of his release. In addition to the previgustated reasons the court
referred to the risk of collusion with Mr L. N., MD.G., Mr B., all of whom
had left Russia. The court also referred to the tlaat on 6 April 2006 the
applicant had not attended the hearing at whichcthet had read out its
decision authorising criminal prosecution againgh.hThe court also
referred to the fact that the applicant had nonleseested in his usual place
of residence and that he did not open the door whenpolice officers
arrived to arrest him. In addition, the court reder to an electronic
document seized in 2004 in the office of Mr D. @ntitled “Summary
analysis of the criminal-law aspects of the aaggitof senior managers and
shareholders of the Menatep-Rosprom-Yukos grougiatTdocument,
according to the court, described various measwtesh the shareholders
and senior managers of Yukos were preparing tortedcein order to apply
pressure, through their connections in the politicalieu, on law-
enforcement officials, by bribing them, through tifious claims and
complaints, by organising a denigration campaigithim mass-media, etc.
The court finally referred to the “operational infwation” provided by the
prosecution authorities which showed the applisainitent to establish
contact with other suspects who had fled Russia.

42. On 12 December 2006 the investigation was tetegh On
20 December 2006 the applicant obtained a copyefirtvestigation file,
which contained 113 volumes.

43. On 21 February 2007 the applicant's detenbanremand was
extended at the request of the prosecution. Theeptgion noted that due to
the applicant's poor eyesight the examination ef thaterials of the case
was taking a long time. They claimed that the ayapli had connections in
Russia and abroad, that he could flee from jusgioépressure on witnesses
and otherwise obstruct the investigation. The caletided to keep the
applicant in remand, referring to the applicantsracter, the danger of
absconding, the risk of collusion with other formssmior executives of
Yukos and to the factual circumstances referred toh@ prosecutor's
request. As to the applicant's state of healthcthet decided, on the basis
of the applicant's medical file, that it was notampatible with his
participation in the criminal proceedings.

44. On 8 August 2007 the applicant's detentiomenmand was extended
until 2 December 2007, up to 19 months and 27 daysggregate. The
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reasons given for that extension repeated the measelied on in the
previous detention orders. The defence asked thet ¢0 summon and
question the applicant's doctors from the Mosco®&3ICentre. However,
that motion by the defence was refused by the cenrich referred to the
certificates from the prison hospital by which tqgplicant was declared fit
to support criminal proceedings and to stand trial.

45. On 15 November 2007 the applicant's detentias extended until 2
March 2008. The court analysedhter alia, the applicant's medical
situation. It established that the applicant haised to take prescribed
treatment in the conditions of the remand prisospital. However, the
applicant did not show that the HAART treatmentldawt be administered
within the remand prison hospital.

46. On 19 December 2007 the Basmanniy DistrictrCoti Moscow
ruled that the defence should finish the readingtled case file by
15 January 2008. In the ruling the court noted thet to the applicant's
poor eyesight he had been unable to read the datarhenself, and that
the investigator in charge of his case had beetingdahe case file aloud to
the applicant.

C. The applicant's medical condition

1. April 2006 — November 2006

47. Upon his arrest on 6 April 2006 the applicaras examined by
prison doctors at remand pris@9/1 of Moscow. They establishedhter
alia, that the applicant had serious sight problemshdu floaters in the
right eye (which he himself describes as “effecttadness”) and overall
impairment of visual acuity.

48. According to the Government, the applicant wgisen an
opportunity to have a blood test in the laboratmuyhe refused for religious
reasons.

49. The applicant claims that after several mosient in the remand
prison his eyesight had deteriorated to the extieat the investigator in
charge of his case had to read to him the mateoifathe case file. The
applicant also developed photophobia.

50. On 15 September 2006 the applicant was foanthe first time to
be HIV-positive. The applicant's illness was quedifas being of the “third
degree” of gravity. Later it was re-qualified taUrth degree”. The doctors
concluded that the applicant could be held in t®mand prison without
unfavourable development of the HIV infection pamd he received
regular check-ups in a specialist [Aids] institatioincluding medical
monitoring of his health and timely applicationspfecialised therapy.

51. Over the following months medical examinatish®wed a further
deterioration in his medical condition as a resiitihe HIV infection. From
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the applicant's medical record it follows that Beaived medicine from his
relatives and had consulted with the prison doctor.

52. In November 2006, at the investigator's refjudse applicant's
medical file was examined by a group of specialisttors. In a report
completed on 22 November 2006 the doctors concliladthe applicant
was fit to be detained and to participate in theegtigative activities. At the
same time the doctors noted that the applicantisliton was worsening,
and recommended HAART (Highly Active Anti-Retrouird herapy)
treatment and regular monitoring of his health irspecialised medical
institution (every 12 weeks, or more often if ne@eyg). The doctors also
concluded that the applicant's right eye was cotalylelind and that the
eyesight of his left eye was seriously impairedgltHievel myopia and
complex astigmatism). However, the doctors declardggmselves
incompetent to decide whether the applicant's shes could be treated in
the conditions of the remand prison (point 4 ofrigyeort).

2. December 2006 — September 2007

53. According to the Government, the prison haéphiad all the
necessary medication. In addition, in 2007—2008 dbgplicant received
eight parcels with medicine from his relatives. As the HAART
medication, it could have been obtained by the ieppl's relatives in a
specialised pharmacy in Moscow, on the presentatib@ prescription
issued by the Moscow AIDS Centre. In support ofrtlsebmissions, the
Government referred to letters signed by Mr Tagibg,head of the remand
prison, and sent to the Court in 2008.

54. The Government produced further written detposs by two former
cell-mates of the applicant. They were addressethéoremand prison
administration. The first deposition, dated 30 2ap2008, was signed by
Mr Semin, the second, dated 31 January 2008, wagdiby Mr Remidov.
Mr Semin was detained with the applicant in Ap0l0Z. He testified that
the conditions of detention were satisfactory, #mat “the applicant had
received medical assistance in full, both from témand prison hospital
and his relatives”. Mr Remidov was detained witk #pplicant from the
end of September until November 2007. He repedtecatcount given by
Mr Semin. He added that on several occasions thkcapt was taken for
examination to external medical institutions.

55. The Government produced a copy of the appulEanedical file.
From that file it follows that the applicant recedv medicines from his
relatives and from the prison pharmacy. The medgimentioned in the
medical file included aspirin, antibacterial andiaral drugs (“Biceptol”
and “Cyclovir”), locally acting anti-inflammatoryrdgs (“Tantum Verde”),
anti-allergic drugs (“Suprastin”), activated chalioimmunostimulating
drugs (“Imudon”), nootropic substances, etc. Mdsthem were received
from the applicant's relatives.
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56. As follows from the medical file, in the firgtalf of 2007 the
applicant did not refuse treatment or examinatigrhe prison doctors. On
15 March 2007 the applicant was taken to the MoséddS Centre for
examination. The entry of 15 June 2007 atteststhi@aapplicant refused to
accept an injection before having consulted his/&aw

57. In July 2007 the applicant developed severadhehes and
pharyngalgia. On 2 and 3 July 2007 he asked thestigator for referral to
the Moscow AIDS Centre for examination and treatiméte also
complained that medical checks had been carriedmaytsporadically and
that he had not received the previously prescribeatment. In his reply of
3 July 2007 the investigator informed the applicdrdt medical aid to
detainees was within the competence of the prishoaties, and that his
request had been transmitted to them.

58. On 10 July 2007 the applicant was placedhen Moscow AIDS
Centre for a new medical examination. The appliceas informed of the
possible side effects of the HAART treatment; lgned a paper in which
he expressly accepted the treatment. That papermed the applicant,
inter alia, that the treatment was not capable of curing disease
completely and that it could have side-effectswbich the applicant had
been informed. That written waiver also containé@ thames of the
medicines prescribed to the applicant: the entryl@fJuly 2007 in the
applicant's medical file attests that the applidaat agreed to undergo anti-
retroviral therapy.

59. According to the Government, after 10 July 20@vhen the
applicant signed an information notice and accept@dRT treatment in
writing, he refused that treatment, insisting tihahould be administered in
the specialised hospital itself and not in the nmeeharison hospital. The
Government referred to a report signed by the depatd of the prison
hospital, a doctor from that hospital and a paraoea which they certified
that the applicant had refused HAART treatment.

60. The applicant's medical file, produced by @mvernment, contains
three entries related to July and August 2007 statig that the applicant
refused to undergo treatment or examination byoprisiedical staff (the
first entry was dated 15 July 2007).

61. The applicant maintained that the medicatimsqibed within the
HAART treatment had not been made available to kiespite his requests.
In support he referred to the letter from the inigesor, dated 26 July 2007,
in which the investigator had mentioned that theliapnt had asked him to
start the HAART treatment. The applicant maintdirieat on 8 August
2007 a paramedic from the prison hospital, whiladtwting his evening
rounds, had offered him boxes which apparentlyaioeti some medicine.
The paramedic did not tell the applicant what waghose boxes. The
applicant, who was almost completely blind, refusedake them, because
he did not know about any new treatment being pitssd.
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62. In September the applicant complained tonkiestigator that he did
not receive medical examination and treatment. @isdptember 2007 the
investigator forwarded his letter to the prisonhawities, requesting that the
applicant be transferred to the Moscow AIDS Cenfoe medical
examinations. In his letter the investigator askea prison authorities “to
secure timely medical examination of the applicantl his treatment,
including the HAART treatment recommended by thefgic report”.

3. September - November 2007

63. From September 2007 the applicant suffereah faoswinging fever
of between 36 and 8, lost over 10 per cent of his body weight and wa
anaemic. In addition, he developed a number of dppistic diseases.
Thus, he contracted shingles and developed stasatith evidence of oral
candidiasis and associated dysphagia. There wadereg of marked
neurological problems, with encephalopathy, polyropathy, optic
atrophy and corneal dystrophy. His eyeballs wereken and he had
chronic blepharitis. Further investigation appdsenhdicated persistent
liver lesions with evidence of chronic cholecystitand other diseases.

64. On 18 September 2007 the applicant was takéretMoscow AIDS
Centre for consultation. On 16 October 2007 thelieqmt underwent yet
another medical examination, which revealed a dtiandaterioration in his
condition as a result of the HIV infection. On 2%t@ber 2007 he was
examined in the Moscow AIDS Centre anew. A repgrtly Galina and
Dr Oskina concluded that the applicant was sufefrom Aids (3rd (4th)
stage “B”). The applicant's condition was descrilbsd‘moderately severe
(unsatisfactory)”. The report also recommended thatapplicant undergo
in-patient examination and treatment in the Moséd@S Centre.

65. The defence contacted Dr David A. Hawkins, rdaidd expert on
Aids and Consultant Physician at the Chelsea andtMiiester Hospital,
London. Having examined the applicant's medicabmc Dr Hawkins
concluded as follows:

“It is my opinion that [the applicant's] medical rahtion is such that there is
imminent threat to his life should he remain urtedaboth in respect of the
opportunistic infections, and the HIV infectiondls There is also a major imminent
risk of irreparable damage to his health shouldséh&eatments not be initiated
straight away.

Were [the applicant] to be imprisoned in the UK vimguld undoubtedly be released
on compassionate grounds or at least transferrea $pecialist hospital until his
condition ha[d] been diagnosed, treated and ssaililt is of great concern that his
numerous serious and indeed life- (and sight-)atier@ing problems have not been
urgently addressed.”

66. On 24 September 2007 the prison authoritie®rrimed the
applicant's lawyers that they had obtained the sszrg prescriptions from
the doctors of the Moscow AIDS Centre, and thatapplicant's relatives
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could purchase the necessary medicines for himordaeg to the prison
authorities, however, the applicant was able tce tdkese drugs in the
remand prison and did not require transfer to arside hospital for in-
patient treatment.

67. On 26 October 2007 the applicant was trarefefrom remand
prison99/1to the hospital of remand pris@i/1

68. Following the results of the medical examiotithe defence
submitted an application for release to the GP@stigator.

69. On 29 October 2007 the investigator decided, dtue to the critical
state of the applicant's health, he should be sekk@n bail. However, the
applicant was not released; instead, on 31 Oct@béi7 the investigator
brought a motion before the Basmanniy District Gosgeking to obtain the
authorisation of the applicant's release on b&ie @amount of bail requested
by the prosecution was 2,500,000 Russian Roubteghd application for
release the investigator stat@ater alia, that the applicant's diseases could
not be treated in the conditions of the remandpris

70. On 2 November 2007 the Basmanniy District €air Moscow
examined the investigator's request. According e applicant, at the
hearing a GPO representative opposed the appicaigase.

71. The court decided that it was not competemteta with the matter.
The court also noted that, under the Code of Cairifrocedure, it was the
investigator in charge of the case who was compétenrder a suspect's
release on bail.

72. On 9 November 2007 the investigator took a dewision, this time
dismissing the application for release. The inggdtr noted that it was for
the detention centre's administration to decidetldrethe applicant should
be treated in a civil hospital. The investigatorttier stated that, according
to information received from the detention centm@edical facility, the
applicant had refused the treatment proposed bydketors working there.
The investigator also took into account the deanisg§ the Basmanniy
District Court of 2 November 2007, dismissing thuplecation for release.
The investigator concluded that he was not compétedecide whether the
applicant should be transferred to a specialisedicak institution. The
defence appealed, but to no avail.

73. On 15 November 2007 the court extended thécapps detention
on remand. With regard to the applicant's statbeafith, it referred to the
certificate delivered by the prison hospital, whattested that the applicant
had been fit for detention and could participat¢hie criminal proceedings.
It also attested that the applicant had refusdaktexamined by the doctors
of the prison hospital and had refused to take HAART treatment
prescribed to him. The court also referred to tlmctusions of the
“complex forensic medical examination of the apght. It appears that the
court was referring to the examination carriedial2006 (see paragraph 52
above).
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74. The entries of October-December 2007 in theicgnt's medical file
attest that on several occasions the applicanseéfuo undergo medical
examination in the prison hospital. However, thisreo information about
the treatment the applicant received, or was affefes follows from the
entry of 28 November 2007, the applicant refusedrtdergo examination
and treatment “in the conditions of the infectialiseases department of the
prison hospital”. The entry of 19 December 200esi#t that the applicant
insisted on treatment in the Moscow AIDS Centree Bhove entries were
certified by the signatures of the medical persbonealuty.

4. Application of Rule 39 by the Court (Novemb&eeember 2007)

75. On 26 November 2007 the applicant's lawyeuested the Court to
apply interim measures under Rule 39 of the Rul€3onirt. He complained
that, although the applicant had been recognisathfisfor detention, the
court and then the investigator had refused to @xaris application for
release and to grant bail.

76. On 27 November 2007 the President of the &@etdi which the case
has been allocated decided to indicate to the Gawvent of Russia, under
Rule 39 of the Rules of Court, interim measurescWitonsisted of the
following. The Government was invited to secure iadately, by
appropriate means, the in-patient treatment ofapglicant in a hospital
specialised in the treatment of Aids and concomhitdiseases. The
Government were further requested to submit a amipyhe applicant's
medical file by 5 December 2007.

77. According to the applicant, on the same dayat(tis, on
27 November 2007) the GPO investigator Ms R., i& pinesence of the
applicant's lawyer, put pressure on him to makalsefconfession and give
false testimony against other persons, in exchdémgeelease for medical
treatment.

78. On 4 December 2007 the Government informedCibert that the
interim measure had not been yet implemented sihcequired additional
time”.

79. On 20 December 2007 the applicant underwerit amther
examination in the Moscow AIDS Centre, with pagation of the doctors
from the remand prison hospital. Their report statkat the applicant
“continued to refuse anti-retroviral medicine”. Oofethe recommendations
made by the doctors was “to commence HAART treatroarnreceipt of the
results of the blood tests conducted on 20 Dece2®@r”.

80. On 21 December 2007 the Court indicated toGlbgernment an
additional interim measure, confirming, at the sdamme, the validity of the
previous one (the transfer of the applicant to ecspised institution). The
Government were invited to form a medical commissio be composed
on a bipartisan basis, to diagnose the applicdreath problems and
suggest treatment. The commission was also to beget with deciding
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whether the applicant's medical conditions couldabequately treated in
the medical facility of the detention centre. Thev€rnment was invited to
report on the implementation of this additional swea by 27 December
2007.

81. On 25 December 2007 the applicant's repredentaontacted the
Russian Government. He submitted a list of doatdrs should be included
in the medical commission on behalf of the applican

82. On 27 December 2007 the Government replietl tthea applicant
could receive adequate medical treatment in theicakdacility of the
detention centre, and that his examination by aethmedical commission
was against Russian law.

83. The letter of 23 January 2008, signed by Musbv, the deputy
head of the medical service of the penitentiarytesys attested that on
21 December 2007 the applicant consulted with abmurof doctors, gave
saliva samples for TB-analysis, underwent a blasd and an X-ray test,
and underwent a biopsy of the lymph nodes.

84. The Government produced several reports bgopridoctors in
which they attested that the applicant refusedetsd®en by a doctor and to
undergo tests. These include two reports datedd8%aAugust 2007, in
which several prison officials attested that theliapnt “refused to take
medicine that forms part of the treatment prescribg the Moscow AIDS
Centre”.

85. On 21 January 2008 a group of doctors from @ielsea and
Westminster Hospital examined the applicant's naddrecords at the
request of his lawyers. The doctors concluded lbmis:

“[The applicant] can only be properly managed within Aids specialist hospital
and, whatever the reasons for his incarceratids,stould be made available to him
on compassionate grounds. He remains desperdtahdilat imminent risk of dying”.

86. On 22 January 2008 the Supreme Court of thesiRo Federation
dismissed the applicant's appeal against the neasint extension of his
detention. During the hearing the applicant rendhimethe prison hospital;
however, he was able to communicate with the judgesugh a video-
conference system. At that hearing he stated th&8December 2006 he
had been taken to the building of the Prosecutore@d's Office, where he
had met Mr Karimov, the investigator in charge dfetcases of
Mr Khodorkovskiy and Mr Lebedev. Mr Karimov had eféd him a deal: if
he testified against Mr Khodorkovskiy and Mr Lebedee would be
released. Mr Karimov had allegedly told the appitcéhat the General
Prosecutor's Office had been aware of his heditlatson, and that it would
be advisable for the applicant to receive approgtigatment, perhaps in a
foreign hospital. In April 2007 Mr Khatypov, invégator in the applicant's
case, told his defense attorney, Ms Lvova, th#tefapplicant admitted his
guilt and agreed to cooperate, then he would beaseld. The applicant
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maintained that he received the same offer on 2/&hdber 2008 from
Ms Rusanova, another investigator working with Marinov.

5. Recent developments in the applicant's sitnatio

87. On 30 January 2008 preliminary hearings in dpelicant's trial
commenced.

88. On 31 January 2008 doctors diagnosed the caopliwith Aids-
related lymphoma.

89. On 4 February 2008 the applicant underwentayetther medical
examination by a team of doctors consisting of Mabva, the head of the
Moscow City Haematological Centre, and two doctokdr Markaryan and
Ms Lazareva. They concluded that, in addition tadshithe applicant
suffered from T-cell lymphoma. They recommendedt tthee applicant
should undergo in-patient treatment (polychemotinemmbined with anti-
retroviral therapy) in a haematologic hospital.

90. On the same day the applicant was examinedibyurin and
Dr Frolova. They recommended that he undergo attr€atment and that
the applicant's tolerance to certain componenthefinti-retroviral therapy
be examined, in order to develop a plan of antpketal treatment. Their
report did not contain any recommendations on tppli@ant's further
detention.

91. On 6 February 2008 the Simonovskiy Districu@suspended the
trial in the applicant's case. The court conclutieat the applicant's poor
health prevented him from participating in the gedings.

92. The court also examined an application foeasé lodged by the
defence. The prosecution maintained that, if reléaghe applicant might
interfere with the normal course of the proceedifdee court accepted this
argument by the prosecution. It ruled as follows:

“At present [the applicant] is charged with sericusnes; if released, he may thwart
the establishment of truth in the case [and] infbee other participants in the
proceedings. Therefore, the grounds on which thasome of restraint was applied
[have] not changed.”

93. The court further held that the applicant hadn receiving adequate
medical treatment in the remand prison hospitak €burt referred to the
fact that the applicant had been examined by skveaaing specialist
doctors, including Ms Ivanova, the head of the hateiogical clinic,
Mr Yurin, deputy director of the Federal Centre fuids prevention, and
Ms Frolova, director of the Federal Anti-Tubercido€entre. The court
concluded that:

“The applicant will receive full treatment in acdance with the recommendations
of the doctors, which does not require changingntiasure of restraint”

94. On 8 February 2008 the applicant was placetbiun Hospital no.
60, in pursuance of the recommendations of 4 Fepr2@08. In the
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hospital the applicant was guarded round-the-clbgk policemen; the
windows of his room were covered with an iron grill

95. On 9 February 2008 the applicant was agaiimmaed by the
specialists of the Moscow AIDS Centre. He receivextdicine to
commence the HAART treatment. However, the dayrafitding that
medication his condition deteriorated, he was plame an intravenous drip
and the therapy was discontinued. On 11 Februa@3 2the doctors
amended their recommendations and a new HAART rmginwvas
prescribed and administered.

96. On 12 February 2008 the applicant was furthagnosed with an
ulcer in his oesophagus.

97. According to the applicant, while in hospitaé was almost always
handcuffed to his bed, and was released only totheseoilet or take a
shower. The applicant was able to meet with hig/&avior the first time on
16 February 2008. According to Mr Tagiev's lettdr 26 May 2008,
handcuffs were applied to the applicant betweend18 February 2008, on
the ground that the applicant was likely to abscoFlte handcuffs were
removed every two hours in order to restore notwt@dd circulation.

98. On 2 March 2008 the term of the applicant®mtéon expired. He
lodged an application for release.

99. The applicant produced a report by Dr Vorobyeirector of the
Haematological Centre in Moscow, dated 3 March 2008/orobyev, after
examining the applicant's medical file, concluddthttthe applicant's
lymphoma belonged to the category of cancerous lasmpof lymphatic
tissues, and that the applicant needed to underganahths of
polychemotherapy with subsequent adjustment ofelgenen. He stressed
that chemotherapy should be conducted in a sem@onment.

100. On 22 May 2008 the applicant's representatifemed the Court
that the applicant was suffering from severe aitengactions to the
HAART treatment and that his condition was not isightly stable to
commence the necessary polychemotherapy for his-weidted lymphoma.

101. At the moment the applicant remains in Towwospital no. 60,
where he is undergoing medical treatment. His dieteron remand has
been extended until January 2009.

[I. RELEVANT DOMESTIC LAW

A. Detention on remand — general rules

102. Under Article 91 of the Criminal Procedured€d“the Code” or
“CCrP"), the police may arrest a person suspecfdtheing committed an
offence punishable by imprisonment if the persomasght in the act or
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immediately after committing the offence. No judicauthorisation of the
arrest is required.

103. “Preventive measures” or “measures of reagtrai(uepor
npeceuenus) include an undertaking not to leave a town oraegpersonal
surety, bail and detention on remand (Article 9Bhecessary, the suspect
or accused may be asked to give an undertakinggeaa 6os3amenscmeo
o siexe) (Article 112). Pursuant to Article 94, within fgreight hours of the
time of arrest a suspect must be released if aureas restraint in the form
of custody has not been imposed on him or heff, @final decision has not
been deferred by a court under Article 108 (panalg® subparagraph 3) of
the Code. When imposition of custody as a measurestraint is deemed
to be necessary, an application must be lodgebdabeffect with a district
court by a prosecutor or by an investigator or ingwfficer with the
consent of a prosecutor.

104. Pursuant to Article 108, taking into custody a measure of
restraint is to be imposed by a court decision opesson accused or
suspected of having committed an offence punishatudier criminal law by
imprisonment for a term exceeding two years, isiimpossible to use a
different, milder measure of restraint.

105. If a judge's ruling to take the suspect rustody as a measure of
restraint or to extend the custody period doesanave within forty-eight
hours from the moment of the arrest, the suspecstnie released
immediately, and the head of the custody facilitywhich the suspect is
held must notify the inquiry agency or the investay in charge of the
proceedings in the criminal case and the prosealiout such release. If a
court finding or ruling exists that denies an irigegtor's application to
order a measure of restraint in the form of cust@ygopy of that ruling
must be provided to the suspect when he is released

106. Under Article 97, a court is empowered to asg a measure of
restraint (that is, custody) on a suspect, provitted there are sufficient
reasons to believe that the suspect (1) might algscuring the inquiry,
pre-trial investigation or trial; (2) might contiauto engage in criminal
activities; or (3) might threaten a witness or otlparticipants in the
criminal proceedings, destroy evidence or otherwisbstruct the
preliminary investigation or trial of the criminedse.

107. Under Article 98, the circumstances to bemaikito account when
imposing a measure of restraint include, apart fribrose specified in
Article 97 of the Code, the seriousness of the gdmrbrought and the
defendant's personality, age, health, family stabecupation and other
circumstances. The judge's ruling is to be forwdrttethe person who has
lodged the application, the prosecutor, and theerdkdnt (suspect), for
immediate execution. Under Article 108, a seconpliegtion for a person
to be taken into custody in the same criminal @i one such application
has been denied by a judge's ruling may be lodgddancourt only if new
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circumstances emerge which justify the need to tdle person into
custody. A judge's ruling on whether to take a @ernsto custody may be
appealed against to a higher court within threesdegm the date on which
the ruling was given. A judge of the appellate to(accayuonnas
uncmanyus)) Must give a decision on such complaint or reprtasem
within three days from the date of its receipt.

B. Detention on remand — special rules applicabke lawyers

108. Pursuant to Article 447 of the Criminal Prchoe Code, a special
procedure is to be applied in criminal cases wébpect to MPs, judges,
prosecutors, lawyersidsoxam), etc. Under Article 448, a prosecutor takes
the decision to initiate criminal proceedings agtim lawyer. Such a
decision is subject to approval by a judge. Artif® prohibits the arrest of
MPs, judges, prosecutors and certain other categyaf State officials,
unless they have been caught at the scene of itihe.ddowever, lawyers
are not immune from “arrest”.

109. Under Article 45@& 5, if there was no court decision authorising
the criminal prosecution of a lawyer, the courtidbagive its authorisation
for investigative measures to be taken in respkttteolawyer.

110. On 14 December 2004 the Constitutional CotifRussia gave a
constitutional interpretation of Article 448 (Rulimo. 384-O of the CCrP
insofar as it concerned MPs. It heldter alia, that before authorising
criminal prosecution of an MP the courts are supdot “check the
sufficiency of information produced by the prosémuitindicating that a
crime has been committed” (point 1 of the operapiag of the Ruling).

C. Medical assistance to detainees

111. On 16 August 1994 the Ministry of Health agdpDecree no. 170
establishing a country-wide network of Aids conttehtres, and giving the
doctors practical recommendations and informatiantiee diagnosis and
treatment of Aids. It also proposed a classificatad different stages of
Aids: (1) incubation stage; (2) stage of primarynifestations; (3) stage of
secondary manifestations; and (4) terminal stagehEtage is divided into
sub-groups (A, B, etc.). Point 2.4 of the Decrepusates that in the event
of deterioration in the state of health of an HI¥spive patient, in
particular, where secondary and opportunistic disgaappear, he or she
should be placed in a hospital. The Decree stipsldahat HIV-positive
patients should be treated in specialised hostatpecialised departments
of general hospitals; however, “when no specialisespitals are available,
it is advisable to use infectious diseases hospital
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D. Early release on health grounds

112. On 6 February 2004 the Government of thesinsFederation
adopted Decree no. 54 establishing a list of desascompatible with
serving a prison sentence. That list included malig tumours (cancer) of
lymph- and hematopoietic tissues, myeloprolifemttumours (point 7 of
the decree), a manifest decrease in eye acuity @Eswt of permanent
pathological changes (the eye acuity in the betyer should be inferior to
0.05 and not amenable to correction with lensasgages caused by HIV at
the deuteropathy stage (secondary diseases), irothe of generalised
infection, cancer or affliction of the central nens system.

[ll. RELEVANT INTERNATIONAL INSTRUMENTS

113. The European Prison Rules stipulate thatopeiss should be
transferred to specialist hospitals where treatngenbt available in prison
(Rule 46.1, Recommendation Rec. (2006)2 of the Citteenof Ministers to
member states). Recommendation no. R (93) 6 of Gbenmittee of
Ministers to member States concerning prison amditwological aspects of
the control of transmissible diseases, includinglsAeand related health
problems in prison providester alia, that prisoners with terminal HIV
disease should be granted early release, in sasfgrossible, and given
proper treatment outside the prison.

114. The UN International Guidelines on HIV/AidsdaHuman Rights,
under the headint-reedom from Cruel, Inhuman or Degrading Treatment
or Punishment’state that denial to prisoners of access to Hiteel health
care can constitute cruel, inhuman or degradin@tirent, whereas
prisoners suffering from Aids (as opposed to “mardgéction with HIV)
should be considered for early release and givepeortreatment outside
prison.

115. The relevant extracts from the 3rd GenergddrRe[CPT/Inf (93)
12] by the European Committee for the Preventiofiature and Inhuman
or Degrading Treatment or Punishment (“the CPTadras follows:

38. A prison health care service should be ablpravide medical treatment and
nursing care, as well as appropriate diets, physiapy, rehabilitation or any other
necessary special facility, in conditions compagablthose enjoyed by patients in the
outside community. Provision in terms of medicalsing and technical staff, as well
as premises, installations and equipment, shoulgebeed accordingly.

There should be appropriate supervision of the phay and of the distribution of
medicines. Further, the preparation of medicinesukh always be entrusted to
qualified staff (pharmacist/nurse, etc.).

39. A medical file should be compiled for each @attj containing diagnostic
information as well as an ongoing record of theguds evolution and of any special
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examinations he has undergone. In the event @insfer, the file should be forwarded
to the doctors in the receiving establishment.

Further, daily registers should be kept by healhecteams, in which particular
incidents relating to the patients should be maetib Such registers are useful in that
they provide an overall view of the health careaibn in the prison, at the same time
as highlighting specific problems which may arise.

40. The smooth operation of a health care serviesupposes that doctors and
nursing staff are able to meet regularly and tanfax working team under the
authority of a senior doctor in charge of the sevi

THE LAW

. THE GOVERNMENT'S OBJECTION AS TO THE ABUSE OFHE
RIGHT OF PETITION

116. The Government claimed that in his obsermatithe applicant's
representative had used abusive language. His waigers contained
serious allegations against the authorities ofRhesian Federation and the
representative of the Government personally. Thhes,applicant claimed
that the applicant's arrest warrant had been “basedunsubstantiated
allegations”; the observations mentioned “the umdgehaste with which
the arrest was sought”, it used wording such as @&overnment falsely
asserts”, and “the breathtakingly irresponsibletestents made by the
Government”. The Government qualified this as ansabof the right of
application within the meaning of Article 35 § 3tbhe Convention.

117. The Court reiterates that, except in extiaarg cases, an
application may only be rejected as abusive if aisvknowingly based on
untrue facts (se@kdivar and Others v. Turkel6 September 1996, 88 53-
54, Reports of Judgments and Decisidt®96-1V; I.S. v. Bulgaria(dec.),
no. 32438/96, 6 April 2000; arMarbanov v. Bulgariano. 31365/96, § 36,
ECHR 2000-X). The persistent use of insulting avorcative language by
an applicant may be considered an abuse of thé eighpplication within
the meaning of Article 35 8 3 of the Conventione(84anoussos v. the
Czech Republic and Germafgec.), no. 46468/99, 9 July 20@uringer
and Others v. Francéec.), nos. 61164/00 and 18589/82amoulakatos v.
the United Kingdonmno. 27567/95, Commission decision of 9 April 197

118. Turning to the present case, the Court ntitat the statements
made by the applicant's lawyer, quoted by the Guwent, reflect his
emotional attitude towards the behaviour of thehauties in his client's
case. Those statements are value judgments, arsdichs they cannot be
regarded as “untrue”. As to their form, they aré nothe eyes of the Court,
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“insulting or provocative”. In sum, the Court doeet consider that the
statements quoted above amount to an abuse ofighé af petition.
Accordingly the Government's objection must be dssed.

II. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTON

119. The applicant complained about the allegezk laf medical
treatment in the detention centre. He claimed thsitstate of health was
incompatible with his detention. The applicant redd to Article 3 of the
Convention, which provides:

“No one shall be subjected to torture or to inhunmandegrading treatment or
punishment.”

A. Admissibility

120. The Court considers, in the light of the igpattsubmissions, that the
complaint raises serious issues of fact and laweutizte Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not riegtly ill-founded within
the meaning of Article 35 § 3 of the Convention. Niher ground for
declaring it inadmissible has been established.

B. Merits

1. The Government's submissions

121. The Government claimed that the applicargtgs under Article 3
had not been breached. According to the Governnadter, his arrest the
applicant did not inform the authorities about hilmess, and, until
September 2006, he refused to undergo a blooditesid at detecting HIV
infection. In their submissions of 2 June 2006&pplicant's lawyers did not
refer to the HIV but only to the concomitant disesadn 2006 the applicant
was prescribed “medical and anti-retroviral treattheln 2007 the doctors
recommended, for the second time, “diagnosis widdical apparatus and
anti-retroviral treatment”. However, the applicarunsistently refused to
accept examination and treatment. They referrethdoletters sent by the
head of the remand prison in 2008 and to the refmyrtthe prison medical
staff, which attested that the applicant refusedtdke anti-retroviral
medicine and accepted other medicine only seldygtiadter consultations
with his lawyer. It was not until December 2007tttiee applicant agreed to
undergo an appropriate examination, which consistietdiagnosis with
medical apparatus and examination of the lymphaides”.
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122. The Government further claimed that condgion the remand
prison hospital were adequate to treat the applgdmesses. They relied,
inter alia, on the opinion of Dr Porkovskiy, the Director tife Federal
Scientific and Methodological Centre of Prophylacand Control of Aids,
who maintained that the hospital in remand prikdr77/1was adapted to
treat patients suffering from infectious diseaddader the international
classification of diseases, HIV is characterisedaasinfectious disease.
Further, one of the doctors from the prison ho§pités Molokova, had
completed a training course in diagnostics of HIWdaHIV-related
infections. A number of paramedics had also undergwaining on HIV
issues. The prison hospital had the necessary ragrege with outside
medical institutions, which were under the aegishaf Ministry of Health
and provided consultations to patients in compkeses. Further, within the
Federal Programme “Health”, the prison hospital \wesvided with anti-
retroviral medicine. Dr Pokrovskiy concluded thheé tprison hospital had
all necessary credentials to treat HIV-infectedguds.

123. The Government further produced letters by Mgiev, dated
25 January 2008, describing the medical equipmeinie prison hospital.
Their content can be summarised as follows. Renpaison|Z 77/1had a
polyclinic with a facility for in-patient treatmerghereinafter — “the prison
hospital”). The prison hospital had 706 beds. il basurgery department,
therapeutic department, a dermatological and vahelepartment, and an
infectious diseases and tuberculosis departmentodiperated with the
Moscow State Dentist University and the Third Magddedical Institute,
which had opened departments specialized in deuotglery and vascular
diseases in the prison hospital. The surgical demnt had 68 beds,
including eight in the intensive care unit. Thespn hospital accepted
patients not only from that prison but also frorhestprisons. The letters
further described the surgical department of thgphal, its facilities and
the equipment in the operational and diagnosis soddmder an agreement
with the Moscow Department of Health, blood anasr HIV was carried
out by specialist clinics outside the prison system

124. According to the Government, the applicadéscription of the
conditions of detention was inaccurate. The Govemmadmitted that
handcuffs had been applied to the applicant aftertdansfer to Hospital
no. 60. However, this was done for security reasmsfor a short period of
time.

125. The Government claimed that medical documéntzarticular, the
medical opinion of doctors from the Chelsea and tigster Hospital in
London of 21 January 2008, were inadmissible ewadefhose doctors had
not seen the applicant personally and their cormhgshad been made on
the basis of his medical file alone. In contralsg toctors working within
the penitentiary system, who had had direct cométt the applicant,



24 ALEKSANYAN v. RUSSIA JUDGMENT

consistently held that the applicant could receive necessary medical
assistance in the prison hospital.

2. The applicant's submissions

126. The applicant alleged that his medical camadlitvas incompatible
with detention. As early as in September 2006 aicabdommission stated
that he could be detained only if he received tynagld properly supervised
specialist medical case for his HIV infection. Tdggplicant alleged that the
specialist treatment for HIV/Aids had not been &lde in either remand
prison 99/1 or remand prison 77/1. In addition, d@pplicant's eyesight had
deteriorated in the remand prison; he had almas$tis sight.

127. The applicant denied the Government's allegathat he had
refused treatment. He refused the first blooddast once, on 7 April 2006,
on his first day in the remand prison. The applichad subsequently
undergone dozens of various blood tests, thedfrathich was no later than
in August 2006. The applicant never refused “insintal diagnostics” or
examination of the lymph nodes. The Government #ddithat under
Russian law a refusal to undergo treatment wasteeborded and signed
by a detainee; however, the Government failed todygpece documents
signed by the applicant, in which he allegedly sefli treatment. The
applicant drew the Court's attention to the facit tthe section “List of
prescribed treatment” in his prison medical filel eeen left blank.

128. Further, the applicant referred to the numelocuments in which
the domestic authorities had recognised that HAAR&tment had not been
administered to him in the remand prison. As heenereceived the
appropriate care in prison, he had developed folvb Aids and Aids-
related lymphoma. The Government's descriptionhef medical facilities
available in the prison hospital (dental clinic,ecgtion room, etc.) was
nothing more than a “litany of praises” and wasgl@vant to his situation.
The prison hospital did not have qualified doctding only person who had
ever received training in Aids was Dr Molokova. Thaining consisted of
a 72-hour diagnostics course she attended in 28030 the photos of the
applicant's cell produced by the Government, thegewwaken on 30 January
2008, after the authorities had undertaken extenmaypair works and had
equipped the cell with a television, refrigeratandaother amenities.
Accordingly, the Government's description of coiutis of detention in the
remand prison did not correspond to reality.

129. The applicant also drew the Court's attentmrithe fact that in
October 2007 the investigator in charge of the iappt's case ordered bail
for the applicant, on the basis that his examimagmd treatment were
impossiblein prison conditions. Although his order was lateerruled by
his superior neither the investigator nor his superior everaatd the
admission. The applicant noted that in 2007 therCouder Rule 39 of the
Rules of Court, had invited the Russian Governnterform a bipartisan
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medical commission in order to examine the apptlsanedical condition.
However, the State failed to comply with that measurhe applicant
invited the Court to draw inferences from that hebwar of the Government
and to rely on the findings of the doctors of Chalsand Westminster
Hospital of 21 January 2008, which maintained thiattreatment was not
compatible with continued detention in the condii@f the remand prison.

130. The applicant alleged that on several ocoastbe investigative
authorities had offered him a deal: in exchangenhfsirelease he had to give
testimony against Mr Khodorkovskiy and Mr Lebedd@he most recent
offer of that kind had been made when the interieasure under Rule 39
was already in force.

131. The applicant claimed that he had never wlidloepublicise his
illnesses and his miserable state. However, onah6aly 2008, in an open
hearing before the Supreme Court, the prosecutarmdel that the applicant
suffered from Aids, thus subjecting the applicanptiblic indignity.

132. The applicant alleged that after his trangfea civilian hospital he
had been subjected to degrading treatment. Thesapiplicant's relatives
were informed about his whereabouts only severgsd @fter his transfer to
the hospital. His lawyer was allowed to see hinyanml the eighth day after
his transfer. The authorities prohibited familyitasalthough the court had
permitted it. For ten days the applicant was sheatkd his bed all day, and
even during the night and in the course of medicatedures. For several
days the applicant was prohibited from taking awstroalthough this was
necessary for hygienic reasons and, given his inemdeficiency, the
inability to wash created a serious risk of infenti The applicant was
placed under the constant visual supervision ofguigrds, even when he
used the toilet. The guards who were permanentlysmoom did not wear
sterile uniforms, which created a further seriask of infection.

3. The Court's assessment

133. The Court reiterates that Article 3 of then@ntion enshrines one
of the most fundamental values of democratic sgcidt prohibits in
absolute terms torture or inhuman or degradingtrireat or punishment,
irrespective of the circumstances and the victinebaviour (seéabita v.
Italy, 6 April 2000, § 119Reports2000-1V).

134. The Court further reiterates that, accordiogits case-law, ill-
treatment must attain a minimum level of severitit is to fall within the
scope of Article 3. The assessment of this minimsirelative; it depends
on all the circumstances of the case, such asutaidn of the treatment, its
physical and mental effects and, in some casessdkeage and state of
health of the victim (see, among other authoritiesland v. the United
Kingdom,18 January 1978, § 162, Series A no. 25).

135. In the context of deprivation of liberty t@®urt has consistently
stressed that, to fall under Article 3, the suffgrand humiliation involved
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must in any event go beyond that inevitable elemantsuffering or
humiliation connected with the detention (seeytatis mutandisTyrer v.
the United Kingdom25 April 1978, 8§ 30, Series A no. 26, afdering v.
the United Kingdom7 July 1989, § 100, Series A no. 161).

136. The Court often faces allegations of insidfit or inadequate
medical care in places of detention. In excepti@r@umstances, Article 3
may go as far as requiring the conditional libemtof a prisoner who is
seriously ill or disabled. Thus, irFarbtuhsv. Latvia (no. 4672/02,
2 December 2004), the Court concluded that thentleteof a disabled 79-
year-old applicant was in breach of Article 3 orcamt of “his age,
infirmity and health situation” (see alg®apon v. France (no. 1l{dec.),
no. 64666/01, ECHR 2001-VI, ar@riebke v. Italy(dec.), no. 48799/99,
5 April 2001).

137. In deciding whether or not the detention cfeaiously ill person
raised an issue under Article 3 of the Conventibe, Court has taken into
account various factors. Thus, Mouisel v. Franceno. 67263/01, 88§ 40-
42, ECHR 2002-1X) the Court examined such elemehtke case as (a) the
medical condition of the prisoner, (b) the adequaitihe medical assistance
and care provided in detention and (c) the adviisalmf maintaining the
detention measure in view of the state of healtthefapplicant. This test
was further developed in the case @élfmann v. Francgno. 25875/03,
14 December 2004), where the Court took into acgcoamong other
relevant factors, the dynamics of the applicangslth condition, the
possibility of conditional release or parole fosexiously ill detainee if his
health deteriorated, and the applicant's own dgit(hamely his persistent
refusal to cooperate with the doctors). In the saskHenaf v. France
(no. 65436/01, 88 49 et seq., ECHR 2003-XI) Mulsiel v. Francgcited
above) the Court also analysed whether the apjdicaif handcuffs or
shackling of a seriously ill detainee to his bedswastified by any security
risks. The applicant's potential “dangerousnesss algao taken into account
in the case oBakkopoulos v. Gree¢no. 61828/00, § 44, 15 January 2004)
in order to decide whether his continuous detertiomemand was justified.

138. In most of the cases concerning the deterdfoil persons the
Court has examined whether or not the applicargived adequate medical
assistance in prison. The Court reiterates inrégpect that even if Article 3
does not entitle a detainee to be released “on asesipnate grounds”, it
always requires that the health and well-being ethithees are adequately
secured by, among other things, providing them whth requisite medical
assistance (sdeudta v. PolandGC], no. 30210/96, § 94, ECHR 2000-XI;
see alsdHurtado v. Switzerland28 January 1994, § 79, Series A no. 280-A,
opinion of the CommissiorKalashnikov v. Russjano. 47095/99, 8§88 95 and
100, ECHR 2002-Viand Khudobin v. Russjano. 59696/00, § 96, ECHR
2006-... (extracts)).
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139. The “adequacy” of medical assistance rem#irsmost difficult
element to determine. The CPT proclaimed the glacf the equivalence
of health care in prison with that in the outsigdeneunity (see “Relevant
International Instruments” above). However, the €albes not always
adhere to this standard, at least when it comesiddical assistance to
convicted prisoners (as opposed to those detainecdmand). On several
occasions the Court has held that Article 3 of @@nvention cannot be
interpreted as securing to every detained persaicaleassistance of the
same level as “in the best civilian clinics” (sbée ttase oMirilashivili v.
Russia(dec.), no. 6293/04, 10 July 2007). In the cas&$hin v. Russia
the Court went further, holding that it was “pregéirto accept that in
principle the resources of medical facilities witithe penitentiary system
are limited compared to those of civil[ian] clinicéo. 30983/02, § 76,
15 November 2007).

140. On the whole, the Court reserves sufficiégilbility in defining
the required standard of health care, decidingnitaocase-by-case basis.
That standard should be “compatible with the huhignity” of a detainee,
but should also take into account “the practicahdieds of imprisonment”.

141. Turning to the present case, the Court ntias the applicant
complained that his eyesight had seriously detatgor in prison. Indeed,
that applicant had lost almost all of the sighhis left eye, whereas he was
already blind in the right eye at the moment of dnieest. However, having
examined the materials in its possession, the dsuinable to conclude
that the deterioration of the applicant's eyesiglas imputable to the
authorities, or that his poor eyesight as such imasmpatible with his
detention from the standpoint of Article 3 of thertWention.

142. The situation with the applicant's other tireabnditions, namely
Aids, combined with various concomitant diseases e lymph cancer,
raises more concern. The Court notes that ceréats fare not disputed by
the parties. First, it is clear that the applicaas and remains seriously ill,
that he is suffering from advanced Aids, and that2006—-2008 he
developed a number of opportunistic infections #&mph cancer. The
parties seem to agree that the applicant suffers fris ailments and that his
condition has deteriorated since his arrest.

143. Secondly, the applicant did not dispute thibile in the remand
prison he received certain forms of basic medisaistance. In particular,
he received, either from his relatives or from tpeson pharmacy,
commonly used anti-inflammatory and anti-viral dswmnd antiseptics.

144. Thirdly, the applicant admitted that he hatused to undergo a
blood test after his arrest in April 2004. Howewvitle Court attaches little
importance to that episode. The applicant refusathtiergo that test before
the first symptoms of HIV appeared. The Court coes that the central
issue in the present case is the treatment thécappreceived after he was
found to be HIV-positive, namely from September @@bwards. The first
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question to answer in this respect is whether th@i@ant had access to
anti-retroviral drugs.

(a) Access to anti-retroviral medicine

145. The Court recalls that the HAART treatmens\peescribed to the
applicant for the first time in November 2006. Tdwctors concluded that
the applicant could be kept in the remand prisamvided that he received
proper treatment and underwent regular monitorifghis health in a
specialised medical institution. However, the amgit's medical file does
not contain any clear indication that the HAART atreent was
administered in the first half of 2007.

146. The Court further notes that it was not ub@lJuly 2007 that the
applicant signed a written statement acceptingHAART treatment. As
transpires from the parties' submissions, suchatersent was a pre-
requisite for commencement of the HAART treatmemhere is no
information indicating that the applicant refused areatment before June
2007. The Court concludes that the HAART treatnves$ not proposed to
the applicant between November 2006, when it wesmenended, and June
2007.

147. As to the following period, the Court notémtt the applicant's
medical file and official reports produced by thevernment attested that
on several occasions the applicant refused “an eradion”, “injections”,
and “treatment” (the first such entry in the metlitiie is dated 15 June
2007). However, those documents did not specifytvidrad of treatment
was offered to the applicant and what examinatio@swvas supposed to
undergo. The Court reiterates that the authoribésthe penitentiary
institution should have kept a record of the aplits state of health and the
treatment he underwent while in detention (d€keudobin v. Russja
no. 59696/00, § 83, ECHR 2006-... (extracts)). tally, such a medical
record should contain sufficient information spegiciy what kind of
treatment the patient was prescribed, what treatrieractually received,
who and when administered it, how the applicantdesof health was
monitored, etc (see the 3rd General Report of tRd,Cguoted in the
“Relevant International Instruments” part abovéXhe applicant's medical
file is not specific enough in these respects (aghe case at hand), the
Court may make inferences. Furthermore, the Colbderves that in
September 2007 the investigator recommended tlaptison authorities
ensure a medical examination of the applicant &edatiministration of the
HAART treatment to him. In the circumstances then€concludes that, in
all probability, the applicant did not receive tHAART treatment from the
prison pharmacy.

148. That finding, however, is not decisive. Foétall, the Court does
not consider that in the circumstances the auiberitvere under an
unqualified obligation to administer the HAART tteegent to the applicant
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free of charge. The Court is aware of the fact thatlern anti-retroviral
drugs remain very expensive (segjtatis mutandisthe cases dfarara v.
Finland, no. 40900/98, Commission decision of 29 May 1988 also
S.C.C. v. Sweddyec.), no. 46553/99, 15 February 2000; Ancila Henao
v. The Netherland&ec.), no. 13669/03, 24 June 2003). The Couersdb
its findings in the recent case ®f. v. the United Kingdon{[GC], no.
26565/05, § 44, 27 May 2008), where it recognisedat t‘advances in
medical science, together with social and econodififerences between
countries, entail that the level of treatment ala# in the Contracting State
and the country of origin may vary considerablyhal case concerned the
provision of free health care to an alien sufferirgn Aids. In the Court's
opinion, broadly the same principle applies indhea of provision of health
care to detained nationals: the Contracting Statesbound to provide all
medical care that their resources might permit.

149. Secondly, as follows from the applicant's iweddfile, he did not
depend on the pharmacy's stock and could receigessary medication
from his relatives. The applicant did not allegettiprocuring those
medicines imposed an excessive financial burdehimnor on his relatives
(cf. Mirilashvili v. Russia (dec.), no. 6293/04, 10 July 2007, atgmmatov
v. Azerbaijan nos. 9852/03 and 13413/04, 29 November 2007)sulch
circumstances the Court is prepared to accepttiigadbsence of the anti
retroviral drugs in the prison pharmacy was not,sash, contrary to
Article 3 of the Convention.

150. The Court notes, however, that the applisasgmplaint concerns
not so much access to the necessary drugs asttiwiaes' refusal to place
him in a specialised clinic. The Court accepts tbamplex medicinal
treatment often requires constant supervision bgcigfist doctors, and
taking drugs without such supervision may causeenh@rm than good. As
follows from the official reports produced by thev&rnment, the applicant
insisted on his placement in a specialised hospitalrder to undergo the
HAART treatment. Therefore, the next question tcahewered is whether
that was a legitimate claim, or, as the Governmamgested, a mere
pretence.

(b) Access to a specialist medical assistance

151. The Court wishes to recall certain facts Whia its opinion, are
crucial for understanding the applicant's situatibBrom the Government's
submissions it follows that the prison hospital vegsiipped and staffed to
treat a broad range of ilinesses, in particulas¢hprevalent in the Russian
prison system, such as tuberculosis. However, ttlear that the prison
hospital did not have a department specialisetiertieatment of Aids. The
Court notes that one of the doctors in the prisospital had undergone
training in HIV diagnostics. However, there is nodence that that training
included anti-retroviral therapy. Furthermore, thés no information that
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the HAART therapy has ever been administered withéprison hospital,
and that the medical staff working there had theesgary experience and
practical skills for administering it.

152. The Court notes that, among other departm#rsrison hospital
had a department for infectious diseases, wherappécant was placed in
October 2007. According to Decree no. 170 of thaidlry of Health (see
the “Relevant Domestic Law” part above), if theraswno specialised clinic
available, a patient suffering from Aids could baged in an infectious
diseases hospital. The text of the Decree shovistten in domestic terms
an infectious diseases hospital is not regardea ‘@pecialised clinic” for
the treatment of Aids: it is a substitute where specialised clinic is
available.

153. The Court further notes that on 23 Octob&72he applicant was
examined in the Moscow AIDS Centre which, indisplya was a
“specialised clinic’. The doctors concluded thatke thpplicant should
undergo further in-patient examination and treatmanthat Centre. On
26 October 2007 the applicant was admitted to thgop hospital. Five
days later the investigator in charge of the applis case decided that the
applicant's diseases could not be treated in timglitons of the remand
prison and asked the court to release the applicarttail. However, ten
days later the investigator changed his mind afhgseel the application for
release on bail. The applicant's medical file dogtscontain any evidence
that between 31 October and 9 November 2007 thikcappunderwent any
new medical examination which would rebut the cosidns of the earlier
report. If there is any explanation for the suddeange in the investigator's
position, it does not pertain to the medical nedfdbe applicant.

154. 1t is true that in the following weeks thepkpant refused
examination by the prison doctors. The Court adntiitat in certain
circumstances the refusal to undergo examinatidneatment may suggest
that the applicant's state of health is not adcafitas he claims (see
Gelfmann v. Francecited above, 8 56). However, in the circumstarafes
the present case the applicant's attitude was stahelable.
Notwithstanding a serious deterioration in the mapit's health, and despite
the specialist doctors' clear recommendation teathould be transferred to
an outside specialised clinic, he remained in thé&sop hospital.
Furthermore, the prison doctors attested that pipiant was fit to support
the continuing detention and could participatehia triminal proceedings
(see the court's ruling of 15 November 2007), desthie fact that (a) the
most recent medical examination had reached thesijepconclusion, and
(b) since then the applicant had not undergone reaw comprehensive
examination, for whatever reason.

155. On 21 December 2007 the Court, having exaithe evidence
before it, decided to obtain more information abih& applicant's state of
health. It indicated, under Rule 39 of the Rules @durt, that the
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Government and the applicant should form a bi-panti medical
commission which would answer a number of questirsulated by the
Court. The Government replied that the creationso€h commissions
would be contrary to the domestic legislation. Hegrethey did not refer to
any law which would prevent the examination of digyd by a mixed
medical commission, to include doctors of his choithe Court further
observes that the applicant's health was examineskeweral occasions by
mixed commissions made up of doctors from variduscs. In any event,
the State “should not deny the possibility to reeanedical assistance from
other sources, such as the detainee's family damtoother qualified
doctors” (seesarban v. Moldoviano. 3456/05, § 82, 4 October 2005). In the
circumstances the Court considers that the Govartisneefusal to form a
mixed medical commission was arbitrary. The Couitt therefore draw
adverse inferences from the State's refusal to emeht the interim
measure.

156. To sum up, the Court concludes that as frieeneind of October
2007, at the very least, the applicant's medicailditimn required his
transfer to a hospital specialised in the treatmantAids. The prison
hospital was not an appropriate institution forsthpurposes.

157. Finally, the Court observes that it does detect any serious
practical obstacles for the immediate transfer b tapplicant to a
specialised medical institution. Thus, the MoscovD@ Centre (a clinic
which would most probably have been the applicash'stination in the
event of his transfer from the prison hospital) Wasated in the same city,
and it was prepared to accept the applicant fopaitient treatment. It
appears that the applicant was able to assume ohtis¢ expenses related
to the treatment. Furthermore, in view of the agpit's state of health and
his previous conduct, the Court considers thatséwurity risks he might
have presented at that time, if any, were neglkgddmpared to the health
risks he faced (seéouisel v. France no. 67263/01, 88 47, ECHR
2002-1X). In any event, the security arrangementdenby the prison
authorities in Hospital no. 60 did not appear vasynplicated.

158. In the final analysis, the Court considerst tlihe national
authorities failed to take sufficient care of thgokcant's health to ensure
that he did not suffer treatment contrary to Agi@ of the Convention, at
least until his transfer to an external haematahalghospital on 8 February
2008. This undermined his dignity and entailedipalarly acute hardship,
causing suffering beyond that inevitably associatéti a prison sentence
and the illnesses he suffered from, which amourttednhuman and
degrading treatment. There has therefore beenlatioio of Article 3 of the
Convention.
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[ll. ALLEGED VIOLATION OF ARTICLE 5 OF THE CONVENTON

159. The applicant complained that the reasonsnghy the courts for
the detention order and the subsequent extensiacieed any factual
substantiation and were therefore arbitrary; thetsadid not verify whether
there were any grounds for his detention. In saafarelevant, Article 5 of
the Convention, referred to by the applicant, plesi

“1. Everyone has the right to liberty and security person. No one shall be
deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:

(c) the lawful arrest or detention of a persoreettd for the purpose of bringing
him before the competent legal authority on realtenasuspicion of having
committed an offence or when it is reasonably aereid necessary to prevent his
committing an offence or fleeing after having deoe

3. Everyone arrested or detained in accordanceh wite provisions of
paragraph 1 (c) of this Article shall be broughomptly before a judge or other
officer authorised by law to exercise judicial powead shall be entitled to trial within
a reasonable time or to release pending trial. &elemay be conditioned by
guarantees to appear for trial.

4. Everyone who is deprived of his liberty by atrer detention shall be entitled to
take proceedings by which the lawfulness of hieudn shall be decided speedily
by a court and his release ordered if the detengioot lawful.”

A. Admissibility

The Court considers, in the light of the partiaghraissions, that the
complaint raises serious issues of fact and laweutizte Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not riegtly ill-founded within
the meaning of Article 35 § 3 of the Convention. Niher ground for
declaring it inadmissible has been established.

B. Merits

1. The Government's submissions

160. The Government claimed that the applicarg®rdion had been
lawful and justified. As regards a possible libenaton health grounds, they
maintained that the Decree of 6 February 2004 rnedeto by the defence,
did not apply to the applicant's situation. Thati2e established the list of
diseases which could justify the conditional reéead a convict from
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serving a prison sentence. The applicant, howekad not been yet
convicted. Therefore, at that stage the Decree measapplicable to him.
Further, his doctors had always confirmed that dpelicant was fit to
participate in the investigative actions and thertbearings.

161. The Government claimed that the applicant taksn into custody
on the basis of a “reasonable suspicion” against fAihey referred to the
testimonies and documents in the case file whishtheir view, justified
that suspicion. They further noted that the applisaprosecution was
authorised by a ruling of the judge of the SimokowDistrict Court of
6 April 2006, as provided by the Code of Criminebé&dure.

162. As to the decision to extend the applicatgtention on remand, it
was taken on the basis of information receivedhgygrosecution from the
Ministry of Internal Affairs. According to that iofmation, received as a
result of operational and search activities, thpliaant planned to leave
Russia. That information was referred to by thespcotion in support of
their request of 2 June 2006 to extend the detertio remand. At the
hearing of 2 June 2006 the defence claimed, in taobs, that the
information had been obtained unlawfully. Howevéhe court was
precluded from examining that aspect of the casel iHbeen otherwise the
court would have had to evaluate evidence and deoidthe applicant's
guilt, which was not its task at that stage of pineceedings. Instead, the
district court indicated that the defence couldlleinge the decision to
begin operational and search activities within s&eaproceedings. The
applicant, as a professional lawyer, should hawenlmvare of that legal
avenue available to him.

163. The Government claimed that the applicamtigicuous detention
was justified by the “gravity of the charges, thmplécant's personality and
profession, taking into account information avdeatn the Russian courts,
and given that there were sufficient reasons tebelthat, if released, the
applicant could abscond from the investigative adties and the court,
would interfere with the course of justice by takirsteps aimed at
destroying evidence, would put pressure on witreess®l victims, [and]
would contact other accused who were hiding frorstige”. Those
conclusions were made on the basis of the follownfgrmation:

- a communication received from the Ministry ofdmtal Affairs about
the applicant's plans to leave Russia;

- statements by a number of witnesses, includirg dpplicant's co-
defendants;

- the testimony of witness Ms M., who representedinterests of one of
the shareholders of the companiofnskneft VNK She explained that the
applicant had threatened her in connection withgnefessional activities,
which were intended to protect the interests ofamiy shareholders in
“Yukos”.



34 ALEKSANYAN v. RUSSIA JUDGMENT

The domestic courts also assessed other factah, asithe applicant's
age, health and family situation. However, thesasterations were
outweighed by the other information about the ayawit, which led the
courts at two instances to conclude that the appiishould be detained.

164. The Government claimed that the length oémt&n on remand
did not exceed the time strictly necessary to cohthe investigation. The
pre-trial investigation was carried out with “spacdiligence”, without
delays or “red-tape”. The applicant's case wasutétanding complexity. A
lot of time was spent on locating and seizing tkeeessary documentary
evidence and in identifying experts in various dgl who had then to
examine a great number of financial and economicuhents. A large
number of witnesses had to be questioned.

165. The Government further maintained that thgliegnt had never
complained before the courts of appeal about a tdckpecial diligence.
Neither had he lodged a civil claim against thespomtion authorities
seeking damages for the delays in the proceedimgs. Government
referred to Article 1069 of the Civil Code of theiggian Federation, which
provides for compensation for non-pecuniary damageases of unlawful
acts or inactivity of State authorities.

166. The Government further claimed that the defeenjoyed all
procedural guarantees during the detention heariipe Government
referred to the records of the respective detentiearings. The court of
appeal had examined all substantive aspects rdlevdme lawfulness of the
applicant's detention. The Government reiterated the Russian courts
were precluded from examining the evidence relisdop the prosecution
because it would be tantamount to establishing applicant's guilt or
innocence.

167. As to the decision of 2 November 2007, theréament claimed
that the domestic courts did not have the poweretease the applicant.
Under Article 29 of the Code of Criminal Procedutiee court has the
power to apply the following measures of restracustody, house arrest,
and bail. Milder measures of restraint (such asiragtertaking not to leave
the place of residence) are imposed by a simplisidacof the investigator,
or by the court. However, if a measure of restraras applied by a joint
decision of the investigator and the prosecutamitld be lifted only if both
agreed. Since the prosecutor had opposed the esbédlse applicant at the
hearing, the court maintained the detention order.

2. The applicant's submissions

168. The applicant maintained that his detenti@as wmcompatible with
Russian law. He suffered from at least three médioaditions which
precluded incarceration under the “List of AilmeRt®cluding Punishment”
(see the “Relevant Domestic Law” part above). Tlw&nment's argument
that the legislation at issue was only applicablednvicted criminals was
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contrary to common sense. As the ConstitutionalrCouRussia had held
in one of its cases, the domestic courts, in degidin whether to place a
criminal suspect in detention on remand, shouldsdmnly if the person
faced a real prospect of punishment if convictetdusl remanding in
custody somebody who was due to be released afteviation was
senseless. The applicant further claimed that biendion after 2 March
2008 had been unlawful. The last extension of letemtion, imposed on
6 February 2008, had expired on 2 March 2008. @hdhte he submitted a
request to the prison warden seeking his immedeltase, but this was
refused.

169. Further, the applicant claimed that there was “reasonable
suspicion” against him that would warrant his deten The applicant
lacked legal capacity to commit the first offenogputed to him. As to the
second offence, it was imputed to the applicany selveral years after it
had allegedly been committed. The charges agdiesapplicant arose from
an investigation which had been ongoing for ov&rysars. In any event,
the courts had never examined the evidence agdinst but merely
reproduced the account given in the prosecuticetgigst for detention.
Under the relevant provisions of the Russian Cad€ominal Procedure,
the courts are not required to consider whetheretrege any facts or
evidence giving rise to a “reasonable suspiciordt tthe accused has
committed an offence.

170. The applicant further argued that even ifdheount proposed by
the prosecution was accepted, the facts referreth ttheir request for
detention would not satisfy a “reasonable obsertieat the applicant had
been involved in the imputed offences.

171. The applicant claimed that his detention was in compliance
with Article 5 § 3 of the Convention, in that theognds for his detention
adduced by the domestic courts were abstract amdotyped, were based
on unsubstantiated allegations, were outweighectdigpelling evidence
against detention, and that no alternative detertar been considered. The
applicant had always cooperated with the investigaduthorities and
arrived at the court when summoned; the police faddd to identify or
produce the report which allegedly confirmed theligpnt's intention to
leave Russia.

172. The applicant also noted that Russian lawbéshed maximum
time-limits for detention pending investigation,timot for detention during
the time when the accused could study the caseltie case was ready for
trial in December 2006; however, the applicant \abmost blind, so the
investigator had to read him the case file. Frono®er 2007 the applicant's
health deteriorated to the extent that the applieas essentially unable to
continue working with the case file. As a resuig aipplicant was trapped in
a “statutory loophole” that permitted his detentiorbe extended repeatedly
without limit.
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173. Under Article 5 8§ 4, the applicant complairiedt the courts did
not review the lawfulness of his detention. The &awment admitted that
the CCrP prohibited the courts from undertaking amgmination of the
merits or admissibility of the evidence. Furthermoraccording to the
applicant, in the period between the court ordetsreling his remand, he
did not have a judicial remedy by which the lawada of his detention
could be decided. When the applicant's health @akharp turn for the
worse in October 2007, the court held that the pref the applicant's
release was subject to the sole discretion ofrthestigator.

174. Finally, the applicant claimed that the degaron of his liberty had
been applied for reasons alien to Article 5, arad Article 18 had thus been
violated. He claimed that the State authorities &adsted him in order to
prevent the lawful management ¥ukosfrom regaining control of the
company. Subsequently, the authorities tried tegarnee the applicant into
giving false statements against other senior masagehat company.

175. The Court considers, in the light of the igpattsubmissions, that the
complaint raises serious issues of fact and laweutizte Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not riegtly ill-founded within
the meaning of Article 35 § 3 of the Convention. Niher ground for
declaring it inadmissible has been established.

3. The Court's assessment

176. The Court notes that in his original applmatand subsequent
observations the applicant claimed that his detentiad been contrary to
Article 5 of the Convention under several heads:wiés unlawful,
unjustified, and lasted too long. Having examineddrguments, the Court
does not consider it necessary to examine allerhthinstead, the Court will
concentrate on his third allegation, namely tha ¢ontinuous detention
exceeded the “reasonable time” requirement of kxti6 § 3 of the
Convention.

(a) General principles

177. The Court reiterates that the issue of whiedhgeriod of detention
Is reasonable cannot be assegsedbstracto A person charged with an
offence must always be released pending trial sriles State can show that
there are “relevant and sufficient” reasons toifyshe continued detention
(see, as a classic authoritWembhoff v. Germang7 June 1968, § 12, Series
A no. 7, andYagcl and Sargin v. Turkey8 June 1995, § 52, Series A
no. 319-A). The persistence of reasonable suspitianthe person arrested
has committed an offence is a conditgine qua norfor the detention to be
lawful under Article 5 8 1 (c) of the Conventioneés among many
authorities, W. v. Switzerland 26 January 1993, 8§30, SeriesA
no. 254-A). However, after a certain lapse of timhelo longer suffices. In
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such cases, the Court must establish whether bie gtounds given by the
judicial authorities continued to justify the defaiion of liberty.

178. The Convention case-law has developed fowicbacceptable
reasons for refusing bail: the risk that the acdusd fail to appear for trial
(seeStogmudller v. Austrial0 November 1969, § 15, Series A no. 9); the
risk that the accused, if released, would takeomnctio prejudice the
administration of justice (se&embhoffcited above, § 14) or commit further
offences (sedlatznetter v. Austrial0 November 1969, 8§ 9, Series A no.
10) or cause public disorder (sketellier v. France 26 June 1991, § 51,
Series A no. 207).

179. Further, the Court has reiterated that sigjfthe burden of proof to
the detained person in matters of detention isataatint to overturning the
rule of Article 5 of the Convention, a provision it makes detention an
exceptional departure from the right to liberty ande that is only
permissible in exhaustively enumerated and strictfined cases (see
Rokhlina v. Russja no. 54071/00, 8§ 67, 7 April 2005, anitlikov v.
Bulgaria, no. 33977/96, 88 84-85, 26 July 2001). The nafigndicial
authorities must examine all the facts arguingoioagainst the existence of
a genuine requirement of public interest justifyimgth due regard to the
principle of the presumption of innocence, a departfrom the rule of
respect for individual liberty, and must set theot @ their decisions.
Arguments for and against release must not be fgémead abstract” (see
Clooth v. Belgium12 December 1991, § 44, Series A no. 225), botato
references to the specific facts and the appliegrgrsonal circumstances
justifying his detention (se®anchenko v. Russiano. 45100/98, § 107,
8 February 2005).

180. Finally, the Court emphasises that when degigthether a person
should be released or detained, the authoritie® l@av obligation under
Article 5 8§83 to consider alternative measures twsuee his or her
appearance at the trial (s€eulaoja v. Estonia no. 55939/00, § 64,
15 February 2005, andlabtoiski v. Poland no. 33492/96, § 83,
21 December 2000).

(b) Application to the present case

181. The Court notes that the applicant was auesh 6 April 2006. He
has been held in custody ever since. Thereforepéhied to be taken into
consideration has lasted two years and eight moS8tnsh a length of pre-
trial detention is a matter of concern for the QGof{see Govorushko v.
Russia no. 42940/06, 8§ 45, 25 October 2007). The Caaitenates that the
Russian authorities were required to put forwardy weeighty reasons for
keeping the applicant in detention for such a lotighe (see
Korchuganova v. Russiao. 75039/01, 8§ 71, 8 June 2006).

182. The Court notes that the applicant's detentmuld initially have
been justified by two reasons: the risk of intezfere with the course of
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justice, and the risk that the applicant might absic As from 23 August
2006 the courts also referred to the risk of reuffeg. The Court reiterates
in this respect that the authorities cannot judtiiy continuing detention by
a mere reference to such risks; they must refapgxific facts about the
applicant's behaviour, his personal circumstanetes(seé/lasov v. Russja

no. 78146/01, § 108, 12 June 2008).

183. In the present case the domestic courtsreefdo the following
circumstances in support of their conclusions: ta@ severity of the
sentence faced by the applicant; (b) the appledpersonality”; (c) his
connections abroad; (d) the results of the searchéss premises; (e) the
“operative information” received from the Ministryf Interior that the
applicant had been preparing to flee from Russt tzad tried to contact
some of his co-defendants; (f) his professionatusta(g) the document
seized at the office of Mr D.G. entitled “Summanablysis ...”; and (h), the
circumstances in which the applicant had been tadesin addition, the
Government in their observations referred to tlagestents by unidentified
witnesses, and by Ms M., who, according to the @awent, had received
threats from the applicant in the past. Howevee, @ourt observes that
these statements were not referred to by the damnesturts. The Court
reiterates that it is essentially on the basis & teasons given in the
domestic courts' decisions and of the true factstimeed by the applicant
in his appeals that the Court is called upon taddewhether or not there
has been a violation of Article 5 8 3 of the Corti@m (seeKorchuganova
cited above, 8 72|lijkov, cited above, 8§ 86; antlabita v. Italy [GC],
no. 26772/95, § 152, ECHR 2000-1V). Since the ddmesourts did not
refer to the statements referred to by the Govemyrtee Court will not
consider them in its analysis under Article 5 §sge(Panchenkp cited
above, § 105).

184. At the outset, the Court notes that the ddmesurts did not make
an attempt to link any of the above facts with $pecific risks they were
using to justify detenion. Thus, the Court doesses how any of the facts
could have proved the risk of re-offending, to whibe authorities referred
as from 23 August 2006. The Court points out that¢harges against the
applicant concerned the period of 1998-1999 (misgpyation of shares)
and 2000-2002 (personal income-tax evasion). Giliahthe acts imputed
to the applicant had allegedly been committed by m his capacity as
head of the legal department bfikos a post which he had occupied until
2003, it is dubious that the applicant would stdve been able to continue
his alleged criminal activity in 2006-2007, and edplly after 29 March
2006, when an interim receiver was appointed bycinart to administer
Yukoswithin the framework of the bankruptcy proceedings

185. The other grounds for the applicant's coetihdetention were the
domestic authorities' findings that the applicardswiable to abscond or
pervert the course of justice. In support of thatlihg the courts referred,
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first, to the severity of the sentence faced. Tlwr€Caccepts that it is a
relevant element in the assessment of the rislbe¢@nding. However, the
Court has repeatedly held that the gravity of tharges cannot by itself
serve to justify long periods of detention or toticipate a custodial
sentence (sePanchenko v. Russi@ited above, 8 1025oral v. Poland
no. 38654/97, 8§68, 30 October 2003; ariBelevitskiyv. Russia
no. 72967/01, § 101, 1 March 2007).

186. Further, the domestic courts did not prowleééails of what they
understood by the applicant's “personality”. Thiemence to the applicant's
“connections abroad” was not supported by any aiacfacts. The facts
concerning the applicant's situation which were tioeed in the courts'
decisions (namely that the applicant had a jobediywermanently in
Moscow, and raised a minor son) militated in favadrthe applicant's
release rather than the reverse.

187. Further, the domestic courts failed to explhat evidence they
found during the searches, and how that evidenowesth that the applicant
was preparing to flee or interfere with the coursgustice. Neither did the
courts explain what kind of “operative activitieead been conducted in
respect of the applicant, or what their purposethow® and, most
importantly, specific results had been.

188. As to the applicant's professional statusneassuming that it was
a relevant consideration, the Court notes thatad been known to the
authorities from the very beginning of the inveatign in 2004. However,
they did not consider it necessary to arrest hitil 006. The same is true
with regard to the document discovered in Mr Ds®ffice in 2004 which
allegedly showed the applicant's intent to put gues on law-enforcement
officials.

189. Finally, the fact that the applicant washae flat of a friend when
arrested did not demonstrate that the applicangbaeé into hiding. He was
not formally required to remain in his own flat @t times, or even to
inform the authorities of his whereabouts. The saom@cerns his absence
from the court hearing of 6 April 2006, at whichlyrhis lawyer was
present. The applicant attended most of the heamogcerning his case,
including the hearing of 5 April 2006. He was netjuired to appear in
person in court on 6 April 2006, when the courtivadekd its decision
authorising criminal proceedings against him.

190. In sum, the Court concludes that each oabmwe arguments taken
separately was open to criticism. However, the Csuprepared to admit
that the combination of the above arguments couddify the applicant's
initial arrest and his detention for some timeleaist on an arguable basis.
The question arises whether the arguments addugeitheb courts were
sufficient to justify the whole period of the agalnt's detention in custody.

191. The Court reiterates its above finding tha® danger of re-
offending was not convincingly demonstrated bydbenestic courts at any
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moment. As regards the applicant's presumed patdntinterfere with the
establishment of the truth, “with the passage mktihis ground inevitably
became less and less relevant” (Baachenkaited above, 8§ 103; see also
Muller v. France 17 March 1997, 8§ 4BReports1997-I1; andDebboub alias
Husseini Ali v. Franceno. 37786/97, 8 44, 9 November 1999). In this
respect the Court notes that the investigationha dpplicant's case was
terminated on 12 December 2006. Therefore, by thé ef 2006 all
witnesses had been questioned, all materials ¢tetleand expert
examinations conducted. Furthermore, after 29 M&@b6 the company
was under the control of the interim receiver, after 4 August 2006, that
of the bankruptcy trustee, with whom the applicéwad no relations
whatsoever. The Court considers that by the en8006 the applicant's
ability to influence witnesses and to destroy doentary evidence, and the
risk of collusion, were essentially non-existent.

192. As regards the danger of fleeing, the Cobseoves that with the
course of time it became negligible, given the egapit's precarious state of
health. On 15 September 2006 the applicant wasdféaiibe HIV-positive.
On 22 November 2006 the doctors noted that theiGgtls condition was
worsening, and recommended HAART treatment for hifhe Court
reiterates its findings under Article 3 of the Cention, namely that this
treatment required constant medical supervisioa gpecialist clinic, and
that without such treatment the applicant's healtd even life were at
serious risk. The Court considers that it wouldMeey difficult for the
applicant to receive such treatment while, at gmaestime, hiding from the
authorities within the country.

193. As to the danger of fleeing abroad, the Crgalls its findings in
the case otind v. Russigno. 25664/05, § 81, 6 December 2007). In that
case the Court held that “the domestic authortiiesnot explain why the
withdrawal of his Russian travel passport, a measuplicitly envisaged in
domestic law for removing flight risks, would noave been sufficient to
prevent him from absconding abroad.” That conclusimade in respect of
a foreign national, ia fortiori applicable in the circumstances of the present
case where the applicant was a Russian nationdlhad well-established
ties in the country (he was the sole custodialqtaséa minor son).

194. The Court also notes that at no stage inptbeeedings did the
national court consider the possibility of relegsthe applicant on bail,
even when the investigator in charge of the apptisaase was in favour of
that measure (sd®wiecki v. Polangd no. 27504/95, § 63, 4 October 2001;
andDolgova v. Russiano. 11886/05, 88 38 et seq., 2 March 2006).

195. Finally, the Court notes that on 6 Febru@9&the proceedings in
the applicant's case were suspended due to theamfd poor health. The
Court accepts that, in principle, short interrupscf the trial on medical
grounds are permissible. However, the applicantgtion is exceptional.
He has already spent more than 34 months in detenome of the
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applicant's illnesses are incurable. It appear$ tha prospects of any
treatment he receives or may receive are unceifauns, his detention may
last indefinitely and the trial may never resume.the circumstances the
Court finds that the applicant's detention has &st meaningful purpose,
and that further maintaining of that measure dfra@st is incompatible with
Article 5 of the Convention.

196. In sum, the Court concludes that, as fromebder 2006, the
authorities prolonged the applicant's detentiorgounds which cannot be
regarded as “relevant” and “sufficient”, even takimto account their
cumulative effect.

197. There has therefore been a violation of Agti6 § 3 of the
Convention.

IV. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTON

198. The applicant complained that the court wdsrawhich had
authorised searches in his premises had not bdkciesuly specific. As a
result, the searches in his flat and country hdus# been arbitrary and
contrary to Article 8 of the Convention, which pides:

“1l. Everyone has the right to respect for his qév... life, his home and his
correspondence.

2. There shall be no interference by a public ety with the exercise of this right
except such as is in accordance with the law ameédgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”

A. Admissibility

199. The Government claimed that the applicant hatl exhausted
domestic remedies in respect of this complaint.sTlme had not challenged
the lawfulness of those searches before the cdAltesnatively, the
Government claimed that the applicant had failed¢dmply with the six-
month time-limit established in Article 35 of the@ention, if calculated
from the date of the searches.

200. With regard to the Government's objectiort tha applicant did
not challenge the legality of the search ordems,dpplicant insisted that he
had done so. The applicant had lodged appealssadaoth search orders,
which were dismissed on 17 May 2006.

201. The Court notes that the applicant appeajathst the decisions of
the Simonovskiy District Court authorising searchedis premises. His
appeals were examined and dismissed at final iostam 17 May 2006.
The Court further notes that the complaint aboubawful searches was
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formulated for the first time in the applicationrdo sent by fax on
16 November 2006. Thus, the requirements of Artide 8§ 1 of the
Convention were complied with. The Government's eotipn must
therefore be dismissed.

202. The Court considers, in the light of the igattsubmissions, that the
complaint raises serious issues of fact and laweutite Convention, the
determination of which requires an examination hed merits. The Court
concludes therefore that this complaint is not reatly ill-founded within
the meaning of Article 35 § 3 of the Convention. Nier ground for
declaring it inadmissible has been established.

B. Merits

1. The Government's submissions

203. The Government claimed that the interferamitke the applicant's
home had been justified under paragraph 2 of Art&lof the Convention.
Thus, the applicant had been suspected of haviggn@ed in 1999 the
embezzlement of property and shares of several api@p active in the oil
industry. The applicant was a lawyer and a memb#reoMoscow Bar; as a
result, special rules set out in Chapter 52 ofGReP applied to him. Those
rules required that any investigative measure tffg¢he applicant should
be preceded by a court authorisation.

204. The premises on which the alleged crimes Ilte®h committed
were located at 5, Zagorodnoye highway, Moscow.t Hadaress related to
the territorial jurisdiction of the Simonovskiy Digt Court of Moscow. On
4 April 2006 the investigator in charge of the cagplied to that court,
seeking authorisation for searches. On 4 and 5l 206 the court issued
three authorisations. It identified the documermsght by the prosecution
authorities with sufficient clarity.

205. The first search was carried out in the preseof the applicant's
relatives. The second search was carried out in piresence of the
applicant's bodyguard and the applicant's lawydre Third search (of
10 April 2006) was carried out in the presenceneftiead of the village. All
the persons present during the search were infowhdigeir rights and, in
particular, of their right to make observationsd about the aim of the
search. They were asked to produce the documemtsamed in the court's
authorisation for the searches. The documents Gealmeing the searches
were described in the search record and placedaled boxes. None of the
persons present during the search made any olbsewvah the search
record. As a result of the searches, the GPO seaimediments which
corresponded to the description made in the awghiton issued by the
Simonovskiy District Court.
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206. The Government further indicated that in sas@ncerning white-
collar crime it is impossible to specify all the adonents which the
investigative authorities may obtain during a skaftherwise it would be
a seizure and not a search.

207. The Government concluded that the searchethanapplicant's
premises were not arbitrary, pursued a legitimateand were carried out
in compliance with paragraph 2 of Article 8 of ienvention.

2. The applicant's submissions

208. The applicant claimed that the search wasrhat not been issued
in accordance with the law, were poorly motivateallowed the
investigators unfettered discretion, and made mwipion for safeguarding
privileged materials protected by professional segrHe invited the Court
to examine the search orders: the operative péartisose orders identified
no documents whatsoever. The Government had sths#dthere were
grounds to believe that evidence related to thegatl crimes would be
found in the applicant's premises. However, the édowient had not
identified any such evidence in support of thiseassn, and nor had the
domestic courts.

209. The Government further stated that the agplis father and
brother were present at the search of the flat, thatl a guard and the
applicant's lawyer were present during the seafdhsocountry house. The
applicant's lawyer, however, only learned of theestigators' arrival from
the guard, and by the time he arrived at the cgumiuse the investigators
had already seized and packed numerous documethtiteams. As for the
Government's comment that these persons were eghtitd include
objections in the search records, it failed to tdgrhow this right was of
any practical value in circumstances where the stigators enjoyed
completely unrestricted rights of search and seizur

210. The Government's assertion that the appl&caalatives, present
during the search, were asked “voluntarily to suwiler the documents
identified in the [search] order$§ a non sequitur, since the search orders
did not identify any documents.

211. The Government's assertion that the seawrde identified the
number and individual features of the items anduduents seized is only
partly true. Whilst many of the items seized watentified (e.g. a watch
collection), the documents seized were not recordedny identifiable
fashion, including, most importantly, the applicamiient files.

3. The Court's assessment

212. According to the Court's case-law, the seafch lawyer's office,
including documents and electronic data, amountantonterference with
his “private life”, “home” and “correspondence” éMiemietz v. Germany
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16 December 1992, 88§ 29-33, Series A no. 25Idnosius v. the United
Kingdom (dec.), no. 62002/00, ECHR 2002-VIBallinen and Others v.
Finland, no. 50882/99, 88 70-72, 27 September 2005Vdes$er and Bicos
Beteiligungen GmbH v. Austriao. 74336/01, 88 43-45, ECHR 2007-...).

213. Such interference gives rise to a breachrdtla 8 unless it can be
shown that it was “in accordance with the law”, sued one or more
legitimate aim or aims as defined in paragraph @ was “necessary in a
democratic society” to achieve those aims. TherCsyrepared to accept
that in the present case the searches were lawfdiomestic terms and
pursued a legitimate aim. What remains to be exathis whether the they
were “necessary in a democratic society”.

214. The Court has repeatedly held that persecatim harassment of
members of the legal profession strikes at the eart of the Convention
system. Therefore the searching of lawyers' presms$®uld be subject to
especially strict scrutingseeElci and Othersy. Turkey,nos. 23145/93 and
25091/94, §8 669, 13 November 2003). To determinectindr these
measures were “necessary in a democratic sociby'Court has to explore
the availability of effective safeguards againsasédor arbitrariness under
domestic law and check how those safeguards opleiratitie specific case
under examination. Elements taken into considarahahis regard are the
severity of the offence in connection with whicle tearch and seizure have
been effected, whether they were carried out patdioea warrant issued by
a judge or a judicial officer — or subjected toeafthe-fact judicial scrutiny
—, whether the warrant was based on reasonablécsuspand whether its
scope was reasonably limited. The Court must astew the manner in
which the search was executed, and — where a l@agffice is concerned —
whether it was carried out in the presence of alependent observer to
ensure that material subject to legal professipnailege is not removed.
The Court must finally take into account the exterft the possible
repercussions on the work and the reputation op#reons affected by the
search (se€amenzind v. Switzerland6 December 1997, § 4Reports
1997-VIII; Buck v. Germanyno. 41604/98, § 45, ECHR 2005-18mirnov
v. Russia no. 71362/01, § 44, ECHR 2007-...; akdeser and Bicos
Beteiligungen GmbHcited above, 8 57; see al$@n Rossem v. Belgiym
no. 41872/98, 88 45 et seq., 9 December 2000).

215. Turning to the present case, the Court nbtashe search warrants
of 4 and 5 April 2006 were issued by the Basmanbigtrict Court
following a request by the prosecution. The Coudepts that the domestic
judge, while examining the request, was satisfied there was reasonable
ground for suspecting that the commission of adraad occurred and that
evidence might be found at the premises to be Bedr(sedramosius v. the
United Kingdom(dec.), no. 62002/00, ECHR 2002-VIII).

216. However, in the opinion of the Court, therskavarrants at issue
were formulated in excessively broad terms. Théywadd the prosecution
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authorities to search for “documents and objectgponmant for the
investigation”. Such wording gave the prosecutiarestricted discretion in
determining which documents were “of interest” fohe criminal
investigation. The Court recalls that in the caE&mirnov v. Russjeaited
above, the vagueness of the search warrant wasethelement which led
the Court to conclude that the search in the lalwyélat had been
incompatible with Article 8 of the Convention. TB®urt came to the same
conclusions in the case bifya Stefanov v. Bulgarigno. 65755/01, 88 34 et
seq., 22 May 2008), where the domestic authorggssched the office of a
lawyer suspected of kidnapping and extortion. lat ttase the Court held
that “neither the application for its issue [of thearrant] nor the warrant
itself specified what items and documents were ebgaeto be found in the
applicant's office, or how they would be relevaat the investigation.
Moreover, in issuing the warrant the judge did taich at all upon the
issue of whether privileged material was to be nrexdd. The same
characteristics can be found in the present cabe. Jearch warrants
delivered by the Simonovskiy District Court on danApril 2006 gave the
authorities unfettered discretion in deciding whatuments to seize, and
did not contain any reservation in respect of peyed documents, although
the authorities knew that the applicant was a Bamder and could have
possessed documents conferred to him by his clients

217. The Court is mindful of the fact that “elasi@ reasoning [of a
search warrant] may prove hard to achieve in urggiations” (liya
Stefanov v. Bulgariagited above, § 41). However, the Court notes tlyat b
the time of the searches the official investigaiimo the business activities
of the Yukosmanagement had been going on for almost threes.yEaom
the very beginning of the investigation the auttiesi should have known
that the applicant had been head of the legal trapat of Yukosin 1998—
1999, when the crimes were allegedly committed,@ndd have had in his
possession certain documents, electronic data Hred evidence pertinent
to the events at issue. Therefore, the lack of grogasoning and vagueness
of the search warrant cannot be explained by thenay of the situation.

218. The Court concludes that the serious defigieof the search
warrants of 4 and 5 April 2006 is in itself suféat to conclude that the
searches of the applicant's premises were condircteceach of Article 8
of the Convention.

V. OTHER COMPLAINTS

219. The Court took note of the remaining compaiconcerning the
applicant's detention and the searches in his gpesnhnamely the complaint
under Article 8 of the Convention, cited above,tth& detention was
detrimental to his family life, the complaint undirticle 13 that he did not
have an effective remedy to obtain his release, tardcomplaint under
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Article 18, that his criminal prosecution pursuedgoses other than those
stipulated in Articles 5 of the Convention, citedoge. Article 13 of the
Convention provides:

“Everyone whose rights and freedoms as set fortlthie] Convention are violated

shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actingioféicial capacity.”

Article 18 of the Convention provides:

“The restrictions permitted under [the] Conventionthe said rights and freedoms
shall not be applied for any purpose other tharsehtor which they have been
prescribed.”

220. The Court considers that the above complairgsconnected to the
other complaints made by the applicant to suchxéenéthat they should be
declared admissible. However, having regard téntlings under Article 3,
5 and 8 of the Convention, the Court considers th& unnecessary to
examine the above complaints separately.

VI. ARTICLE 34 OF THE CONVENTION — ALLEGED FAILURETO
COMPLY WITH THE INTERIM MEASURES

221. In his correspondence with the Court conogrnithe
implementation of the interim measures indicated thg Court under
Rule 39 of the Rules of Court, the applicant altetieat those measures had
not been properly executed. He also claimed thatdtebeen subjected to
undue pressure in connection with his applicatoothé Court.

222. On 24 January 2008 the Court invited the Ras&overnment to
submit observations as to whether they had compliéd their obligations
under Article 34 of the Convention in connectiorthmihe implementation
of the interim measures indicated on 27 NovembdrZihDecember 2007
under Rule 39 of the Rules of Court. The Governnveg also invited to
comment upon the applicant's allegations of pressur

Article 34 of the Convention provides:

“The Court may receive applications from any persamon-governmental
organisation or group of individuals claiming to the victim of a violation by one of
the High Contracting Parties of the rights settfarnt the Convention or the Protocols

thereto. The High Contracting Parties undertaketmdiinder in any way the effective
exercise of this right.”

Rule 39 of the Rules of Court provides:

“1. The Chamber or, where appropriate, its Pregideay, at the request of a party
or of any other person concerned, or of its owniomptindicate to the parties any
interim measure which it considers should be adbjtehe interests of the parties or
of the proper conduct of the proceedings before it.

2. Notice of these measures shall be given t€Ctramittee of Ministers.
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3. The Chamber may request information from theiggon any matter connected
with the implementation of any interim measures indicated.”

A. The Government's submissions

223. In respect of the alleged non-compliance withinterim measures
indicated by the Court, the Government referredhtgr letters of 7 and
11 February 2008. They claimed that the Russiamoaiies were taking all
necessary steps in order to examine the applicamt'dical condition,
establish the diagnosis and provide him with adexguaedical aid.
Furthermore, such measures had been taken evere b applicant's
complaint had been communicated to the Russian i@ment. The quality
of medical services in the prison hospital wasordy equal to but in some
respect better than in many civilian hospitals. §ihe applicant's transfer
to a civilian hospital was not necessary from a icadpoint of view.
Nevertheless, on 8 February 2008, pursuant to @bemmmendation of the
medical team which had examined the applicant Baltuary 2008, he was
transferred to city hospital no. 60. The delayha tmplementation of this
measure was fully imputable to the applicant hifmsgho refused to be
subjected to specific analysis and treatment.

224. The authorities of the Russian Federationewest aware of the
applicant's complaint to the Court until 28 Janua®@8, the date of its
communication. Therefore, they were not in a positito prevent the
applicant from complaining to the Court or othemvisterfering with his
right under Article 34. The Government concludeat the authorities of the
Russian Federation had complied with their oblgadiunder Article 34 of
the Convention.

225. In reply to the assertion by the applicdatigyer that his client was
offered treatment in exchange for false testimotiye Government
submitted that the Federal Service on the ExecutibrPenalties was
considering bringing a defamation claim against taevyer. In the
Government's opinion, this was a proper legal reado the applicant's
false assertions about improper dissuasion.

B. The applicant's submissions

226. The applicant maintained that the interim snea indicated on
27 November 2007 was to be carried out “immediatéliis was not done,
and the Government stated that it needed more tibhe. Court then
extended the deadline to 10 December 2007, yetdhis was also not
complied with. The applicant was not moved to apitatand the HAART
therapy was not commenced until over two monther ldReferring to the
case ofPaladi v. Moldova(no. 39806/05, 88 98-100, 10 July 2007), the
applicant asserted that the Government had newidad any adequate
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explanation for its failure to respond as a matfeurgency, a situation that
the Court had already found to be contrary to dyprements of Article 34.
Further, the Government refused to cooperate wi¢ghhipartisan medical
commission requested by the Court under Rule 32@December 2007,
on the ground that such a commission was incompatibth Russian

law. The applicant submitted that his transfethte City Clinical Hospital

no. 60 in no way amounted to Government complianith the Court's

interim measure or respect for his fundamental hurigdts.

227. As to the “improper dissuasion”, the appltcaraintained that on
12 and 13 December 2007 prison officials, in fulblwledge of the Court's
interim measure indicated under Rule 39, twice lmeitdto the applicant a
false hope that he would be transferred to the es&IDS Centre on the
following day, even going so far as to show theliappt a letter giving
permission for his transfer, signed by the Headhef Directorate of the
Federal Penitentiary Service for Moscow, after whibey asked him to
sign a statement that he had no complaints ag#iesprison authorities.
When the applicant honestly replied that he cowldsign such a statement,
he was not transferred. Further, at the Supremet®@earing of 22 January
2008, which was widely covered in the Russian meth& applicant
disclosed that the prosecution had made severaisolff release on health
grounds in exchange for false testimony, confirmihgt his lawyer had
been present and had witnessed those incidentsedrately thereafter the
Federal Penitentiary Service threatened the applscdawyer with a
defamation suit, as the Government had moreovencadedged in their
observations.

C. The Court's assessment

228. The Court recalls the caseMamatkulov and Askarov v. Turkey
(IGC], nos. 46827/99 and 46951/99, § 92 et seqHRER005-...), in which
the Court analysed the State's non-compliance wathinterim measure
indicated under Rule 39, namely a temporary barextnadition of the
applicants to Uzbekistan. The Court concluded fttreg obligation set out
in Article 34,in fine, requires the Contracting States to refrain so &éom
any act or omission whicliy destroying or removing the subject matter of
an application, would make it pointless or otheeapsevent the Court from
considering it under its normal procedure” (8 10Bhat conclusion was
qualified in theShamayev and Others v. Georgia and Rugsgigment (no.
36378/02, 88 473 and 478, ECHR 2005-IIl), where @wart held: “The
fact that the Court was able to complete its exation of the merits of
[the] complaints against Georgia does not mean tthathindrance to the
exercise of that right did not amount to a brea€hAdicle 34 of the
Convention”. Finally, the Court recalls its findsgn theOlaechea Cahuas
v. Spainjudgment (no. 24668/03, 8§ 1, ECHR 2006-... (ext)@cwhere it
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held, in particular, that “failure to comply witm @énterim measure indicated
by the Court because of the existence of a rigknjistself alone a serious
hindrance, at that particular time, of the effeetexercise of the right of
individual application.”

229. The Court further notes that an interferemgth the right of
individual petition may take different forms. Thuis,Boicenco v. Moldova
(no. 41088/05, § 157 et seq., 11 July 2006) thertClound that the refusal
by the authorities to let the applicant be examibhgda doctor in order to
substantiate his claims under Article 41 of the W@oion constituted an
interference with the applicant's right of indivadpetition, and, thus, was
incompatible with Article 34 of the Convention. 8htukaturov v. Russia
(no. 44009/05, 88 141 et seq., 27 March 2008)re¢hesal by the domestic
authorities to allow a detained applicant to seddavyer in order to submit
an application form to the Court was qualified asr@ach of Article 34 of
the Convention.

230. Turning to the present case, the Court obsetliat the Court
indicated to the Government two interim measurés first was indicated
on 27 November 2007, and then confirmed in Decer2bBéi7 and January
2008. The Court, in view of the critical state dietapplicant's health,
invited the Government to transfer him to a spéetiahedical institution.
However, it was not until 8 February that the aqgoit was transferred to
Hospital no. 60. The Court leaves open the questiogther Hospital no. 60
can be considered a “specialist institution” in wieof the recent
developments in the applicant's medical conditidhat is clear is that for
over two months the Government continuously refusedmplement the
interim measure, thus putting the applicant's heatid even life in danger.
The Government did not suggest that the measureaied under Rule 39
was practically unfeasible; on the contrary, thepliggnt's subsequent
transfer to Hospital no. 60 shows that this measwas relatively easy to
implement. In the circumstances, the Court considérat the non-
implementation of the measure is fully attributalite the authorities'
reluctance to cooperate with the Court.

231. Secondly, the Court notes that the Governmientot comply with
the second interim measures indicated by the Gou21 December 2007.
Namely, they did not allow the applicant's examoraby a mixed medical
commission which would include doctors of his cleoitn indicating that
measure, the Court sought to obtain more detaiémimation about the
applicant's state of health and the medical faesliexisting in the remand
prison, which would allow it to corroborate or reéhle parties' conflicting
accounts. Despite the applicant's attempt to fommchsa team, the
Government refused to cooperate with him in thipeet. The Court recalls
that in its analysis under Article 3 of the Conventit found that the
Government's justification of their refusal to &lleuch examination was
not satisfactory (see paragraph 155 above). Beanngnind that the
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applicant is seriously ill, was detained, and weerdfore unable to collect
all necessary information himself, the Court coasdthat such a position
on the part of the authorities amounts, in theurirstances, to an attempt to
hinder the applicant in pursuing his applicatiordem Article 34 of the
Convention. The fact that the Court found itselfiposition to decide the
case on the basis of the information available ttalaes not, in the
circumstances, affect this conclusion (see the -lzasecited above, in
particular the case @laechea Cahuas v. Spasee, by contrasQcalan v.
Turkey no. 46221/99, § 201, 12 March 2003).

232. In sum, the Court considers that by failiegcomply with the
interim measures indicated under Rule 39 of thefaf Court, the Russian
Government failed to honour its commitments undeticke 34 of the
Convention.

VIl. ARTICLE 34 OF THE CONVENTION - ALLEGED UNDUE
PRESSURE

233. Under Article 34 of the Convention the apghtc further
complained about pressure brought to bear on hich l@es lawyer in
connection with the proceedings in Strasbourg. H@awnehaving examined
all materials in its possession, the Court condutieat the applicant's
allegations in this respect are not sufficientlpgorted by evidence. It thus
decides that the allegations of hindrance undeclar84 of the Convention
has not been made out.

VIIl. APPLICATION OF ARTICLES 41 AND 46 OF THE
CONVENTION

234. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

235. Article 46 of the Convention provides:

“1. The High Contracting Parties undertake to aliy the final judgment of the
Court in any case to which they are parties.

2. The final judgment of the Court shall be traitted to the Committee of
Ministers, which shall supervise its execution.”

236. Under Article 41 of the Convention the apgfic claimed that he
had suffered severe and irreparable non-pecunianyade that cannot be

made good solely by the finding of a violation aé hights under the
Convention. However, he did not claim any monetaimpensation for the
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violations complained of. In his words, “by theery nature, the violations
in the instant case do not leave any real choide dise measures required
to remedy it, because any continuation of the apptis unlawful and

arbitrary detention would necessarily entail a @esiprolongation of the

violations of Articles 3 and 5 and a breach of tegpondent Government's
obligation under Article 46 § 1 of the Conventianabide by the Court's
judgment(Assanidze v. Georgi&C], no. 71503/01, § 202, ECHR 2004-Il;
llascu and Others v. Moldova and Rusg&C], no. 48787/99, § 490, ECHR
2004-V11).” Accordingly, the applicant requestedthhe Court find that the

Respondent Government must put an end to his arpigletention and

secure his immediate release. The applicant didctetn any costs or

expenses.

237. The Government did not present any commemtthe applicant's
claims under Article 41 of the Convention.

238. The Court notes that the applicant did nquest any pecuniary
compensation under Article 41 of the Convention. tAsthe specific
measures requested by the applicant, the Couerags that its judgments
are essentially declaratory in nature and thageneral, it is primarily for
the State concerned to choose, subject to supamvigi the Committee of
Ministers, the means to be used in its domestiallegder in order to
discharge its obligation under Article 46 of then@ention (see, among
other authoritiesAssanidze v. GeorgifGC], cited above;Scozzari and
Giunta v. Italy[GC], nos. 39221/98 and 41963/98, § 249, ECHR 2000
and Brunuirescu v. Romanidjust satisfaction) [GC], no. 28342/95, § 20,
ECHR 2001-1).

239. However, exceptionally, with a view to helpithe respondent
State to fulfil its obligations under Article 4&& Court will seek to indicate
the type of measure that might be taken in ordgutcan end to a systemic
situation it has found to exist (seBroniowski v. Poland[GC],
no. 31443/96, § 194, ECHR 2004-V). In other examy#l cases, the nature
of the violation found may be such as to leave @&l choice as to the
measures required to remedy it and the Court maideeo indicate only
one such measure (se&ssanidze cited above; see alsébbasov v.
Azerbaijan no. 24271/05, 88 35 et seq., 17 January 2008).

240. The Court considers that the instant casenbsl to this second
category. In the case at hand the Court found wawla of several
Convention provisions related to the applicantt®idgon. In particular, the
Court found that the applicant's many illnessesncarbe treated in the
conditions of the remand prison, and that the apptis detention at present
does not serve any meaningful purpose under Arkiotd the Convention.
The proceedings against the applicant have begresdsd, and not likely
to be reopened in the foreseeable future. In soategt, and especially in
view of the gravity of the applicant's illnessds Court considers that the
applicant's continuous detention is inacceptalihe Court concludes that
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the Russian Government, in order to dischargeeigsll obligation under
Article 46 of the Convention, must replace detemtom remand with other,
reasonable and less stringent, measure of restoaintith a combination of
such measures, provided by Russian law.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Dismissesthe Government's objection as to the abuse ofrigie of
petition;

2. Declaresthe application admissible;

3. Holds that there has been a violation of Article 3 of thonvention on
account of the lack of proper medical assistan¢berremand prison;

4. Holds that there has been a violation of Article 5 83h@ Convention
on account of the failure of the domestic courtadduce relevant and
sufficient reasons to justify his continuous detamt

5. Holds that there has been a violation of Article 8 af tBonvention on
account of the searches in the applicant's premises

6. Holds that there is no need to examine the remaindéhefapplicant's
complaints;

7. Holds that the State failed to meet its obligations ur&igicle 34 of the
Convention by not complying promptly with the inter measures
indicated by the Court in November and Decembei7200

8. Holds that the applicant's other allegations under Agti84 of the
Convention have not been substantiated,;

9. Holdsthat the applicant's detention on remand shouldissontinued.

Done in English, and notified in writing on 22 Dedser 2008, pursuant
to Rule 77 88 2 and 3 of the Rules of Court.

André Wampach Christos Rozakis
Deputy Registrar President



