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SUMMARY?

Judgment delivered by a Grand Chamber

Turkey — dissolution of a political party by therGtitutional Court

I. ARTICLE 11 OF THE CONVENTION

A. Whether Article 11 was applicable

Wording of Article 11: showed that trade unions evbut one example among others of
form in which right to freedom of association coble exercised.

Political parties were a form of association edaéta proper functioning of democracy
— in view of importance of democracy in Conventgystem, there could be no doubt that
political parties were within scope of Article 11.

An association was not excluded from protectiororaiéd by Convention simply
because its activities were regarded by nationtiaaities as undermining constitutional
structures of State and calling for imposition estrictions — Article 1 of Convention:
made no distinction as to type of rule or measoreerned and did not exclude any part of
member States’ “jurisdiction” from scrutiny undeor@ention — political and institutional
organisation of member States had accordinglyspeet rights and principles enshrined in
Convention — compromise between requirements oéraifig democratic society and
individual rights: inherent in system of Convention

Protection afforded by Article 11: lasted for as@sation’s entire life and dissolution
of an association by a country’s authorities hadoedingly to satisfy requirements of
paragraph 2.

B. Compliance with Article 11

1. Whether there had been mterference

With rights of all three applicants.

2. Whether interference was justified
(@) “Prescribed by law”

Not disputed.

(b) Legitimate aim

Protection of “national security”.

1. This summary by the registry does not bind tbar€
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(c) “Necessary in a democratic society”

(i) General principles

Article 11 had also to be considered in light otidle 10 — fact that their activities
formed part of a collective exercise of freedomeapression in itself entitled political
parties to seek protection of Articles 10 and 11.

Political parties made irreplaceable contributiorpblitical debate, which was at very
core of concept of democratic society.

Democracy: without doubt a fundamental feature &urbpean public order” —
Preamble to Convention: established very clear ection between Convention and
democracy — democracy: appeared to be only pdliticadel contemplated by Convention
and, accordingly, only one compatible with it — @duoad identified certain provisions of
Convention as being characteristic of democratiiesy.

Exceptions set out in Article 11: to be construgittty where political parties were
concerned — only limited margin of appreciation,ichhwent hand in hand with rigorous
European supervision.

(i) Application of principles to the present case

TBKP had been dissolved even before it had been aldéatbits activities, solely on
basis of its constitution and programme.

Political party’s choice of name: could not in miple justify a measure as drastic as
dissolution, in absence of other relevant and cigffit circumstances — absence of any
concrete evidence to show that in choosing toitsalf “communist”, TBKP had opted for
policy that represented real threat to Turkishestyodr Turkish State.

TBKP's programme in so far as it concerned citizenKurtlish origin — no justification
for hindering a political group solely becauseadtight to debate in public situation of part
of State’s population and to take part in natiguaditical life in order to find, according to
democratic rules, solutions capable of satisfyimgrgone concerned.

No evidence enabling Court to conclude, in absefi@ny activity byTBKP, that party
had borne any responsibility for problems whichrdésm posed in Turkey — no need to
bring Article 17 into play.

Conclusion violation (unanimously).

II. ARTICLES 9, 10, 14 AND 18 OF THE CONVENTION
Complaints not pursued in proceedings before Court.

Conclusion not necessary to decide this issue (unanimously).

Ill. ARTICLES 1 AND 3 OF PROTOCOL No. 1
Measures complained of: incidental effectdBKP's dissolution.

Conclusion not necessary to decide this issue (unanimously).
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IV.ARTICLE 50 OF THE CONVENTION

A. Non-pecuniary damage

TBKP: no causal link with violation found.
Mr Sargin and Mr Ygci: finding of a violation constituted sufficienbmpensation.

B. Costs and expenses

Awarded in part.

Conclusion respondent State to pay applicants specified smmcosts and expenses
(unanimously).
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In the case of United Communist Party of Turkey andOthers

v. Turkey’,

The European Court of Human Rights, sitting, in cadance with

Rule 51 of Rules of Court °’A as a

following judges:

Grand Chamber composed of the

and also of Mr H.PeTzoLD, Registraf and Mr P.JMAHONEY, Deputy

Having deliberated in private on 26 September 188d 27 January

Delivers the following judgment, which was adopted the last-

Mr R.BERNHARDT, President
Mr F.GOLCUKLU,
Mr F.MATSCHER
Mr R. MACDONALD,
Mr C.RussqQ
Mr  N.VALTICOS,
Mrs E.PaLm,
Mr |. FOIGHEL,
Mr R.PEKKANEN,
Mr  A.N. Loizou,
Mr J. M. MORENILLA,
Sir  John REELAND,
Mr A.B. BakaA,
Mr  M.A. LOPESROCHA,
Mr L. WILDHABER,
Mr J.MAKARCZYK,
Mr P.KURIS,
Mr  U. LOHMUS,
Mr  P.vaN DK,
Registrar
1998,
mentioned date:
Notes by the Registrar

1. The case is numbered 133/1996/752/951. Therfustber is the case’s position on the
list of cases referred to the Court in the relevgedir (second number). The last two

numbers indicate the case’s position on the listades referred to the Court since its
creation and on the list of the corresponding adging applications to the Commission.

2. Rules of Court A apply to all cases referredh® Court before the entry into force of

Protocol No. 9 (1 October 1994) and thereafter aalgases concerning States not bound
by that Protocol. They correspond to the Rules thate into force on 1 January 1983, as
amended several times subsequently.
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PROCEDURE

1. The case was referred to the Court by the E@mogCommission of
Human Rights (“the Commission”) on 28 October 19@6hin the three-
month period laid down by Article 32 § 1 and Aréict7 of the Convention
for the Protection of Human Rights and Fundamefi@edoms (“the
Convention”). It originated in an application (nb9392/92) against the
Republic of Turkey lodged with the Commission undeticle 25 by a
political party, the United Communist Party of Teyk and two Turkish
nationals, Mr Nihat Sargin and Mr Nabi 3a, on 7 January 1992.

The Commission’s request referred to Articles 44 &8 (a) of the
Convention and to Rule 32 of Rules of Court A. Tigect of the request
was to obtain a decision as to whether the factthefcase disclosed a
breach by the respondent State of its obligatiomdeu Article 11 of the
Convention.

2. In response to the enquiry made in accordantteRule 33 § 3 (d),
the applicants stated that they wished to take ipathe proceedings and
designated the lawyers who would represent thente(82). The lawyers
were given leave by the President to use the Tuikisguage in the written
and oral stages of the proceedings (Rule 27 § 3).

3. The Chamber to be constituted incluéadfficioMr F. Gdlcukli, the
elected judge of Turkish nationality (Article 43 tfe Convention), and
Mr R. Ryssdal, the President of the Court (Rule824 (b)). On 29 October
1996, in the presence of the Registrar, the Presdiew by lot the names
of the other seven members, namely Mr B. Walsh, ®r Russo,
Mr I. Foighel, Mr A.N. Loizou, Mr J. Makarczyk, MIP. Karis and
Mr P. van Dijk (Article 43n fine of the Convention and Rule 21 § 5).

4. As President of the Chamber (Rule 21 § 6), Msddal, acting
through the Registrar, consulted the Agent of thegkiEh Government (“the
Government”), the applicants’ lawyers and the Dale@f the Commission
on the organisation of the proceedings (Rules 37a&d 38). Pursuant to
the order made in consequence, the Registrar exteille applicants’
memorial on 3 June 1997 and the Government’s menami 18 June.

5. On 28 August 1997 the Chamber decided to neighgjurisdiction
forthwith in favour of a Grand Chamber (Rule 51heTGrand Chamber to
be constituted includedx officio Mr Ryssdal, the President of the Court,
and Mr R. Bernhardt, the Vice-President, togethign the members and the
four substitutes of the original Chamber, the fatieing Mr A.B. Baka,
Mr M.A. Lopes Rocha, Mr R. Pekkanen and Mr R. Mawld (Rule 51
8§82 (a) and (b)). On the same day the Presidenthenpresence of the
Registrar, drew by lot the names of the seven ihdit members needed to
complete the Grand Chamber, namely Mr F. Matschar,N. Valticos,
Mrs E. Palm, Mr J.M. Morenilla, Sir John Freeland, L. Wildhaber and
Mr U. Lohmus (Rule 518 2 (c)). Subsequently Mr Ryssdal indValsh
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were unable to take part in the further considematif the case (Rules 24
8 1 and 51 § 3). Mr Ryssdal's place as Presidetit@fsrand Chamber was
taken by Mr Bernhardt (Rules 21 § 6 and 51 § 6).

6. In accordance with the President’s decisioe,hbaring took place in
public in the Human Rights Building, Strasbourg, 28 September 1997.
The Court had held a preparatory meeting beforehand

There appeared before the Court:

(a) for the Government
Mr A. GUNDUZ, Professor of International Law,
University of Marmara, Agent
Mrs D. AKCAY, Deputy Permanent Representative
of Turkey to the Council of Europe,
Mr M. OzMEN, Ministry of Foreign Affairs,
Mr  S. ALPASLAN, Doctor of Law,
Mr A. KAYA, Ministry of Justice,
Ms A.EMULER, Ministry of Foreign Affairs,
Ms Y.RENDA, Ministry of Foreign Affairs,
Mrs N.AYMAN, Ministry of the Interior,
Mr N. ALKAN, Ministry of the Interior, Advisers

(b) for the Commission
Mr N. BRATZA, Delegate

(c) for the applicants
Mr G.DING, of thelzmir Bar,
Mr E. SANSAL, of the Ankara Bar, Counsel

The Court heard addresses by Mr BraktaDing, Mr SansalMrs Akcay
andMr Ozmen.

AS TO THE FACTS

. CIRCUMSTANCES OF THE CASE

7. The United Communist Party of Turkey (“tABBKP’), the first
applicant, was a political party that was dissohmdthe Constitutional
Court (see paragraph 10 below).
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Mr Nihat Sargin and Mr Nabi Y&, the second and third applicants,
were respectively Chairman and General Secretatlieof BKP. They live
in Istanbul.

8. The TBKP was formed on 4 June 1990. On the same day, its
constitution and programme were submitted to tlieebf Principal State
Counsel at the Court of Cassation for assessmeaheafcompatibility with
the Constitution and Law no. 2820 on the regulatdrpolitical parties
(“Law no. 2820” — see paragraph 12 below).

A. The application to have theTBKP dissolved

9. On 14 June 1990, when th8KP was preparing to participate in a
general election, Principal State Counsel at theurCof Cassation
(“Principal State Counsel”) applied to the Constdnal Court for an order
dissolving theTBKP. He accused the party of having sought to estaliie
domination of one social class over the othersi¢kes 6, 10 and 14 and
former Article 68 of the Constitution and sectio® gf Law no. 2820), of
having incorporated the word “communist” into itanme (contrary to
section 96(3) of Law no. 2820), of having carried activities likely to
undermine the territorial integrity of the Statedahe unity of the nation
(Articles 2, 3 and 66 and former Article 68 of ti@onstitution, and
sections 78 and 81 of Law no. 2820) and of haviegjated itself to be the
successor to a previously dissolved political pattye Turkish Workers’
Party (section 96(2) of Law no. 2820).

In support of his application Principal State Cain®lied in particular
on passages from thEBKPs programme, mainly taken from a chapter
entitled “Towards a peaceful, democratic and falutson for the Kurdish
problem”; that chapter read as follows:

“The existence of the Kurds and their legitimatghts have been denied ever since
the Republic was founded, although the nationalaféandependence was waged with
their support. The authorities have responded ¢oativakening of Kurdish national
consciousness with bans, oppression and terroristRanilitarist and chauvinistic
policies have exacerbated the Kurdish problem. Tdettboth constitutes an obstacle
to the democratisation of Turkey and serves therésts of the international
imperialist and militaristic forces seeking to Hetign tension in the Middle East, set
peoples against each other and propel Turkey ifilttarg adventures.

The Kurdish problem is a political one arising fratre denial of the Kurdish
people’s existence, national identity and rightstherefore cannot be resolved by
oppression, terror and military means. Recourseidtence means that the right to
self-determination, which is a natural and inalldearight of all peoples, is not
exercised jointly, but separately and unilateralljhe remedy for this problem is
political. If the oppression of the Kurdish peopled discrimination against them are
to end, Turks and Kurds must unite.
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The TBKP will strive for a peaceful, democratic and failugmn of the Kurdish
problem, so that the Kurdish and Turkish peopley hve together of their free will
within the borders of the Turkish Republic, on thesis of equal rights and with a
view to democratic restructuring founded on theimenon interests.

The solution of the Kurdish problem must be basethe free will of the Kurds and
take into account the common interests of the Bhrkand Kurdish nations and
contribute to the democratisation of Turkey andcpda the Middle East.

A solution to the Kurdish problem will only be fodinif the parties concerned are
able to express their opinions freely, if they &gnet to resort to violence in any form
in order to resolve the problem and if they areedbltake part in politics with their
own national identity.

The solution of the Kurdish problem will requirent. In the immediate future,
priority must be given to ending military and pitl pressure on the Kurds,
protecting the lives of Kurdish citizens, bringitige state of emergency to an end,
abandoning the ‘village guards’ system and liftans on the Kurdish language and
Kurdish culture. The problem should be freely d&sad. The existence of the Kurds
must be acknowledged in the Constitution.

Without a solution of the Kurdish problem, demoraénewal cannot take place in
Turkey. Any solution will entail a fight for the decratisation of Turkey.”

Two other passages relied on by Principal Staten€eluead as follows:

“... the United Communist Party of Turkey is thetpaf the working class, formed
from the merger of the Turkish Workers’ Party ahe Turkish Communist Party.

The cultural revival will be fashioned by, on theechand, the reciprocal influence
of contemporary universal culture and, on the gtAerkish and Kurdish national
values, the heritage of the Anatolian civilisatiottee humanist elements of Islamic
culture and all the values developed by our peoplbeir effort to evolve with their
times.”

The Turkish Workers’ Party referred to above hadrbdissolved on
16 October 1981 on grounds similar to those redie@gainst th@ BKP.

B. Dissolution of theTBKP

10. On 16 July 1991 the Constitutional Court madeorder dissolving
the TBKP, which entailedipso jure the liquidation of the party and the
transfer of its assets to the Treasury, in accaeamth section 107(1) of
Law no. 2820. The order was published in the CificGazette on
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28 January 1992. As a consequence, the foundemnandgers of the party
were banned from holding similar office in any athgolitical body
(Article 69 of the Constitution and section 95(%) Law no. 2820 — see
paragraph 11 below).

The Constitutional Court firstly rejected the subsion that thelBKP
maintained that one social class, the proletawas superior to the others.
Referring to the party’s constitution, modern wooksMarxist ideology and
contemporary political ideas, it held that thEBKP satisfied the
requirements of democracy, which was based on igadlitpluralism,
universal suffrage and freedom to take part intigsli

The court also rejected the argument, based onose®6(2) of Law
no. 2820, that no political party may claim to be successor to a party that
has previously been dissolved. In its view, it wadirely natural and
consistent with the concept of democracy for atjgali party to claim the
cultural heritage of past movements and currentgotifical thought. The
TBKP had accordingly not infringed the provision reliea by reason only
of its intention of drawing on the experience acti@avements of Marxist
institutions.

The Constitutional Court went on to hold that therenfact that a
political party included in its name a word proléoi by section 96(3) of
Law no. 2820, as thEBKP had done in the present case, sufficed to trigger
the application of that provision and consequetdlgntail the dissolution
of the party concerned.

As to the allegation that th&@BKPs constitution and programme
contained statements likely to undermine the tat integrity of the State
and the unity of the nation, the Constitutional @awoted,inter alia, that
those documents referred to two nations: the Kbrdagion and the Turkish
nation. But it could not be accepted that thereewearo nations within the
Republic of Turkey, whose citizens, whatever theihnic origin, had
Turkish nationality. In reality the proposals inethparty constitution
covering support for non-Turkish languages anduce$ were intended to
create minorities, to the detriment of the unitytred Turkish nation.

Reiterating that self-determination and regionaltoaamy were
prohibited by the Constitution, the Constitutio@durt said that the State
was unitary, the country indivisible and that thera@s only one nation. It
considered that national unity was achieved throtlgh integration of
communities and individuals who, irrespective ddithethnic origin and on
an equal footing, formed the nation and foundedStae. In Turkey there
were no “minorities” or “national minorities”, othéhan those referred to in
the Treaty of Lausanne and the friendship treatijwéen Turkey and
Bulgaria, and there were no constitutional or liedige provisions allowing
distinctions to be made between citizens. Like radtionals of foreign
descent, nationals of Kurdish origin could exprédssr identity, but the
Constitution and the law precluded them from fomgnia nation or a
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minority distinct from the Turkish nation. Conseqtlg, objectives which,
like those of theTBKP, encouraged separatism and the division of the
Turkish nation were unacceptable and justified ahssg the party
concerned.

. RELEVANT DOMESTIC LAW

A. The Constitution

11. At the material time the relevant provisiotfishe Constitution read
as follows:

Article 2
“The Republic of Turkey is a democratic, seculad ancial State based on the rule
of law, respectful of human rights in a spirit afcgl peace, national solidarity and

justice, adhering to the nationalism of Atatirk aresting on the fundamental
principles set out in the Preamble.”

Article 381

“The State of Turkey constitutes with its territaagd nation, an indivisible whole.
The official language is Turkish.”

Article 6

“Sovereignty resides unconditionally and unreselywedthe nation.

Sovereign power shall not under any circumstanegsamsferred to an individual, a
group or a social class...”

Article 10§ 1

“All individuals shall be equal before the law wailit any distinction based on
language, race, colour, sex, political opinion, Igdophical belief, religion,
membership of a religious sect or other similatugids.”

Article 14 8 1

“None of the rights and freedoms referred to in @unstitution shall be exercised
with a view to undermining the territorial integribf the State and the unity of the
nation, jeopardising the existence of the TurkidateS or Republic, abolishing
fundamental rights and freedoms, placing the cémfdhe State in the hands of a
single individual or group, ensuring the dominatiohone social class over other



UNITED COMMUNIST PARTY OF TURKEY AND OTHERS 8
JUDGMENT OF 30 JANUARY 1998

social classes, introducing discrimination on theugds of language, race, religion or
membership of a religious sect, or establishingby other means a political system
based on any of the above concepts and opinions.”

Article 66 § 1

“Everyone linked to the Turkish State by nationaihall be Turkish.”

(Former) Article 68

“Citizens shall have the right to form politicabgies and to join them or
withdraw from them in accordance with the lawfulopedure laid down for the
purpose...

Political parties shall be an indispensable phtth@® democratic political system.

Political parties may be formed without prior pé&sion and shall carry on their
activities in accordance with the Constitution &mel law.

The constitutions and programmes of political iparshall not be inconsistent
with the absolute integrity of State territory amidthe nation, human rights, national
sovereignty or the principles of a democratic ss&cRlepublic.

No political party shall be formed which aims tdvacate or establish the
domination of one social class or group, or anyiforf dictatorship...”

(Former) Article 69

“Political parties shall not engage in activitiether than those referred to in their
constitutions and programmes, nor shall they dam@ghe restrictions laid down by
Article 14 of the Constitution, on pain of permandissolution.

The decisions and internal running of politicattigs shall not be contrary to
democratic principles.

Immediately a political party is formed, Princiftiate Counsel shall verify as a
matter of priority that its constitution and progmae and the legal position of its
founding members are consistent with the Constitutind the laws of the land. He
shall also monitor its activities.

Political parties may be dissolved by the Constihal Court, on application by
Principal State Counsel.

Founding members and managers, at whatever le¥/@iplitical parties which
have been permanently dissolved may not becomedfogrmembers, managers or
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financial controllers of any new political partypmshall a new party be formed if a
majority of its members previously belonged to gypwhich has been dissolved ...”

B. Law no. 2820 on the regulation of political paties

12. The relevant provisions of Law no. 2820 onrdgulation of political
parties read as follows:

Section 78
“Political parties
(a) shall not aim, strive or incite third parttes

change: the republican form of the Turkish Stdte; t. provisions concerning the
absolute integrity of the Turkish State’s territotiie absolute unity of its nation, its
official language, its flag or its national anthemithe principle that sovereignty resides
unconditionally and unreservedly in the Turkishiowt ... the provision that sovereign
power cannot be transferred to an individual, aigror a social class...;

jeopardise the existence of the Turkish State aegduBlic, abolish fundamental
rights and freedoms, introduce discrimination oougids of language, race, colour,
religion or membership of a religious sect, or le$a, by any means, a system of
government based on any such notion or concept.

(c) shall not aim to defend or establish the datiim of one social class over the
other social classes or the domination of a comtyuwi the setting up of any form of
dictatorship; they shall not carry on activitieiarsuit of such aims...”

Section 80

“Political parties shall not aim to change the pijite of the unitary State on which
the Turkish Republic is founded, nor carry on dti&s in pursuit of such an aim.”

Section 81
“Political parties shall not
(a) assert that there exist within the territofythee Turkish Republic any national

minorities based on differences relating to nafi@rareligious culture, membership
of a religious sect, race or language; or
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(b) aim to destroy national unity by proposing, tre pretext of protecting,
promoting or disseminating a non-Turkish languageutture, to create minorities on
the territory of the Turkish Republic or to engagesimilar activities...”

Section 90(1)

“The constitution, programme and activities of poil parties may not contravene
the Constitution or this Law.”

Section 96(3)

“No political party shall be formed with the nameommunist’, ‘anarchist’,
‘fascist’, ‘theocratic’ or ‘national socialist’, &iname of a religion, language, race, sect
or region, or a name including any of the abovedsar similar ones.”

Section 101

“The Constitutional Court shall dissolve a politiparty where

(a) the party’'s programme or constitution ... ntcary to the provisions of
Chapter 4f this Law; or

(b) its membership, central committee or executiwenmittee ... take a decision,
issue a circular or make a statement ... conti@mpe provisions of Chapter 4 of this
Law or the Chairman, Vice-Chairman or General Sacyemakes any written or oral

statement contrary to those provisions...”

Section 107(1)

“All the assets of political parties dissolved bgder of the Constitutional Court
shall be transferred to the Treasury.”

Chapter 4 of the Law, referred to in section 1@t]udes in particular
sections 90(1) and 96(3), which are reproduced @bov

PROCEEDINGS BEFORE THE COMMISSION

13. The applicants applied to the Commission @arfuary 1992. They
maintained that the dissolution of thiBKP by the Constitutional Court had
infringed

(a) Articles 6 § 2,9, 10 and 11 of the Convemtitaken individually
and together with Articles 14 and (in respect ofiddes 9, 10 and 11) 18 of
the Convention; and

(b) Articles 1 and 3 of Protocol No. 1.
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14. On 6 December 1994 the Commission declareddh®laint under
Article 6 8 2 of the Convention inadmissible ane ttemainder of the
application (no. 19392/92) admissible.

15. In its report of 3 September 1996 (Article ,3it) expressed the
unanimous opinion that there had been a violatibrArbicle 11 of the
Convention, that no separate issue arose undeclégtb and 10 and that
there was no need to consider separately the camtglander Articles 14
and 18 of the Convention and Articles 1 and 3 aftéuol No. 1. The full
text of the Commission’s opinion is reproduced as amnex to this
judgment.

FINAL SUBMISSIONS TO THE COURT

16. In their memorial, the Government “... ask @murt to declare that
there has been no violation of Articles 9, 10, 14 or 18 of the Convention
or of Articles 1 or 3 of Protocol No. 1”.

17. The applicants sought a declaration that féts on which the
application is based ... constitute a violatiorAdicle 11 of the Convention
and of Articles 1 and 3 of Protocol No. 1”.

AS TO THE LAW

.  ALLEGED VIOLATION OF ARTICLE 11 OF THE CONVENTI®

18. The applicants maintained that the fact thatWnited Communist
Party of Turkey (“theTBKP’) had been dissolved and its leaders —
including Mr Sargin and Mr Ygi — banned from holding similar office in
any other political party had infringed their right freedom of association,
as guaranteed by Article 11 of the Convention, Winmvides:

“1. Everyone has the right to freedom of peacefssembly and to freedom of
association with others, including the right tonfoand to join trade unions for the
protection of his interests.

2. No restrictions shall be placed on the exerofsthese rights other than such as
are prescribed by law and are necessary in a demmaociety in the interests of
national security or public safety, for the prevemtof disorder or crime, for the
protection of health or morals or for the protegctiof the rights and freedoms of

1. Note by the RegistrafFor practical reasons this annex will appear avith the printed
version of the judgment (iReports of Judgments and Decisid®98), but a copy of the
Commission’s report is obtainable from the registry
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others. This Article shall not prevent the impasitiof lawful restrictions on the
exercise of these rights by members of the armede$y of the police or of the
administration of the State.”

A. Applicability of Article 11

1. Submissions of those appearing before the Court

(@) The Government

19. The Government submitted that Article 11 ditlin any event apply
to political parties. Where in its constitution gmogramme a party attacked
a State’s constitutional order, the Court shouldate the Convention to be
inapplicable ratione materiaeor apply Article 17, rather than apply
Article 11.

Even a cursory examination of the Convention showet neither
Article 11 nor any other Article made any mentidnpolitical parties or
referred to the States’ constitutional structutesvas significant that the
only Article containing a reference to political stitutions was in
Protocol No. 1 (Article 3) and did not confer anght on individuals as it
was worded so as to create an obligation on thesta

Unlike other forms of association, which were ubualealt with in
national constitutions as manifestations of freedomassociation, the
provisions concerning political parties were in ge&h to be found in the
part relating to fundamental constitutional struetu That was so, for
instance, in Germany, Denmark, Spain, France, #atl/Greece.

20. The constitution and programme of tABKP were clearly
incompatible with Turkey's fundamental constitu@bnprinciples. By
choosing to call itself “communist”, th@BKP perforce referred to a
subversive doctrine and a totalitarian politicalagahat undermined
Turkey’'s political and territorial unity and jeoplsed the fundamental
principles of its public law, such as secularisi/@ofhmunism” invariably
presupposed seizing power and aimed to establipbliaical order that
would be unacceptable, not just in Turkey but atsdhe other member
States of the Council of Europe. Further, the dseetain names was also
proscribed in other legal systems in the West. hat trespect, the
Government referred to the German, Polish and Boetse Constitutions.
In any event, whatever the intentions of thBKP and its leaders in
choosing
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the name “communist” in 1990 (after the fall of tBerlin Wall) may have
been, that name could not, in the Government’s yviEwconsidered devoid
of political meaning.

21. Furthermore, if th&BKP were able to achieve its political aims,
Turkey’s territorial and national integrity woulde lseriously undermined.
By drawing a distinction in its constitution andogramme between Turks
and Kurds, referring to the Kurds' *“national” id@pt requesting
constitutional recognition of “the existence of tkards”, describing the
Kurds as a “nation” and asserting their right tl--determination, th&d BKP
had opened up a split that would destroy the Esigtizenship, which was
independent of ethnic origin. As that was tantamidonchallenging the
very principles underpinning the State, the Couastihal Court had had to
review the constitutionality of that political aidm so doing, it had followed
the line taken by the German Constitutional Courtits judgment of
31 October 1991 on the right of foreign nationals/ote in local elections
and by the French Constitutional Council in itsisien of 9 May 1991 on
the status of Corsica.

In the Government’s submission, the States P&digse Convention had
at no stage intended to submit their constitutiomatitutions, and in
particular the principles they considered to be e¢keential conditions of
their existence, to review by the Strasbourg ingtihs. For that reason,
where a political party such as thi®&KP had called those institutions or
principles into question, it could not seek applma of the Convention or
its Protocols.

At the very least, Article 17 of the Convention slib be applied in
respect of th@BKP since the party had called into question bothbihges
of the Convention and the freedoms it secured.hbt tonnection, the
Government cited the Commission’s decisions inciges of Glimmerveen
and Hagenbeek v. the Netherlands (application 8848/78 and 8406/78,
Decisions and Reports (DR) 18, p. 187); Kuhnen etnany (application
no. 12194/86, DR 56, p. 205); H., W., P. and KAustria (application
no. 12774/87, DR 62, p. 216); and Remer v. Germéamyplication
no. 25096/94, DR 82-A, p. 117). In a context ofimis terrorism such as
Turkey was experiencing, the need to preclude ipgmouse of the
Convention by applying Article 17 was even moreiobhs, as the Turkish
authorities had to prohibit the use of “expressiomsd the formation of
“associations” that would inevitably incite violemand enmity between the
various sections of Turkish society.
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(b) The applicants

22. The applicants maintained that there was nabiddhat political
parties came within the ambit of Article 11. Theyirged out that the scope
of the Convention could not be restricted by rajyion the Turkish
Constitution. Domestic law had to be construed e fight of the
Convention, not the other way round.

(c) The Commission

23. The Commission expressed the opinion thaetheas nothing in the
wording of Article 11 to limit its scope to a padiar form of association or
group or suggest that it did not apply to politipatties. On the contrary, if
Article 11 was considered to be a legal safegulaatl énsured the proper
functioning of democracy, political parties wereeaof the most important
forms of association it protected. In that conmmttithe Commission
referred to a number of decisions in which it hadmeined, under
Article 11, various restrictions on the activitielpolitical parties and even
the dissolution of such parties, thereby implicilgcepting that Article 11
applied to that type of association (see the Ger@ammunist Party case,
application no. 250/57, Yearbodk p. 222; the Greek case, Yearbook 12,
p. 170, 8 392; the France, Norway, Denmark, Swedehthe Netherlands
v. Turkey case, applications nos. 9940-9944/823BbRp. 143).

At the hearing before the Court the Delegate ofGbenmission also said
that it was unnecessary to apply Article 17 of @envention since the
present case was clearly distinguishable from #re cases in which the
Commission had had recourse to that provisionutih £ases the aim of the
offending actions of the applicants concerned heehlto spread violence
(see the German Communist Party case cited abavéptoed (see the
Remer case cited above). Conversely, there wasngoih the TBKPs
constitution or programme to suggest that it wasandemocratic party, or
that it resorted to illegal or undemocratic methoelscouraged the use of
violence, aimed to undermine Turkey's democratid aturalist political
system or pursued objectives that were racistkaetyito destroy the rights
and freedoms of others.

2. The Court’'s assessment

24. The Court considers that the wording of Aetidl provides an
initial indication as to whether political partiesy rely on that provision. It
notes that although Article 11 refers to “freedohassociation with others,
including the right to form ... trade unions ...”, tbenjunction “including”
clearly shows that trade unions are but one exampieng others of the
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form in which the right to freedom of associatiomyrbe exercised. It is
therefore not possible to conclude, as the Govenhiahe, that by referring
to trade unions — for reasons related mainly todsghat were current at the
time — those who drafted the Convention intendedexolude political
parties from the scope of Article 11.

25. However, even more persuasive than the wordingrticle 11, in
the Court’s view, is the fact that political pastiare a form of association
essential to the proper functioning of democranywiew of the importance
of democracy in the Convention system (see paragt&elow), there can
be no doubt that political parties come within sicepe of Article 11.

26. As to the Government's allegation that thBKP had called
Turkey’s constitutional order into question and thierences that were to
be drawn from that fact, it should be said at theset that at this stage the
Court does not have to decide whether that allegasi true or whether it
could be sustained solely on the basis of the ¢atien and programme of
the party concerned. The Court refers in this cotoe to its observations
concerning the necessity of the impugned interfzgen (see
paragraphs 42-47 below).

27. The Court notes on the other hand that ancedim, including a
political party, is not excluded from the protectiafforded by the
Convention simply because its activities are regardy the national
authorities as undermining the constitutional dtrees of the State and
calling for the imposition of restrictions. As ti@ourt has said in the past,
while it is in principle open to the national autities to take such action as
they consider necessary to respect the rule of dawo give effect to
constitutional rights, they must do so in a manmkich is compatible with
their obligations under the Convention and subjectreview by the
Convention institutions (see the Open Door and DubVell Woman
v. Ireland judgment of 29 October 1992, Series A246-A, p. 29, § 69).

28. The Preamble to the Convention refers to twnmon heritage of
political traditions, ideals, freedom and the rofelaw” (see paragraph 45
below), of which national constitutions are in faoften the first
embodiment. Through its system of collective erdarent of the rights it
establishes (see the Loizidou v. Turkey judgment28f March 1995
(preliminary objectiony Series A no. 310, p. 26, 8 70), the Convention
reinforces, in accordance with the principle of sdlarity, the protection
afforded at national level, but never limits it {iste 60 of the Convention).

29. The Court points out, moreover, that Articleefuires the States
Parties to “secure to everyone within their jurtsidin the rights and
freedoms defined in Section | of this Conventiohhat provision, together
with Articles 14, 2 to 13 and 63, demarcates th@pscof the Convention
ratione personagmateriaeandloci (see the Ireland v. the United Kingdom
judgment of 18 January 1978, Series A no. 25, p.8®B8). It makes no
distinction as to the type of rule or measure cama@ and does not exclude
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any part of the member States’ “jurisdiction” frogtrutiny under the
Convention. It is, therefore, with respect to thairisdiction” as a whole —
which is often exercised in the first place throdlgd Constitution — that the
States Parties are called on to show compliandetivé Convention.

30. The political and institutional organisatiof the member States
must accordingly respect the rights and principsshrined in the
Convention. It matters little in this context whettthe provisions in issue
are constitutional (see, for example, the Gitonad &thers v. Greece
judgment of 1 July 199 Reports of Judgments amecisions1997-1V) or
merely legislative (see, for example, the MathieaHih and Clerfayt v.
Belgium judgment of 2 March 1987, Series A no. 1Bpm the moment
that such provisions are the means by which th&e $@ncerned exercises
its jurisdiction, they are subject to review unttex Convention.

31. Moreover, it may on occasion prove difficuityen artificial, in
proceedings before the Court, to attempt to disisigbetween what forms
part of a State’s institutional structures and witedates to fundamental
rights in the strict sense. That is particularlyetiof an order for dissolution
of the kind in issue in the present case. In vidwthe role played by
political parties (see paragraph 25 above), suclasores affect both
freedom of association and, consequently, democrecythe State
concerned.

32. It does not, however, follow that the authesitof a State in which
an association, through its activities, jeopardibes State’s institutions are
deprived of the right to protect those institutiohs this connection, the
Court points out that it has previously held thaine compromise between
the requirements of defending democratic society iadividual rights is
inherent in the system of the Convention (sewjtatis mutandisthe
Klass and Others v. Germany judgment of 6 SepterdB&B8, Series A
no. 28, p.28,859). For there to be a compronogethat sort any
intervention by the authorities must be in accocgawith paragraph 2 of
Article 11, which the Court considers below (seeageaphs 37 et seq.).
Only when that review is complete will the Courtibea position to decide,
in the light of all the circumstances of the casbgether Article 17 of the
Convention should be applied.

33. Before the Commission the Government also #tdum in the
alternative, that while Article 11 guaranteed fremdto form an association,
it did not on that account prevent one from beiisgalved.

The Commission took the view that freedom of asg@mm not only
concerned the right to form a political party blgoaguaranteed the right of
such a party, once formed, to carry on its politecivities freely.

The Court reiterates that the Convention is intenideguarantee rights
that are not theoretical or illusory, but practieald effective (see, among
other authorities, the Artico v. Italy judgment 88 May 1980, Series A
no. 37, p. 16, § 33, and the Loizidou judgmentccabove, p. 27, § 72). The
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right guaranteed by Article 11 would be largelydtedical and illusory if it

were limited to the founding of an associationgsithe national authorities
could immediately disband the association withcaniig to comply with

the Convention. It follows that the protection affed by Article 11 lasts for
an association’s entire life and that dissolutidnan association by a
country’s authorities must accordingly satisfy thequirements of

paragraph 2 of that provision (see paragraphs 3belbiv).

34. In conclusion Article 11 is applicable to faets of the case.

B. Compliance with Article 11

1. Whether there has been an interference

35. Before the Commission, the Government subdittbat the
dissolution of theTBKP had not constituted an interference with Mr Sargin
and Mr Yagcr's right to freedom of association. However,id dot reiterate
that argument before the Court.

36. Like the Commission, the Court concludes thate has been an
interference with that right in respect of all thrapplicants, having regard
(in the case of Mr Sargin and Mr ¥@&) to their role as founders and leaders
of the party and to the ban which prevented themmfdischarging similar
responsibilities in any other political grouping@ésparagraph 10 above).

2. Whether the interference was justified

37. Such an interference will constitute a breatrticle 11 unless it
was “prescribed by law”, pursued one or more lagate aims under
paragraph 2 and was “necessary in a democraticetgdcifor the
achievement of those aims.

(@) “Prescribed by law”

38. It was common ground that the interference asscribed by
law”, as the measures ordered by the Constituti@malrt were based on
Articles 2, 3 8 1, 6, 10 8 1 and 14 § 1, and formeticle 68 of the
Constitution and sections 78, 81 and 96(3) of Law 8820 on the
regulation of political parties (see paragraphsiPlabove).

(b) Legitimate aim

39. The Government maintained that the interfezgmarsued a number
of legitimate aims: ensuring national security, lpulafety and territorial
integrity and protecting the rights and freedom®ibiers. If the Court had
accepted, as it had done in the HadjianastassioBreece judgment of
16 December 1992 (Series A no. 252), that an sdlatse of espionage
could harm national security, there was all the enmrason to reach a
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similar conclusion where, as in the instant case very existence of a State
Party to the Convention was threatened.

40. The Commission distinguished between the miffegrounds relied
on by the Constitutional Court for dissolving thBKP. Inasmuch as the
interference was based on the use of the word “camisti in the party’s
name, it could not, in the Commission’s view, bl $a be justified by any
of the legitimate aims referred to in Article 1hdéed, the Constitutional
Court had recognised that there was nothing toestgbat th& BKP would
not respect democratic institutions or that it mied to establish a
dictatorship. In addition, Law no. 3713 on the mmon of terrorism,
which came into force on 12 April 1991, had repedlee provisions of the
Criminal Code making it an offence to participate arganisations or
activities that professed to heter alia, communist in inspiration.

On the other hand, inasmuch as the dissolutionb&asd on a distinction
drawn in theTBKP’s programme between Turks and Kurds, it could, e th
Commission’s view, be said to have been orderel thi2 aim of protecting
territorial integrity and thus “national securityit. was not that th@ BKP
was a terrorist organisation or one sponsoringtism, but it could be
regarded as openly pursuing the creation of a aep#&urdish nation and
consequently a redistribution of the territory loé fTurkish State.

41. Like the Commission, the Court considers thatdissolution of the
TBKP pursued at least one of the “legitimate aims”cggtin Article 11: the
protection of “national security”.

(c) “Necessary in a democratic society”

1. General principles

42. The Court reiterates that notwithstandingaigonomous role and
particular sphere of application, Article 11 muttoabe considered in the
light of Article 10. The protection of opinions atite freedom to express
them is one of the objectives of the freedoms eéarly and association as
enshrined in Article 11 (see, among other authesjtthe Young, James and
Webster v. the United Kingdom judgment of 13 AugliS81, Series A
no. 44, p. 23, 8 57, and the Vogt v. Germany judygnoé 26 September
1995, Series A no. 323, p. 30, § 64).

43. That applies all the more in relation to pedit parties in view of
their essential role in ensuring pluralism and greper functioning of
democracy (see paragraph 25 above).

As the Court has said many times, there can beenwodracy without
pluralism. It is for that reason that freedom opmeession as enshrined in
Article 10 is applicable, subject to paragraph@, anly to “information” or
“ideas” that are favourably received or regardediredfensive or as a
matter of indifference, but also to those that dfeshock or disturb (see,
among many other authorities, the Vogt judgmemdcabove, p. 25, § 52).
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The fact that their activities form part of a colige exercise of freedom of
expression in itself entitles political parties seek the protection of
Articles 10 and 11 of the Convention.

44. In the Informationsverein Lentia and Otheréwustria judgment the
Court described the State as the ultimate guaramitahe principle of
pluralism (see the judgment of 24 November 1998ieS& no. 276, p. 16,
§ 38). In the political sphere that responsibiiitgans that the State is under
the obligation, among others, to hold, in accoréamgth Article 3 of
Protocol No. 1, free elections at reasonable iadsrtpy secret ballot under
conditions which will ensure the free expressiontloé opinion of the
people in the choice of the legislature. Such esgiom is inconceivable
without the participation of a plurality of poliat parties representing the
different shades of opinion to be found within aimioy’s population. By
relaying this range of opinion, not only within pimal institutions but
also — with the help of the media — at all levdlsaxial life, political parties
make an irreplaceable contribution to political @l which is at the very
core of the concept of a democratic society (seelilhngens v. Austria
judgment of 8 July 1986, Series A no. 103, p. 2828and the Castells v.
Spain judgment of 23 April 1992, Series A no. 28623, 8§ 43).

45. Democracy is without doubt a fundamental fieatf the European
public order (see the Loizidou judgment cited abgve7, § 75).

That is apparent, firstly, from the Preamble to @envention, which
establishes a very clear connection between theéion and democracy
by stating that the maintenance and further reaisaf human rights and
fundamental freedoms are best ensured on the ome lma an effective
political democracy and on the other by a commodeustanding and
observance of human rights (see the Klass and Ophrdgment cited above,
p. 28, 8 59). The Preamble goes on to affirm thabfean countries have a
common heritage of political tradition, ideals,ddem and the rule of law.
The Court has observed that in that common herigageto be found the
underlying values of the Convention (see the Sgenmn the United
Kingdom judgment of 7 July 1989, Series A no. 18135, § 88); it has
pointed out several times that the Convention vessgihed to maintain and
promote the ideals and values of a democratic so¢see the Kjeldsen,
Busk Madsen and Pedersen v. Denmark judgment oe@ember 1976,
Series A no. 23, p. 27, 8 53, and the Soering jwetdgroited above, p. 34,
8§ 87).

In addition, Articles 8, 9, 10 and 11 of the Convem require that
interference with the exercise of the rights theghgine must be assessed
by the yardstick of what is “necessary in a demorsociety”. The only
type of necessity capable of justifying an intezfere with any of those
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rights is, therefore, one which may claim to spriingm “democratic
society”. Democracy thus appears to be the onlyitipal model

contemplated by the Convention and, accordingly,ahly one compatible
with it.

The Court has identified certain provisions of thenvention as being
characteristic of democratic society. Thus in gswfirst judgment it held
that in a “democratic society within the meaningtleé Preamble and the
other clauses of the Convention”, proceedings leettoe judiciary should be
conducted in the presence of the parties and inliqgpund that that
fundamental principle was upheld in Article 6 oktonvention (see the
Lawless v. Ireland judgment of 14 November 196&lfminary objections
andquestions of proceduyeSeries A no. 1, p. 13). In a field closer to the
one concerned in the instant case, the Court hasamy occasions stated,
for example, that freedom of expression constituies of the essential
foundations of a democratic society and one ofthsic conditions for its
progress and each individual’s self-fulfilment (samong other authorities,
the Vogt judgment cited above, p. 25, § 52), wheraahe Mathieu-Mohin
and Clerfayt judgment cited above it noted the prirmportance of
Article 3 of Protocol No. 1, which enshrines a cuderistic principle of an
effective political democracy (p. 22, § 47).

46. Consequently, the exceptions set out in Axtitll are, where
political parties are concerned, to be construgdtlst only convincing and
compelling reasons can justify restrictions on sgpeties’ freedom of
association. In determining whether a necessityhiwithe meaning of
Article 11 § 2 exists, the Contracting States hanly a limited margin of
appreciation, which goes hand in hand with rigorBusopean supervision
embracing both the law and the decisions applyinigéluding those given
by independent courts. The Court has already heltl duch scrutiny was
necessary in a case concerning a Member of Paritamvbo had been
convicted of proffering insults (see the Castellsigment cited above,
pp. 22-23, § 42); such scrutiny is all the moreessary where an entire
political party is dissolved and its leaders banfrean carrying on any
similar activity in the future.

47. When the Court carries out its scrutiny, aisktis not to substitute its
own view for that of the relevant national authestbut rather to review
under Article 11 the decisions they delivered i taxercise of their
discretion. This does not mean that it has to oenfiself to ascertaining
whether the respondent State exercised its disaregasonably, carefully
and in good faith; it must look at the interferermocenplained of in the light
of the case as a whole and determine whether it“praportionate to the
legitimate aim pursued” and whether the reasonsi@tt by the national
authorities to justify it are “relevant and suf@ot”. In so doing, the Court
has to satisfy itself that the national authoritegsplied standards which
were in conformity with the principles embodied Article 11 and,
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moreover, that they based their decisions on aepable assessment of the
relevant facts (seenutatis mutandisthe Jersild v. Denmark judgment of
23 September 1994, Series A no. 298, p. 26, § 31).

2. Application of the principles to the presease

(i) Submissions of those appearing before therC

The applicants

48. The applicants argued that the reasons giyetindd Constitutional
Court for dissolving th&@ BKP were ill-founded. In their submission, there
was a contradiction in penalising a political partyJuly 1991 for calling
itself “communist” when, on the one hand, it had lbeen an offence since
April 1991 to carry on activities inspired by comnnt ideology and, on the
other, the Constitutional Court had itself accepteat theTBKP was not
seeking the domination of one social class over dtieers and that its
constitution and programme were in accordance @ethocratic principles.

As to the separatist activities attributed to TiKP by the Government,
the applicants affirmed that there was no basistfch an allegation either
in the party’s documents or in the statements sfnitembers. On the
contrary, the party’s constitution was very cleartbat point when it stated
that the Kurdish problem required a fair, democratid peaceful solution
and the voluntary co-existence of the Turkish anotdish peoples within
Turkish territory on the basis of equal rights. TiH&KP was therefore not
opposed to the territorial integrity of the counamyd had never advocated
separatism. Further, the party’s leaders had neh berosecuted under
Article 125 of the Criminal Code, which made it @pttal offence actively
to support separatism. The fact remained, howetvett, the authorities
considered the mere use of the word “Kurd” to bgcaminatory, even
though the problem was such that any political yparshing to resolve it
could not avoid mentioning it. The problem exisetl minority groups
existed, but political parties could not refertermn.

Lastly, with regard to the allegation that tAi@8KP was a terrorist
association, the applicants pointed out that it badn dissolved only ten
days after it was formed so that it had had no tiime any activity
whatsoever. Th& BKPs future activities could therefore only have been
matter for speculation and could not have formedithsis for a decision to
dissolve the party.
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The Government

49. The Government pointed out that freedom ob@asion — like
freedom of expression — was not absolute and afterflicted with other
paramount interests in a democratic society. Adoghd, the margin of
appreciation had to be gauged in the light of dggtimate aim pursued by
the interference and the background to the facthefcase. In that regard,
the Government referred to the Wingrove v. the &thiKingdom judgment
of 25 November 1996Reports1996-V), in which the Court had, when
assessing the facts, taken into account the nemsitsgafrom their historical
context.

If the TBKPs constitution and programme were analysed innalai
way, a pressing need to impose the impugned réstrim circumstances in
which territorial integrity and national securityere threatened would be
found not just in the case of Turkey, but alsohattof each of the Council
of Europe’s member States. What was at stake veasdbential conditions
for a State’s existence in the international ordenditions which were even
guaranteed by the Charter of the United Nations.

Further, it was apparent from the case-law thatrevlibe interference
pursued as a legitimate aim the protection of puldider, territorial
integrity, the public interest or democracy, then@ntion institutions did
not require that the risk of violence justifyingetinterference should be
real, current or imminent. As authority for thabposition, the Government
cited the decisions in which the Commission hadaded inadmissible the
cases of X v. Austria (application no. 5321/71,|€xlon of Decisions 42,
p. 105), T. v. Belgium (application no. 9777/82, [, p. 158) and
Association A. and H. v. Austria (application n®08/82, DR 36, p. 187).
In addition, the Commission had accepted in twon@er cases that
restrictions on freedom of expression could beafjadtby national-security
considerations without its being necessary to date whether the exercise
of freedom of expression had had any practical icapbns (see the
Kuck v. Germany case, application no. 29742/96, dhd Fleischle
v. Germany case, application no. 29744/96). Lastlythe Purcell and
Others v. Ireland case, the Commission had takenaiocount the terrorist
threat and the public interest in countering itplagation no. 15404/89,
DR 70, p. 262).

In all those cases the actual content of the egmes concerned had
sufficed to warrant the conclusion that restrictidrad to be imposed on
their use, without its being necessary to deternwhether there was a
current risk of violence or a causal link with act af violence directly
provoked by the use of the expression. On the dtaed, in the Handyside
v. the United Kingdom judgment of 7 December 193ér{es A no. 24), the
Sunday Times. the United Kingdom (no. 1) judgment of 26 Apt®79
(Series A no. 30), and the Lingens and Castells
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judgments cited above, in all of which the Court lreeld that there had
been a violation of Article 10, the publicationsicerned had not called into
guestion the very existence of the State and theodeatic order.

In short, faced with a challenge to the fundamemé&trests of the
national community, such as national security ardtorial integrity, the
Turkish authorities had not in any way exceedednthegin of appreciation
conferred on them by the Convention.

The Commission

50. At the hearing before the Court the Delegatbe® Commission, in a
preliminary observation, stressed the differenceveen implementing an
illegal programme and implementing one in whichtladit was sought was a
change in the law. While that distinction could stimes be difficult to
draw in practice, associations, including politipakties, should be able to
campaign for a change in the law or the legal amiitutional structures of
the State, provided of course that the means useatié¢ purpose were in all
respects lawful and democratic and that the prapatenge was itself
compatible with fundamental democratic principles.

The Commission considered that the rule that freedd expression
extends to “information” and “ideas” that offendyogk or disturb (see,
among many other authorities, the Handyside judgroged above) also
applied in the present case with regard to Artitle since the order for
dissolving theTBKP had been made solely on the basis of informatiah a
ideas expressed in its constitution and programme.

Further, the Commission noted that in order toifyddissolving the
TBKP, the Constitutional Court had relied on passagas formed only a
small part of the party’s constitution. Moreovenpse passages did not
contain any incitement to violence but, on the amyt showed th& BKPs
desire to achieve its objectives — even thoseganeto the position of the
population of Kurdish origin — by democratic meamsl in accordance with
Turkish laws and institutions.

(i) The Court’'s assessment

51. The Court notes at the outset that TlBKP was dissolved even
before it had been able to start its activities &mat the dissolution was
therefore ordered solely on the basis of thBKPs constitution and
programme, which however — as is for that mattgpaggnt from the
Constitutional Court’s decision — contain nothimgstuggest that they did
not reflect the party’s true objectives and itsdea’ true intentions (see
paragraph 58 below). Like the national authorittég, Court will therefore
take those documents as a basis for assessing extibth interference in
question was necessary.



UNITED COMMUNIST PARTY OF TURKEY AND OTHERS 24
JUDGMENT OF 30 JANUARY 1998

52. It is to be noted further that in support a lpplication for a
dissolution order, Principal State Counsel at tlwair€of Cassation made
four submissions. Two of these were rejected byGbastitutional Court:
the claim that theTBKP intended to maintain that the proletariat was
superior to the other social classes and the arguthat it was contrary to
section 96(2) of Law no. 2820 for it to claim to Hee successor to a
political party that had previously been dissolvethe Turkish Workers’
Party (see paragraph 9 above).

The Court can therefore confine its review to thieeo two grounds,
which were upheld by the Constitutional Court.

53. In the first of these it was alleged that TT&KP had included the
word “communist” in its hame, contrary to sectio®(® of Law no. 2820
(see paragraph 12 above). The Constitutional Gueld, in particular, that
that provision prohibited the formation of politicparties on a purely
formal ground: the mere fact of using a name pibedrin that section
sufficed to trigger its application and consequetal entail the dissolution
of any political party that, like theTBKP, had contravened it (see
paragraph 10 above).

54. The Court considers that a political partyieice of name cannot in
principle justify a measure as drastic as dissofytin the absence of other
relevant and sufficient circumstances.

In this connection, it must be noted, firstly, tloat 12 April 1991 the
provisions of the Criminal Code making it a crimimdfence to carry on
political activities inspired, in particular, by monunist ideology were
repealed by Law no. 3713 on the prevention of tesmn. The Court also
attaches much weight to the Constitutional Coliitiging that theTBKP
was not seeking, in spite of its name, to estalwhdomination of one
social class over the others, and that, on theraontit satisfied the
requirements of democracy, including political plism, universal suffrage
and freedom to take part in politics (see paragraPhabove). In that
respect, th& BKP was clearly different from the German Communistyra
which was dissolved on 17 August 1956 by the Gerr@anstitutional
Court (see the Commission’s decision cited abovethe German
Communist Party case).

Accordingly, in the absence of any concrete evidett show that in
choosing to call itself “communist”, thEBKP had opted for a policy that
represented a real threat to Turkish society orTimish State, the Court
cannot accept that the submission based on thggpaegme may, by itself,
entail the party’s dissolution.

55. The second submission accepted by the Catstii Court was
that theTBKP sought to promote separatism and the divisiomefTurkish
nation. By drawing a distinction in its constitutiand programme between
the Kurdish and Turkish nations, tA@KP had revealed its intention of
working to achieve the creation of minorities whiehvith the exception of
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those referred to in the Treaty of Lausanne andreety with Bulgaria —

posed a threat to the State’s territorial integritywas for that reason that
self-determination and regional autonomy were bptbscribed by the

Constitution (see paragraph 10 above).

56. The Court notes that although T@KP refers in its programme (see
paragraph 9 above) to the Kurdish “people” and itmet and Kurdish
“citizens”, it neither describes them as a “mingribor makes any claim —
other than for recognition of their existence — them to enjoy special
treatment or rights, still less a right to seceasnf the rest of the Turkish
population. On the contrary, the programme stdfEse TBKP will strive
for a peaceful, democratic and fair solution of khedish problem, so that
the Kurdish and Turkish peoples may live togetHetheir free will within
the borders of the Turkish Republic, on the basisqual rights and with a
view to democratic restructuring founded on th@meon interests.” With
regard to the right to self-determination, thBKP does no more in its
programme than deplore the fact that because afigbeof violence, it was
not “exercised jointly, but separately and unilalig?, adding that “the
remedy for this problem is political” and that f[ifhe oppression of the
Kurdish people and discrimination against themtarend, Turks and Kurds
must unite”.

The TBKP also said in its programme: “A solution to the H#ish
problem will only be found if the parties concerragé able to express their
opinions freely, if they agree not to resort toleie in any form in order to
resolve the problem and if they are able to take ipapolitics with their
own national identity.”

57. The Court considers one of the principal ottersstics of
democracy to be the possibility it offers of resoiya country’s problems
through dialogue, without recourse to violence newden they are irksome.
Democracy thrives on freedom of expression. Fraah ploint of view, there
can be no justification for hindering a politicabgp solely because it seeks
to debate in public the situation of part of that&s population and to take
part in the nation’s political life in order to fin according to democratic
rules, solutions capable of satisfying everyoneceamed. To judge by its
programme, that was indeed tABKPs objective in this area. That
distinguishes the present case from those reféorbgl the Government (see
paragraph 49 above).

58. Admittedly, it cannot be ruled out that a parpolitical programme
may conceal objectives and intentions differenifrimne ones it proclaims.
To verify that it does not, the content of the peogme must be compared
with the party’s actions and the positions it defenn the present case, the
TBKPs programme could hardly have been belied by aagtal action it
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took, since it was dissolved immediately after geiormed and accordingly
did not even have time to take any action. It was tpenalised for conduct
relating solely to the exercise of freedom of espren.

59. The Court is also prepared to take into actcthum background of
cases before it, in particular the difficulties @sated with the fight against
terrorism (see, among other authorities, the lekhanthe United Kingdom
judgment cited above, pp. 9 et seq., 88 11 et sed.the Aksoy v. Turkey
judgment of 18 December 199Reports 1996-VI, pp. 2281 and 2284,
88 70 and 84). In the present case, however,dsfiro evidence to enable it
to conclude, in the absence of any activity by TBKP, that the party bore
any responsibility for the problems which terroriposes in Turkey.

60. Nor is there any need to bring Article 17 iptay as nothing in the
constitution and programme of tABKP warrants the conclusion that it
relied on the Convention to engage in activity erfprm acts aimed at the
destruction of any of the rights and freedoms sehfin it (seemutatis
mutandis the Lawless v. Ireland judgment of 1 July 196t(ity, Series A
no. 3, pp. 4546, 8§ 7).

61. Regard being had to all the above, a meassirdrastic as the
immediate and permanent dissolution of thBKP, ordered before its
activities had even started and coupled with alimning its leaders from
discharging any other political responsibility,disproportionate to the aim
pursued and consequently unnecessary in a denwsemtiety. It follows
that the measure infringed Article 11 of the Cortien

II. ALLEGED VIOLATIONS OF ARTICLES 9, 10, 14 AND 1®F THE
CONVENTION

62. In their application to the Commission the lm@mts also
complained of breaches of Articles 9, 10, 14 andfighe Convention. In
their memorial to the Court however, they acceptieel Commission’s
conclusion that it was unnecessary to decide whéetiwese provisions had
been complied with in view of the finding of a \atibn of Article 11. The
applicants did not pursue those complaints in ttecgedings before the
Court, which sees no reason to consider them obwa motion (see,
mutatis mutandis the Akdivar and Others v. Turkey judgment of
16 September 199&eports1996-1V, p. 1216, § 92).

lll. ALLEGED VIOLATIONS OF ARTICLES 1 AND 3 OF
PROTOCOL No. 1

63. The applicants submitted that the effecth©/efTBKPs dissolution —
its assets were confiscated and transferred tatbasury, and its leaders
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were banned from taking part in elections — endadebreach of Articles 1
and 3 of Protocol No. 1, which provide:

Avrticle 1 of Protocol No. 1

“Every natural or legal person is entitled to theapeful enjoyment of his
possessions. No one shall be deprived of his psissssexcept in the public interest
and subject to the conditions provided for by lamd &y the general principles of
international law.

The preceding provisions shall not, however, in @y impair the right of a State
to enforce such laws as it deems necessary tootahé use of property in accordance
with the general interest or to secure the paymoémaxes or other contributions or
penalties.”

Article 3 of Protocol No. 1

“The High Contracting Parties undertake to holdefrelections at reasonable
intervals by secret ballot, under conditions whigh ensure the free expression of the
opinion of the people in the choice of the legislat”

64. The Court notes that the measures complaihdéy the applicants
were incidental effects of tiEBKP's dissolution, which the Court has held
to be in breach of Article 11. It is consequentlynacessary to consider
these complaints separately.

IV. APPLICATION OF ARTICLE 50 OF THE CONVENTION

65. Article 50 of the Convention provides:

“If the Court finds that a decision or a measufetaby a legal authority or any
other authority of a High Contracting Party is cdetely or partially in conflict with
the obligations arising from the ... Conventiond @ithe internal law of the said Party
allows only partial reparation to be made for tlemsequences of this decision or
measure, the decision of the Court shall, if nemgssafford just satisfaction to the
injured party.”

A. Damage

1. TheTBKP

66. TheTBKP claimed 20,000,000 French francs (FRF) for peawynia
damage “to compensate for the losses [it] sustaimiti the end of 1997 as
a result of its dissolution and of its loss of gepalegal personality, which
infringed [its] right to enjoy its own property, @ro receive contributions
from members and supporters and public aid”. Wahard to future loss,
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the TBKP sought payment of FRF 3,000,000 per annum to rom f
1 January 1998 until the judgment of the Constinal Court was set aside
and the TBKP was recognised under domestic law and had been
reconstituted.

67. The Government stated firstly that having beesolved by the
Constitutional Court, th& BKP was unable to claim any public aid under
the law on political parties. Even supposing thaiaid not been dissolved, it
still did not satisfy the conditions laid down that statute for a grant of aid.
The TBKPs claims were based on fictitious grounds and weerefore
unacceptable.

68. The Delegate of the Commission invited the r€da consider
carefully whether the amounts claimed were nothtgiaothetical to serve as
a basis for the application of Article 50. If theuw®t decided to award a sum
under that head, he questioned whether the figptgsforward by the
applicants were realistic.

69. The Court notes that the claim in issue isethasn an imaginary
application of the provisions in the law on pokiiqarties governing the
grant, subject to certain conditions, of public sdpolitical parties as well
as on an estimation of what contributions from TBKPs members and
supporters would have been. The Court cannot spiecoh the effect of
those provisions as applied to tHeBKP or on the amount of any
contributions it might have received. Consequenthe claim must be
dismissed, there being no causal link between tblation found and the
alleged damage.

2. Mr Sargin and Mr Ygci

70. Mr Sargin and Mr Ya&i each claimed FRF 2,000,000 for non-
pecuniary damage. In support of their claims, ttedigd on the fact that the
dissolution of th& BKP had caused them to be banned from carrying on any
political activity, whether as members of the edeate or members of
parliament or as founding members, managers ondiahcontrollers of a
political party.

71. In the Government’s submission, those clainesewbased on the
assumption that there had been a breach of allptbgisions of the
Convention relied upon by Mr Sargin and Mrg¢a The Commission had,
however, concluded that there had been a violairdy of Article 11. The
Government considered that any non-pecuniary damageld be
sufficiently compensated by a finding of a violatiof the Convention.

72. The Delegate of the Commission indicated thahe event of the
Court’s being minded to award a sum under this headdoubted that the
amount claimed by Mr Sargin and Mr 3ta was realistic.

73. The Court accepts that Mr Sargin and Mgcfasustained non-
pecuniary damage. It holds, however, that a findofga violation of
Article 11 constitutes sufficient compensation ifor
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B. Costs and expenses

74. The applicants sought FRF 190,000 for costisexipenses, made up
of FRF 100,000 for lawyers’ fees and FRF 90,000albthe costs of their
representation before the Turkish Constitutionali€and the Convention
institutions.

75. The Government considered these to be unaddeptump-sum
claims that were both exaggerated and unreasonable.

76. The Delegate of the Commission found them ¢ord&asonable,
provided that they represented necessarily ancigincurred costs.

77. Making its assessment on an equitable basisaaoording to the
criteria laid down in its case-law, the Court aveariir Sargin and
Mr Yagcl, who actually bore the costs and expenses cthiméotal sum of
FRF 120,000 under this head, to be converted int&i3h liras at the rate
applicable at the date of payment.

C. Default interest

78. According to the information available to t@eurt, the statutory
rate of interest applicable in France at the détadoption of the present
judgment is 3.87% per annum.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holdsthat there has been a violation of Article 11h&f €onvention;

2. Holds that it is unnecessary to determine whether thee been a
violation of Articles 9, 10, 14 and 18 of the Contien and Articles 1
and 3 of Protocol No. 1;

3. Dismissesthe claim for just satisfaction in respect of adgmage
sustained by the United Communist Party of Turkey;

4. Holds that the present judgment in itself constitute$figant just
satisfaction in respect of any damage sustainedMbySargin and
Mr Yagcl,

5. Holds
(a) that the respondent State is to pay Mr Saagoh Mr Yacli, within
three months, a total sum of 120,000 (one hundneddaenty thousand)
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French francs in respect of costs and expensebg toonverted into
Turkish liras at the rate applicable at the datpayiment; and

(b) that simple interest at an annual rate of Z&hall be payable on
that sum from the expiry of the above-mentionesgkdehmonths until
settlement;

6. Dismisseshe remainder of the claim for just satisfaction.

Done in English and in French, and delivered atldlip hearing in the
Human Rights Building, Strasbourg, on 30 Janua8819

Signed RudolfBERNHARDT
President

Signed HerbertPETZOLD
Registrar



