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In the case of Y v. Russia,
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Christos RozakisRresident,
Nina Vajic,
Anatoly Kovler,
Elisabeth Steiner,
Khanlar Hajiyev,
Giorgio Malinverni,
George Nicolaouudges,
and Sgren Nielsegection Registrar
Having deliberated in private on 13 November 2008,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 3004) against the
Russian Federation lodged with the Court under chti34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by Mr and Mrs Y (“the applicaftson 14 May 2007.
The President of the Chamber decided that theiresashould not be
disclosed (Rule 47 § 3 of the Rules of Court).

2. The applicants, who had been granted legalveede represented by
Ms Tseytlina, a lawyer practising in St. Petersbamgd Mrs Oshirova. The
Russian Government (“the Government”) were repitesehy their Agent,
Ms V. Milinchuk, the former Representative of thesRian Federation at
the European Court of Human Rights.

3. The applicants complained about the first appli's deportation to
China, about his unlawful detention, about theugiion of their family life
and about the absence of domestic remedies. Thelyee to Articles 3, 5,
8 and 13 of the Convention and to Article 1 of Boot No. 7.

4. On 6 September 2007 the President of the Biestion decided to
give notice of the application to the Governmentwéas also decided to
examine the merits of the application at the same s its admissibility
(Article 29 8§ 3 of the Convention) and to grantopity to the application
(Rule 41 of the Rules of Court).
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicants, Mr and Mrs Y., are married. Ting applicant is a
Chinese national, who was born in 1934. The seemmiicant is a Russian
national, who was born in 1951. Prior to the fapplicant’s deportation to
China in May 2007, both applicants lived in St.dPgiburg (Russia).

A. The circumstances of the case

1. The first applicant’s requests for asylum

(a) Events prior to 2003

6. Between 1962 and 1996 the first applicant wagraessor at a
university in Beijing. In the 1950s he studied feeveral years at the
Leningrad Technological University and thereafeained close academic
contacts with Russia. In 1996 he retired, but naématd working contacts
with Russian colleagues. Between 1996 and 200@ime ¢o St. Petersburg
on several occasions on business.

7. The first applicant submitted that since 1982hlad been a follower
of the Falun Gong movement, and in 1996 had staotegread information
about the movement in Russia.

8. In June 2001 the first applicant arrived inF3ttersburg on a business
invitation from a Chinese company with an officeSt Petersburg. In 2002
the invitation was extended until May 2003.

9. Between July 2001 and May 2003 the first applictook up
temporary residence in the Admiralteyskiy distradt St. Petersburg. In
January 2004 he obtained a new temporary resid@acmit in the
Vyborgskiy district of the Leningradskiy Region.

10. On 13 March 2003 he was granted refugee staiter the mandate
of the United Nations High Commissioner for Refugg@@NHCR) Office in
Moscow.

(b) Proceedings at the Department on Migration Afférs

11. On 30 April 2003 the first applicant appliedr fasylum at the
Department on Migration Affairs of the Ministry athe Interior in
St. Petersburg (“the Migration Department”). OnQdcember 2003 he was
guestioned by an official from that Department. ¢fi@med that he could
not return to China for fear of persecution as &eé been an active member
of the Falun Gong movement since 1992 or 1994. Kaamed that
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although the Falun Gong movement did not have arc$tructure, he

followed the directions for practice of the techmegand explained them to
others. Practitioners performed exercises in graufis a view to physical

and mental well-being. There were no lists of memsla@d nobody checked
who was present; sessions took place in public spaok in members’

apartments. The applicant stated that althoughadenot personally faced
any problems in China and that the situation wéerable when he left in

2001, the authorities had cracked down on the meweim the ensuing two
years and his name had been included on “blacK’liste also explained
that before 2003 he had had other grounds entitlimgto remain in Russia,
but that when his work permit was coming to an @medrealised that he
could not return to China as he risked persecutidre Chinese trading
company which had invited him to work in Russiatlasir representative
had ceased their activities and he had had no cionith the director in

Beijing for a considerable time. The first applitaiso alleged that the
Chinese Consulate in Russia was looking for himthatihe was obliged to
constantly change his place of residence. He hddished articles and
attended international meetings of Falun Gong aatisr He referred to his
UNHCR mandate refugee card and a series of docsntiegt attested to the
Chinese Government’s policy of persecution of Fghamg members which
had started in 1999 (see paragraph 49 below).

12. On 30 April 2004 the Migration Department sefd to grant the first
applicant refugee status. It cast doubt on theiegpis credibility and the
relevance of the facts to which he had referredoted that the crackdown
on the Falun Gong movement in China had startd®®9, but that between
1999 and 2001 the first applicant had not faced@mnplems there. He had
obtained a passport and exit visa without any diffy. Although he
claimed to have published articles on Falun Goegsduld not provide any
copies or indicate where and when they had beelispeld. The claim that
he had attended international meetings was alsodféw be false. His fears
about being on “black lists” were not supportedany relevant evidence
and were based on what the Migration Departmennddr incoherent
statements, including a reference to direct costagith the Chinese
Consulate in St. Petersburg.

13. The Migration Department also noted that thgieant’s knowledge
of the Falun Gong structure and its basic prinsiplere of a general nature
and that he could not describe in detail his owtiviies as an “active
member”, despite the fact that he had allegedlgtized the technique for
many years and spoke very good Russian. His déscripf his own
activities was limited to “doing gymnastics” in garand private flats. It
was also noted that the applicant had applied $gtuan more than two
years after his arrival and one month before thgirgxof his temporary
residence permit, which in the light of his circuames could not be
extended, and that he was probably trying to obgiright to remain.
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Finally, the Department referred to informationnrdRussian Government
sources such as the Federal Migration Service RM8), the Ministry of
Foreign Affairs and the ITAR-TASS news agency whibscribed the
Falun Gong movement as a “pseudo-Buddhist secttofatitarian nature”
and cited Chinese news reports about criminal actmmitted by its
followers and the damage caused to its membersXample by inciting
followers to commit suicide or to refuse to accemtdical aid. Several
publications by Russian history and Eastern studieisolars likewise
classified Falun Gong as a sect, referring to staits of the teaching as the
ideas of “exclusiveness” of the truth, the presevica “deified leader” who
was regarded as the only source of wisdom, theatatien that the end of
the world was imminent, the need for its memberadioere to a strict code
of behaviour and the use of specific symbols. Tisseces found that the
information about ill-treatment of Falun Gong memsben China mostly
originated from the movement itself and that then€se authorities were
right to take measures to curb its activities.

14. The applicant’s claim that the Chinese corsuted been looking
for him and that he had had to change his placesifience was also found
to be untrue, as he had only changed his addressioithree years.

15. The Department concluded that the first applichad used the
procedure to obtain a residence permit in Russdh that there was no
reason to believe that he faced a real dangerregpetion in China. He was
informed of that decision on 20 May 2004 and apgubéb a court.

16. In March 2005 the first applicant sufferedtiblee and appears to
have been admitted to hospital in St. Petersburgséveral days. After
leaving hospital he stayed at the second applisdmaime.

17. On 5 April 2005 the applicants married in tteningrad Region.
The first applicant produced a document showing leprevious marriage
had ended in divorce in China in 2003.

(c) Appeal to the courts

18. During proceedings in the Dzerzhinskiy Digtricourt the first
applicant testified that he had been a membereoft#lun Gong movement
since 1996, was known to the Chinese authoritiesiels and had been on a
“black list” of activists since 1995 or 1996. Hesalstated that he was well
known to the Chinese authorities because he hadiged Falun Gong at
the university in Beijing. In 1999 his house haéibsearched by police and
literature related to Falun Gong activities had noeseized. As to his
departure from China in 2001, he claimed that he taly managed to
obtain a passport with the assistance of a frigndh fthe university. He
denied having attended international seminars asgdrfor adherents of the
movement.

19. The district court heard evidence from sevésibwers of Falun
Gong in St. Petersburg and Ukraine, who confirned they knew the first
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applicant as a “consultant” and active practitiomdio had participated in
group sessions, assisted in setting up local bemnemd translated from
Chinese. One witness stated that they had engagedtivities in public
such as presenting Falun Gong principles, andtkigafirst applicant could
have been photographed on such occasions by theegghsecret services,
although it was also the case that Falun Gong membere not permitted
to stage meetings in front of the Chinese consuldtee applicants’
marriage was not mentioned in the proceedings,hittwthe UNHCR did
not participate.

20. On 2 March 2006 the Dzerzhinskiy District Gooir St. Petersburg
upheld the decision of the Migration Departmentfolind that the first
applicant was not under any personal threat ofgoeigon in China because
there was no reason to believe that he was a plantig active member of
the movement or that his name was known to the €kirauthorities. It
noted that there were no direct links between thkir- Gong groups in
Russia and China. The first applicant was not driée co-founders of the
Russian NGO Falun Dafa. His statements about hisrofe and the “black
lists” were contradictory. The district court aldoubted his credibility in
view of the numerous discrepancies in his accouotghe Migration
Department and the court and the two years he pant $n Russia before
applying for asylum.

21. The first applicant appealed against thatsi@ei On 19 September
2006 the St. Petersburg City Court upheld the d&tisf the district court.

(d) Requests for temporary asylum and appeal

22. On 20 September 2006 the first applicant apgplo the Migration
Department for temporary asylum. He referred tofédss of persecution in
China and to his marriage with the second appliddetdid not mention the
deterioration of his health.

23. On 26 September 2006 the Migration Departmeptcted the
request after noting that he had used the samemargs as in his
application for refugee status. The first applicaats informed that unless
he had other legal grounds for remaining or intenaeappeal, he should
leave Russian territory within one month after rptef the notification. He
appealed to a court in October 2006, stating, witlamy further details, that
he had participated in demonstrations and picketRussia in front of the
Chinese consulate and that his picture had beem tiak consulate staff.

24. On 26 January 2007 the Dzerzhinskiy Districbu@ of St.
Petersburg upheld the decision of the Departmeoting that the first
applicant had not submitted any new grounds folgwihe refusal of his
request for refugee status. The first applicaneafgd, but on 24 April 2007
the St. Petersburg City Court upheld the decisidh@district court.
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2. The first applicant’s deportation

25. On 24 April 2007 the first applicant attempted lodge a new
request for temporary asylum. He claimed that lteldesen incapacitated by
a stroke, required constant assistance and coultae his apartment. He
also referred to his marriage with the second appti His request was sent
by registered mail to the Migration Department, ethreceived it on 2 May
2007.

26. On 2 May 2007 the head of the Migration Daparit issued a
deportation order under section 13 of the Refugess The order stated
that on 24 April 2007 the St. Petersburg City Cositting as the final
appellate court, had rejected the request fortéeiai asylum. On 3 May
2007 the order was countersigned by the head oFRh®. The applicants
were not informed of the order.

27. On 11 May 2007 District Hospital no. 117 of. Retersburg
confirmed that the first applicant had sufferedrake in March 2005 and
required constant assistance.

28. At about 11.30 a.m. on 13 May 2007 officialsni the Migration
Department entered the applicants’ apartment irP8tersburg. According
to the second applicant, they did not produce awuohents, but told them
that the FMS had ordered the first applicant’'s dgpon to China.
According to the second applicant, the officialsriea the first applicant
out of the apartment because he was unable to Whlkky put him in a
police car and drove off. The second applicantgaliethat she was not
allowed to accompany her husband or to contactvgea

29. The Government referred to statements by ffie@abs and doctor
present at the scene, indicating that the appbcaatl immediately been
informed of the nature of the proceedings, thatfits¢ applicant had been
able to walk unaided and that a doctor had examm®dand found him fit
to travel. They also denied that the second apmlibad been prevented
from using the telephone.

30. It would appear that in the presence of thieciafs the second
applicant then called Mrs Oshirova, her represamtatind informed her
that her husband was being deported.

31. Later that day the second applicant wenteéovyborg police station
no. 58 to complain that her husband had been kmbthpn the evening of
13 May 2007 a police officer called her and infodreer that her husband
had been detained by Migration Department officialsrder to deport him
to China.

32. On 15 May 2007 the President of the Sectiometi down a request
by the second applicant dated 14 May 2007 for thertCto apply Rule 39
of the Rules of Court in order to prevent the fapplicant’s deportation to
China.

33. On the same date the applicants’ counsel whsmed by the
Migration Department that the first applicant hagkeb deported to China
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from Moscow at 8 p.m. on 13 May 2007, and had adiin Beijing on 14
May 2007.

3. Subsequent proceedings

(a) Proceedings related to the applicants’ marriag

34. On 29 June 2007, in response to a letter &fiap 2007, the General
Consulate of China in St. Petersburg informed thgraion Department
that the first applicant had been married in Chima Chinese national and
that the marriage had not been dissolved in 2003.

35. The letter was then forwarded to the prose®utoffice. On 10
September 2007 the Vsevolzhsk Town Prosecutorsc®fipplied to the
Vsevolzhsk Town Court for an order dissolving tharnage between the
applicants as being null and void.

36. On 10 December 2007 the Vsevolzhsk Town Cdedlared the
marriage null and voidb initio, as the first applicant’s previous marriage in
China had not been dissolved beforehand.

37. The second applicant appealed against thaidedo the Leningrad
Regional Court. She argued that at the weddingmeng the first applicant
had submitted a certificate of divorce which had heen found to be
invalid and that the information from the Chinesmsulate could not be
regarded as a valid ground for dissolving the ragei She surmised that
the proceedings had been brought with the aim afkcrdditing the
applicants’ application under Article 8 to the Epean Court of Human
Rights.

38. On 13 March 2008 the Leningradskiy Regionalif€guashed the
decision of 10 December 2007, due to an error fisdiction, since cases
concerning family affairs should be reviewed bygeemagistrates.

39. On 10 June 2008 the peace magistrate of tiromi37 in St.
Petersburg rejected the prosecutor’'s motion toade¢he marriage null and
void, in view of incompleteness of information abtie alleged invalidity
of the divorce certificate. The prosecutor and khigration Department
appealed against that decision. It appears thgirtteeedings are pending.

(b) Proceedings related to the lawfulness of thér$t applicant’s deportation

40. On 30 May 2007 the second applicant submgtecpplication to
the St. Petersburg City Prosecutor’s Office forienimal investigation into
the circumstances of her husband’s deportation.c8heplained of abuse of
power and unlawful detention. She asked for a copyhe deportation
documents and enquired about the first applicamiisreabouts stating that
she had not received a copy of the deportationrorde

41. On 21 August 2007 and in October 2007 the &pplicant lodged
complaints about the actions of the Migration Dépant and the FMS with
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the Dzerzhinskiy District Court, which, however jeced them on 4
December 2007. It found that the decision to deffwtfirst applicant had
been lawful, that he had been deported in accoedaitt the law and there
had been no violations of the applicants’ rights.

42. The court found it established, on the basithe decisions of the
migration authorities and courts, that there haenbeo legal obstacles to
the first applicant’s deportation to China. Undect®on 13 of the Refugees
Act and section 25(10) of the Entry Procedure Aet tirst applicant had
been informed that he had to leave Russia, if lilenwaother legal grounds
to remain, or risk deportation. The first applicéwatd been aware that the
courts had upheld, in decisions that were fina,réfusal of his applications
for refugee status and temporary asylum. The caad examined in detalil
the question whether the first applicant had sulehia second application
for asylum before his deportation. It questionedicils from the
department and examined a copy of the postal receand of the
application itself. It found this part of the claiomsubstantiated, because
Mrs Oshirova did not have power to sign the apgibeaon behalf of the
first applicant and the Migration Department had officially received the
application by that time (as the letter had beer 8eother premises which
did not process individual applications).

43. The second applicant testified that her hudtead suffered a stroke
in March 2005 that had left him partially paralysdéor some time
afterwards he had not left the flat. She also erpth that he took no
medication and refused to be taken to a hospitehise as a “practitioner
[of Falun Gong] he preferred to heal himself byrdpéxercises”.

44. As to the deportation procedure, the courstioeed two Migration
Department officials and Doctor Sh, a neurologisacpising in St.
Petersburg. The witnesses stated that they hadedrat the applicants’
apartment on 13 May 2007 and accompanied theafmslicant on the flight
to Beijing via Moscow. They maintained that thestiapplicant had been
immediately notified of the decision to deport hiimd had received a copy
which he had countersigned. He had been allowedltect his belongings,
had been examined by the doctor in his apartmedttha doctor had
accompanied him throughout the flight. The offisialenied that they had
prevented the second applicant from making telephmalls and the court
established that she had in fact called Mrs Oshifoem her mobile phone.
The officials also stated that the first applicasats able to walk, although he
required assistance in using his left hand, thah&e received food and
drink and that he had made no complaints or requisging the flight. The
court examined a certificate issued by Doctor Sh18 May 2007 which
stated that the first applicant suffered from grétlarterial hypertension,
cerebrovascular disease, atherosclerosis and ideftisemiparesis, as a
consequence of a stroke in 2005. None of theseittmmg in the doctor’s
opinion, prevented the first applicant from takthg flight.
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45. The court established that the first applideadd been informed of
the deportation order and had received a copy. Qdtsrova had been
invited to examine it at the offices of the Migmati Department and had
done so on 20 September 2007. The court examimEt@ment drawn up
on 13 May 2007 and countersigned by the first @ppli which stated the
reasons and legal grounds for the deportation.

46. The court further examined the second apgieatomplaint of a
breach of the right to respect of family life. Té®cond applicant stated that
she had received very little information about Hersband after his
deportation and explained that he had called heutathree days after his
arrival in China and left a mobile number, whiclowever, could not be
reached most of the time. After that she had spdkehim on a few
occasions. The first applicant was staying withdas, but she did not have
his address. The second applicant also statedhéhhad been placed under
house arrest and that his passport had been ted&®rhim. The court noted
that the first applicant had never applied for@dence permit as the spouse
of a Russian national and that in the absence ledrdiegal grounds for
remaining his marriage to the second applicantndiiultimately exclude
his deportation. The court also took into accotnet information from the
Migration Department concerning the alleged forgiof the divorce
certificate, the discrepancy between the date efdikiorce as indicated by
the first applicant and the actual document, ardpgnding proceedings to
declare the marriage null and void.

47. Finally, it rejected the second applicant'quest for the Migration
Department’s assistance to help find her husbarhina. It noted that the
first applicant had not applied to the Russian atarsbodies or other
authorities with a request for a visa.

48. The first applicant appealed, but on 15 Januzd08 the St.
Petersburg City Court upheld the decision of thstrit court.

B. Background information about the situation of the Falun Gong
movement in China

49. The applicants submitted a number of pubbceti by overseas
Falun Gong groups which spoke of systematic petsecand ill-treatment
by the authorities of persons known to be follow&slow are the relevant
extracts from the UK Home Office Operational GuiceamNote on Chinese
asylum seekers, complete with a review of recemispmudence, and
extracts from the Amnesty International Annual Rep®96 and of the
United States Department of State Country ReportHuman Rights
Practiceof 2006.
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1. United Kingdom: Home Office, Operational Guidandote: China,
21 November 2006.

50. Falun Gong/Falun Dafa

3.6.1Most claimants apply for asylum or make a humahtsiglaim based on ill
treatment amounting to persecution at the handseo€hinese authorities due to their
involvement with Falun Gong/Falun Dafa. The Faluron@ movement was
established in 1992. Based on the Chinese anaieof gigong or energy cultivation
and fused with elements of other religions it engides high moral standards and
good health amongst its followers who combine gemtercises with meditation.
Despite the spiritual component within Falun Goiigdoes not consider itself a
religion and has no clergy or places of worship.

6.2 Treatment Estimates of the number of Falun Gong (or Whé¢he Law, also
known as Falun Dafa) practitioners have varied Wyidde Government claimed that
prior to its crackdown on the Falun Gong beginim@999, there might have been as
many as 2.1 million adherents of Falun Gong incientry. The number has declined
as a result of the crackdown, but according toabddi estimates there are still
hundreds of thousands of practitioners in the agunt

6.3 The arrest, detention, and imprisonment of Falemd@spractitioners continued
during 2006, and there have been credible repértdeaths due to torture and abuse.
There have also been reports that practitioners nghese to recant their beliefs are
sometimes subjected to harsh treatment in prisodesa-judicial re-education through
labour camps and ‘legal education’ centres. Duthé¢ostrength of the Government’s
campaign against Falun Gong there were very fevigabtivities from Falun Gong
activists within China during 2006.

6.4 Given the lack of judicial transparency, the numined treatment of Falun Gong
practitioners in confinement is difficult to confir Nevertheless, there is substantial
evidence from foreign diplomateternational human rights groups, and human sight
activists in Hong Kong that the crackdowns on thkif Gong have been widespread
and violent, particularly in the period immediatdbtlowing prohibition. Overseas
Falun Gong sources claim that more than 1,000 pedetained in connection with
the Falun Gong have died since the organisation veamed in 1999, mostly as a
result of torture or ill-treatment.

6.5 In addition to reports of harassment and detergfomdherents, the Falun Gong
movement has claimed that family members of pliaotrs are also subject to
harassment. There are accounts of family memblergeally being arrested in order to
pressure adherents who are wanted by authorities Sarrendering, or otherwise
punished for the adherents’ Falun Gong activitidewever, it is unclear to what
extent that these accounts are accurate and wh#tbgrare part of a systemic
national practice or are the work of zealous lafftials.

6.6 The UNHCR reported in January 2005 that thereoigvidence to suggest that
all Falun Gong members are being systematicallyeted by the Chinese authorities
(especially in view of the large numbers involvetiherefore, membership of Falun
Gong alone would not give rise to refugee statliispagh a prominent role in certain
overt activities (such as proselytising or orgargsidemonstrations) which brings the
member to the attention of the authorities mayalo s
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6.7 Members are not ‘sought out’ at home by the Claraghorities; however, even
lower level members may risk longer-term detentiothey go out and practice in
public. Likely punishment would be detention in-&ducation through labour’ camps
and (extra-judicial) beatings that often accompasych detention. Thus, the
likelihood of members/practitioners returning to i2h and engaging in public
activities is low. ...

3.6.10 CaselawL (China) v SSHD [2004] EWCA (Civ) 1441 The Court of
Appeal found that there are no Falun Gong memhei#is and anyone can become
a member or cease to be a member at any time awctiger Falun Gong exercises by
him/herself in the privacy of his/her home withgignificant risk of being ill-treated.

[2005] UKIAT 00122 LL (Falun Gong — Convention Reason — Rk) China CG
Heard: 29 July 2005 Promulgated: 9 August 2005 Afefound that in the absence
of special factors, there will not normally be aisk sufficient to amount to ‘real risk’
from the Chinese authorities for a person who jwastFalun Gong in private and
with discretion. The IAT also found that if on thstablished facts it is held that there
is a real risk of persecutory ill-treatment by @asf Falun Gong activities, then it is
by reason of imputed political opinion and thusaes a 1951 Convention reason as
well as Article 3.

[2002] UKIAT 04134 MH (Risk-Return-Falun Gong) China CG Heard: 25 July
2002 Notified 3 September 2002 The IAT accepted twainary Falun Gong
practitioners have on a significant number of omm#s been subjected to human
rights abuses of various kinds, however, it is dnlyespect of Falun Gong activists
that the scale and level of interference with tieiman rights has been sufficient to
warrant a conclusion that upon return they woulcefa real risk, as opposed to a
possible risk, of persecution or serious harm.

3.6.11 Conclusion There is widespread repression of Falun GonghkyGhinese
authorities and Falun Gong practitioners/activisy face ill-treatment in China if
they come to the attention of the Chinese autlesritralun Gong practitioners and in
particular Falun Gong activists who have come wdtiention of the authorities are
likely to face ill-treatment that may amount to sgution in China and therefore are
likely to qualify for a grant of asylum under th®5ll Convention by reason of
imputed political opinion.

3.6.12However, the Court of Appeal found in(China) v SSHD [2004] EWCA
(Civ) 1441that anyone can become a member or cease to benhaen of Falun Gong
at any time and can practise Falun Gong exercisébedr own in the privacy of their
home without significant risk of being ill-treate@ihe IAT found in[2005] UKIAT
00122that there will not normally be any real risk frahe Chinese authorities for a
person who practices Falun Gong in private and wisigretion. Therefore, ordinary
Falun Gong practitioners who have not come to tliension of the Chinese
authorities are unlikely to qualify for a grantadylum or Humanitarian Protection.

2. Extract from the Amnesty International Annuap&rt, 2006

51. The crackdown on the Falun Gong spiritual mowet was renewed in April. A
Beijing official clarified that since the group hdmeen banned as a ‘heretical
organization’, any activities linked to Falun Gongre illegal. Many Falun Gong
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practitioners reportedly remained in detention ehttyey were at high risk of torture
or ill-treatment.

3. Extract from the US Department of State, U.§yddtment of State
Country Report on Human Rights Practices 2006 n&€l{includes
Tibet, Hong Kong, and Macau), 6 March 2007.

52. “Public Falun Gong activity in the country r@med negligible, and
practitioners based abroad reported that the gowemtis crackdown against the
group continued. Since the government banned thenFaong in 1999, the mere
belief in the discipline (even without any publi@nifestation of its tenets) has been
sufficient grounds for practitioners to receive hments ranging from loss of
employment to imprisonment. Although the vast migjoof practitioners detained
have been released, many were detained again refease. Falun Gong sources
estimated that at least 6,000 Falun Gong pracét®mad been sentenced to prison,
more than 100,000 practitioners sentenced to regiducthrough labor, and almost
3,000 had died from torture while in custody. Sdioreign observers estimated that
Falun Gong adherents constituted at least halfhef 250,000 officially recorded
inmates in reeducation-through-labor camps, whiédulr Gong sources overseas
placed the number even higher. In March UN Spdeégdporteur Nowak reported that
Falun Gong practitioners accounted for 66 percéntatims of alleged torture while
in government custody.

Falun Gong members identified by the governmentcase leaders’ have been
singled out for particularly harsh treatment. Mdran a dozen Falun Gong members
have been sentenced to prison for the crime ofdrgdring state security’, but the
great majority of Falun Gong members convictedhsy d¢ourts since 1999 have been
sentenced to prison for ‘organizing or using a secindermine the implementation of
the law’, a less serious offense. Most practitisnehowever, were punished
administratively. Some practitioners were sentertoetbeducation through labor. ...
Apart from reeducation through labor, some Falumgsmembers were sent to ‘legal
education’ centers specifically established to atalitate’ practitioners who refused
to recant their belief voluntarily after releasenf reeducation-through-labor camps.
Government officials denied the existence of suldgal education’ centers. In
addition, hundreds of Falun Gong practitioners hdneen confined to mental
hospitals, according to overseas groups.

Allegations of abuse of Falun Gong practitionerstiwy police and other security
personnel continued during the year. In additionltiple allegations of government-
sanctioned organ harvesting from Falun Gong prisosarfaced. In April overseas
Falun Gong groups claimed that a hospital in QujiaShenyang, had been the site of
a ‘concentration camp’ and of mass organ harvestimguding from live prisoners.
The government opened the facility to diplomaticetyers and foreign journalists,
who found nothing inconsistent with the operatidia dospital.

Police continued to detain current and former FaBong practitioners and place
them in reeducation camps. Police reportedly haatagufor Falun Gong arrests and
targeted former practitioners, even if they werdamger practicing. The government
continued its use of high-pressure tactics and l@mngd anti-Falun Gong study
sessions to force practitioners to renounce FalangGEven practitioners who had
not protested or made other public demonstratidrelef reportedly were forced to
attend anti-Falun Gong classes or were sent djreotireeducation-through-labor
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camps. These tactics reportedly resulted in langebers of practitioners signing
pledges to renounce the movement.”

[I. RELEVANT INTERNATIONAL AND DOMESTIC LAW AND
PRACTICE

1. The 1951 Geneva Convention

53. Article 33 of the UN Convention on the StabifRefugees of 1951,
which was ratified by Russia on 2 February 1998yioles as follows:

“1. No Contracting State shall expel or returnffrder’) a refugee in any manner
whatsoever to the frontiers of territories whergltie or freedom would be threatened
on account of his race, religion, nationality, memdhip of a particular social group
or political opinion. ...”

2. Refugees Act

54. The Refugees Act (Law no. 4258-1 of 19 Februa®93 with
subsequent amendments) incorporated the definitiche term “refugee”
contained in Article 1 of the 1951 Geneva Convantis amended by the
1967 Protocol relating to the Status of Refuge&® Act defines a refugee
as a person who is not a Russian national and ahimg to well-founded
fear of being persecuted for reasons of race, ioglignationality, ethnic
origin, membership of a particular social group pmlitical opinion, is
outside the country of his nationality and is ueabt, owing to such fear,
unwilling to avail himself of the protection of thaountry; or who, not
having a nationality and being outside the coumtihis former habitual
residence as a result of such events, is unablevang to such fear, is
unwilling to return to it (section 1 § 1 (1)).

55. The Act does not apply to persons suspectegasonable grounds
of a crime against peace, a war crime, a crimenagaumanity, or a serious
non-political crime outside the country of refugeop to his admission to
that country as a person seeking refugee statasqse § 1 (1, 2)).

56. A person who has applied for refugee statwghar has been granted
such status cannot be returned to the State wiheidehor freedom would
be imperilled on account of his race, religion,io@lity, membership of a
particular social group or political opinion. Deoiss of the migration
service may be appealed to a higher ranking auyhorito a court. During
the appeal process the applicant enjoys all thietgigf a person whose
application for refugee status is being considésedtion 10).

57. If a person satisfies the criteria establisimesection 1 8§ 1 (1), or if
he does not satisfy such criteria but cannot besléegh or deported from
Russia for humanitarian reasons, he may be grateegborary asylum
(section 12 § 2). A person who has been grantegdesmy asylum cannot
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be returned against his will to the country of iagionality or to the country
of his former habitual residence (section 12 § 4).

58. A person who has been refused refugee stattesmporary asylum
after appeal who has no other legal grounds foraneimg in Russia and
refuses to leave voluntarily will be expelled (ddpd) from Russia in
accordance with the relevant national and inteonali legislation (section
13 § 2).

3. The Deportation Procedure

59. A competent authority, such as the Ministryofeign Affairs or the
Federal Security Service, may issue a decision a&h&treign national’s
presence on Russian territory is undesirable. Sudecision may also be
issued if a foreign national is unlawfully residinog Russian territory, or if
his or her residence is lawful but creates a rbedat to the defensive
capacity or security of the State, to public orderhealth, etc. If such a
decision has been taken, the foreign national neste Russia or face
deportation. The decision also forms the legaldfmsi a subsequent refusal
of re-entry into Russia (section 25(10) of the Law the Procedure for
Entering and Leaving the Russian Federation, nd-FA of 15 August
1996, as amended on 10 January 2003, “the EntigeBue Act”).

60. The deportation procedure is set out in theée©of the Ministry of
the Interior no. 533/{puxasz MB/] P® om 26 aseycma 20042. Ne 533 «O6
opeanuzayuy  0esimenbHOCU  0p2aH08 GHympeHHux oden Poccutickoti
Deodepayuu u Dedepanvrou Muepayuonnoii ciysicovl no denopmayuu a1ubO
AOMUHUCMPAMUBHOMY 8bIOBOPEeHUI0 3a npedenvl Poccutickoii edepayuu
UHOCMPAHHO20  2paxcOanuna aubo auya 6e3 2paxcoancmea»). The
document distinguishes between two types of prasedieportation and
administrative expulsion. Deportation concernsitprenationals who fail to
leave the territory within the prescribed time-limThis group includes
persons whose applications for refugee status mapdeary asylum have
been turned down in a final decision and who havether legal grounds
entitling them to remain (section Il of the Order).

61. The deportation order is made by the Federgirdtlon Service
following submissions by a local branch of the ratgm service or of the
Ministry of the Interior. The deportation order agplained to the person
concerned, who is requested to sign an acknowleegewf receipt and
receives a copy of the order. The order is exechyeldcal Ministry of the
Interior officials.

62. Section Ill of the Order also lays down thegadure for the
administrative expulsion of persons in respect bbm a judge has ordered
deportation as punishment for an administrativeerofé related to the
registration of residence requirements (under A$id 8.8, 18.10 and 18.11
of the Administrative Offences Code).
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4. Residence permit for spouses

63. The Law on the Legal Status of Foreign Nat®na the Russian
Federation, no. 115-FZ of 25 July 2002 (“the Fameilgationals Act”)
introduced the requirement of residence permitédiagign nationals.

64. A foreign national married to a Russian naldiving on Russian
territory is entitled to a residence permit (satio8 3 (4)).

65. A residence permit may be refused only in aestigely defined
cases, in particular if the foreign national adiesaa violent change to the
constitutional foundations of the Russian Fedenatio otherwise poses a
threat to the security of the Russian Federatiatsanitizens (section 7 (1)).

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTI®I

66. The applicants complained that the first agpii’'s deportation to
China had been in violation of Article 3 of the @ention, which reads as
follows:

“No one shall be subjected to torture or to inhunmaindegrading treatment or
punishment.”

A. Admissibility

67. The Government argued that the applicantsimclahould be
dismissed for failure to exhaust domestic remedisglomestic proceedings
were still pending when the complaint was lodged.

68. The applicants argued that they had appeaamhst the actions of
the authorities and that final decisions had bemmered on most of the
issues by the time the complaint was lodged. Thegedings that were still
pending had been brought after the deportatioralr@ddy taken place.

69. As to the issue of exhaustion, the Court ntitasby the time of the
first applicant’s deportation the domestic procagdihad been completed.
As the Government themselves argued, these promsedexamined
whether his return to China would entail a breaicArticle 3 and served as
the legal basis for the first applicant’s depodati

70. As to proceedings concerning the lawfulnesd aanditions of
removal from a Contracting State, it is to be riechkhatin determining
whether the applicant in a given case has exhaulistestic remedies for
the purposes of Article 35 8§ 1 of the Conventiorrgmedy will only be
effective if it has suspensive effect (séabari v. Turkey (dec.),
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no. 40035/98, 28 October, 1999). Conversely, wieeremedy does have
suspensive effect, the applicant will normally leguired to exhaust that
remedy (se@ahaddar v. the Netherland$9 February 1998, §§ 47 and 48,
Reports of Judgments and Decisidr®#98-1). The proceedings in question
started after the applicant had already been deg@nd could not have had
any suspensive effect. The Government’s preliminalpyection in this
respect is therefore dismissed,

71. The Court notes that this complaint is not ifestly ill-founded
within the meaning of Article 35 § 3 of the Convent It further notes that
it is not inadmissible on any other grounds. It mingerefore be declared
admissible.

B. Merits

1. Whether the first applicant was in danger bfrégatment in China

a) Arguments of the parties

72. The applicants submitted that the first appiits deportation to
China had exposed him to a real risk of ill-treatm@hey contested the
assessment of his asylum claims by the relevansiRusauthorities and
stressed that the first applicant had been gradtédllCR mandate refugee
status, as the authorities had been well awarey Tieéerred to the
information about the first applicant’s deportatitbrat had been published
in Falun Gong newsletters over the world, whickeytsaid, had made him
more vulnerable to persecution by the Chinese aiitm

73. The Government insisted that the first applidead been deported
after a thorough evaluation of his claims at sdvéraels of domestic
jurisdictions. Referring to inconsistencies in kiatements to the migration
authorities and the courts, they questioned ths dipplicant’s credibility in
so far as he had alleged that he was a prominemtbereof the movement
and was liable to be singled out for ill-treatméritey urged the Court to be
cautious when evaluating information about the galte persecution of
Falun Gong practitioners coming from the organts@s overseas groups.
As to the UNCHR decision to recognise the firstlmant as a refugee
under its mandate, the Government stressed thdiait been taken
completely outside the national procedure for tetemination of refugee
status. They noted that the first applicant wasravihat his requests for
refugee status and subsequently territorial asylachbeen turned down and
that he had an obligation to leave Russia or bearconsequences and be
deported but that there was no indication thatUhHCR had considered
the option of resettling him in a third country.
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b) The Court’'s assessment
i. General principles

a. Responsibility of Contracting States in the ewvaregxpulsion

74. 1t is the Court’s settled case-law that asatten of well-established
international law, and subject to their treaty gations, including those
arising from the Convention, Contracting Statesehéne right to control the
entry, residence and removal of aliens (see, amaeagy other authorities,
Abdulaziz, Cabales and Balkandali v. the Unitedg¢iom 28 May 1985,
§ 67, Series A no. 94, anBoujlifa v. France 21 October 1997, § 42,
Reports1997-VI). In addition, neither the Convention nds Protocols
confer the right to political asylum (s®@varajah and Others v. the United
Kingdom 30 October 1991, § 102, Series A no. 215, Ahohed v. Austria
17 December 1996, 8§ 3&eports1996-VI, cited inSaadi v. Italy [GC],
no. 37201/06, § 124, 28 February 2008,).

75. However, expulsion by a Contracting State giag rise to an issue
under Article 3, and hence engage the respongilfithat State under the
Convention, where substantial grounds have beewrslior believing that
the person concerned, if deported, faces a realafidoeing subjected to
treatment contrary to Article 3. In such a caseicket 3 implies an
obligation not to deport the person in questiothit country (se&oering
v. the United Kingdom7 July 1989, 88 90-91, Series A no. 1@ilyarajah
and Otherscited above, 8 10hmed cited above, 8 331.L.R. v. France
29 April 1997, 8 34Reports1997-11l; Jabari v. Turkeyno. 40035/98, § 38,
ECHR 2000-VIIl; Salah Sheekh v. the Netherland®. 1948/04, § 135,
11 January 2007; artthadj cited above, § 125).

B. Material used to assess the risk of exposurestiirhent contrary to Article
3 of the Convention

76. In determining whether substantial groundsehbeen shown for
believing that there is a real risk of treatmerdoimpatible with Article 3,
the Court will take as its basis all the materitdcpd before it or, if
necessary, material obtaingmoprio motu (see H.L.R. v. France cited
above, 8§ 37, andHilal v. the United Kingdom no. 45276/99, 8§ 60,
ECHR 2001-II). In cases such as the present thetS@axamination of the
existence of a real risk must necessarily be araigo one (se€hahal
v. the United Kingdomjudgment of 15 November 1996, § 9Rgeports
1996-V, andSaadi cited above, § 128).

77. 1t is in principle for the applicant to addueeidence capable of
proving that there are substantial grounds forebelg that, if the measure
complained of were to be implemented, he wouldXposed to a real risk
of being subjected to treatment contrary to ArtiBlgseeN. v. Finland
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no. 38885/02, § 167, 26 July 2005). Where sucheswd is adduced, it is
for the Government to dispel any doubts about it.

78. In order to determine whether there is a oékll-treatment, the
Court must examine the foreseeable consequencg=ndfng the applicant
to the receiving country, bearing in mind the gahsituation there and his
personal circumstances (s¥dvarajah and Otherscited above, § 10&h
fine; andSaadicited above§8128-129).

79. To that end, as regards the general situati@particular country,
the Court has often attached importance to thernmdtion contained in
recent reports from independent international hunignts-protection
associations such as Amnesty International, or morental sources,
including the US State Department (see, for exan@ikahal cited above,
88 99-100; Muslim v. Turkey no. 53566/99, 8§67, 26 April 2005;
Said v. the Netherlandsho. 2345/02, §8 54, 5 July 2005; aAd-Moayad
v. Germany(dec.), no. 35865/03, 88 65-66, 20 February 2087)he same
time, it has held that the mere possibility ofti#atment on account of an
unsettled situation in the receiving country doesin itself give rise to a
breach of Article 3 (se&/ilvarajah and Otherscited above, § 111, and
Fatgan Katani and Others v. Germa(gec.), no. 67679/01, 31 May 2001)
and that, where the sources available to it desailyeneral situation, an
applicant’s specific allegations in a particulaseaequire corroboration by
other evidence (sddamatkulov and Askarov v. TurkgyC], nos46827/99
and 46951/99, § 73, ECHR 2005Muslim, cited above, 8§ 68; anfaad]
cited above, § 131).

80. Exceptionally, however, in cases where aniegqui alleges that he
or she is a member of a group systematically expésea practice of ill-
treatment, the Court has considered that the proteof Article 3 of the
Convention enters into play when the applicantbdistaes that there are
serious reasons to believe in the existence gbithetice in question and his
or her membership of the group concerned Gaadi v. Italy cited above,
§ 132). In those circumstances, the Court will timen insist that the
applicant show the existence of further specidirisishing features if to
do so would render illusory the protection offeldArticle 3. This will be
determined in the light of the applicant’s accoandl the information on the
situation in the country of destination in respettthe group in question
(seeSalah Sheekltited above, § 148). The Court’s findings in tbase as
to the treatment of the Ashraf clan in certain paft Somalia, and the fact
that the applicant's membership of the Ashraf chas not disputed, were
sufficient for the Court to conclude that his exgdoih would be in violation
of Article 3.

81. With regard to the material date, the exiseotthe risk must be
assessed primarily with reference to those facistwivere known or ought
to have been known to the Contracting State atithe of the expulsion;
the Court is not precluded, however, from havingard to information
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which comes to light subsequent to the expulsidns Tay be of value in
confirming or refuting the appreciation that hasememade by the
Contracting Party of the well-foundedness or otheewof the applicant’s
fears (seeCruz Varas and Others v. Swed&® March 1991, 8§ 75-76,
Series A no. 201, andilvarajah and Otherscited above, § 107).

v. The concepts of “inhuman or degrading treatment”

82. According to the Court’s settled case-lawirglatment must attain a
minimum level of severity if it is to fall withinhie scope of Article 3. The
assessment of this minimum level of severity istreé; it depends on all
the circumstances of the case, such as the durafighe treatment, its
physical and mental effects and, in some casessdkeage and state of
health of the victim (see, among other authoritiesce v. the United
Kingdom, no. 33394/96, § 24, ECHR 2001-VilMouisel v. France
no. 67263/01, § 37, ECHR 2002-IX; andalloh v. Germany[GC],
no. 54810/00, § 67, 11 July 2006).

ii. Application to the present case

83. In the light of the principles enumerated abdte Court will
examine whether in the particular circumstancethefcase there existed a
real risk of ill-treatment at the time of the firgpplicant’'s deportation to
China. It will, however, take into account the etgetinat occurred after his
deportation.

84. While it accepts that there are reports abserviolations of human
rights in China for those identified as Falun Gaurgctitioners, especially
those who hold a prominent place in the movemdm, Court has to
establish whether the first applicant’s personalagion was such that his
return to China contravened Article 3 of the Cortian

85. It finds that the evaluation by the Russiathauities of the risk to
which the first applicant would be subjected in i@hiwas based on the
assumptions that his involvement with the moventeas not led to any
persecution prior to his departure to Russia in12@Bat his activities in
Russia were not such as to bring him to the atiantf the Chinese
consular authorities and that there was a diffe¥enctreatment between
active members and ordinary practitioners. Neitltee Migration
Department nor the courts doubted that the firpliegnt was a follower of
the Falun Dafa in Russia. However, after examirtimg first and second
applicant's statements and other evidence, theyndotlhat he was not
known to the Chinese authorities as an active membée Falun Gong
and that his involvement could not be regardedudtsng him at real risk of
ill-treatment upon his return.

86. International reports on the situation of Rasiong practitioners in
China likewise show that although Falun Gong memlbee under a threat
of persecution, every case should be assessed migidual basis, in so
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far as the risk of ill-treatment is involved (seleetUnited Kingdom
documents cited above in paragraph 50 and the UNH@&t quoted in it).

87. The Court notes that when determining the gedustatus and
asylum claims the domestic authorities found tiat first applicant had
been unable to give significant details of his pcacin China and that he
had faced no persecution or problems associatdd leatving the country
prior to 2001. It is also noteworthy that the fiegiplicant was unable to
indicate any examples of persecution among memigdettse Falung Gong
in the university whom he had personally known tigto professional or
other channels. It was also established that the¥ee no direct links
between the circles of practitioners in Russia en€hina and that there
were no other indications that he would be consideby the Chinese
authorities to be an active member of the movement.

88. The Court also notes the doubts of the domasthorities about the
veracity of some of the first applicant’s statensert particular, the first
applicant initially stated that he had faced ndopgms in China and had left
the country without hindrance. However, before district court, he stated
that in 1999 his house had been searched by theepahd religious
literature had been seized and that he had onbiraat a passport through
the help of friends at the university (see paralgrap above). The failure to
mention such an important aspect of his claim leadaen explained in any
way. His account for the delay in submitting thglas claim focused on
the difficulties he was having renewing his resmempermit through the
Chinese trade company that employed him in St.rétmieg. He was unable
to produce any publications or indicate any intBomal Falun Gong
meetings which he had attended. He did not addageediable evidence in
support of his claims that his activities, eitherGhina or in Russia, would
put him at real risk of being treated in a way thais incompatible with
Article 3.

89. Furthermore, it follows from the second apgiits statement to the
Dzerzhinskiy District Court that after returning @hina the first applicant
had moved in with his son and there was no infoilonathat he had been
subjected to treatment in breach of Article 3.

90. Finally, as to the first applicant’s refugdatgs delivered by the
UNHCR Office in Moscow in March 2003 under its mate] the Court
finds it extremely regrettable that the first appht should have been
deported without the UNHCR Office first being infioed. It recognises,
however that the first applicant’s status was @ebd before the domestic
refugee-status determination started, that it vasclear whether the same
grounds served as a basis for both claims andtiieatUNHCR did not
intervene in any way during the subsequent apmegisoceedings. Taking
into account the difference in the scope of pravecafforded by Article 3
of the Convention and by the UN Convention on th&detion of refugees
and the particular circumstances of the presemd, ¢he Court does not find
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that this fact alone justifies altering its conatus as to the well-
foundedness of the first applicant’s claim undeticle 3.

91. On the basis of the foregoing consideratibesGourt concludes that
it has not been established that there were saeiffiagjrounds for believing
that the first applicant faced a real risk of tneaht contrary to Article 3 of
the Convention upon his return to China.

2. Whether the conditions of the first applicarmtéportation amounted
to a violation of Article 3

92. The question remains whether, in view of hedizal condition, the
first applicant’s removal from Russia in itself a¢d a breach of Article 3.

93. The Court notes, firstly, that the first apphit's medical condition
was raised before the authorities in his third esfdior asylum, but was not
taken into consideration at the time of the depmmaorder of 2 May 2006
(see paragraph 39 above). Further, the arrangerfaartse first applicant’s
deportation were examined by the Dzerzhinskiy RstCourt, which
issued its decision on 4 December 2007. In thoseegmdings it was
established that the first applicant had been exedhby a neurologist and
found to be fit to travel. The doctor’s credentiaigl conclusions have been
found to be valid and well-founded. During the liighe first applicant was
accompanied by the doctor and provided with foadl @k (see paragraph
41 above).

94. Furthermore, it has not been alleged thafitsieapplicant’'s medical
condition was of such an exceptional nature thatmdnitarian
considerations prevented his removal, or that éugiired treatment would
not be available to him in China (s@&ensaid v. the United Kingdom
no. 44599/98, 88 36-40, ECHR 200&hdArcila Henao v. the Netherlands
(dec.), no. 13699/03, 24 June 2003).

95. The Court acknowledges that the deportatimtgaure may have
caused the first applicant significant stress aedtal anguish. However, in
the above circumstances and taking into accounhitje threshold set by
Article 3 of the Convention, the Court does nodfiat his removal from
Russia involved a violation of Article 3 on accowfithis medical condition
either.

[I. ALLEGED VIOLATION OF ARTICLE 5 OF THE CONVENTON

96. The applicants complained of a violation ofide 5 § 1 (f) of the
Convention, which, in so far as relevant, provides:
“l1. Everyone has the right to liberty and security person. No one shall be

deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:
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(f) the lawful arrest or detention of a persomtevent his effecting an unauthorised
entry into the country or of a person against whamtion is being taken with a view
to deportation or extradition.”

97. The Government contested that argument.

98. The Court finds that that the first applicantlaim under Article 5
concerns essentially the question of the legal mulewof his deportation, and
does not raise any separate issues related totidetel follows that this
part of the application is manifestly ill-foundeditiin the meaning of
Article 35 8 3 of the Convention and must be rgdcpursuant to its
Article 35 § 4.

[ll. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTON

99. The applicants further complained that thestfimpplicant’s
deportation to China had violated their right tgpect of their family life.
They relied on Article 8 of the Convention, whictoypides:

“1. Everyone has the right to respect for his aévand family life, his home and
his correspondence.

2. There shall be no interference by a public ety with the exercise of this right
except such as is in accordance with the law amédgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”

100. The Government asked the Court to declars part of the
application inadmissible for failure to exhaust dmtic remedies. They
stressed that the applicants could have sougldiderece permit for the first
applicant under section 6 of the Foreign NationAlst. They also disputed
the applicability of Article 8 to the relationship question in view of the
pending proceedings to declare the applicants’ iagernull and void on
account of the invalid certificate of divorce tiveds submitted by the first
applicant at the time of the marriage.

101. The applicants considered that the Governmangument of non-
exhaustion essentially meant that they kladfactowaived their right to
apply for regularisation. They disputed that treiuation was comparable
to a waiver. As to the merits of the claim, theguwsed that their marriage
was valid, and that notwithstanding the outcome tbé domestic
proceedings they had maintained a family union esi2005. The first
applicant’s deportation amounted to an interferema¢h that right.
Referring to the Court’s judgment liu and Liu v. Russidgno. 42086/05,
8 66, 6 December 2007), they argued that this faremce was unlawful,
did not pursue any legitimate aims and was notssrg in a democratic
society.
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102. The first issue is whether domestic remelas been exhausted.
However in the present case the Court finds it oesgary to examine
whether the applicants have complied with the negoént of exhaustion of
domestic remedies since the application is in amgne manifestly ill-
founded for the following reasons.

103. By way of introduction the Court notes thHa essential object of
Article 8 is to protect the individual against drary action by the public
authorities. The Court reiterates that in the cantd both positive and
negative obligations the State must strike a fatatce between the
competing interests of the individual and of themoounity as a whole.
However, in both contexts the State enjoys a gertargin of appreciation.
Where immigration is concerned, Article 8 cannotcbasidered to impose
on a State a general obligation to respect a ntawcaiple’s choice of
country for their matrimonial residence or to autbe® family reunion on its
territory (seeGulv. Switzerland judgment of 19 February 1996, § 38
Reports1996-1). However, the removal of a person from antny where
close members of his family are living may amounah infringement of
the right to respect for family life, as guarantdgdArticle 8 8 1 of the
Convention (seeBoultif v. Switzerland no. 54273/00, § 39, ECHR
2001-1X).

104. Factors to be taken into account in this exnare the extent to
which family life is effectively ruptured, the exte of the ties in the
Contracting State, whether there are insurmountalis¢acles in the way of
the family living in the country of origin of one enore of them, whether
there are factors of immigration control (for inste, a history of breaches
of immigration law) or considerations of public erdveighing in favour of
exclusion (see Solomon v. the Netherland¢dec.), no. 44328/98,
5 September 2000). Another important considerasonhether family life
was created at a time when the persons involved vegrare that the
immigration status of one of them was such that ghesistence of that
family life within the host State would from theteat be precarious (see
Jerry Olajide Sarumi v. the United Kingdorfdec.), no. 43279/98,
26 January 1999; andndrey Sheabashov v. Latdec.), no. 50065/99,
22 May 1999). Where this is the case the removéi@hon-national family
member would be incompatible with Article 8 only in exceptional
circumstances (se@bdulaziz, Cabales and Balkandalifed above, § 68;
Mitchell v. the United Kingdonidec.), no. 40447/98, 24 November 1998;
andAjayi and Others v. the United Kingdagfaec.), no. 27663/95, 22 June
1999;Rodrigues da Silva and Hoogkameited above, ibid.).

105. Turning to the present case, the Court olbsetivat the applicants
married on 5 April 2005. Prior to that date thestfiapplicant had no legal
grounds entitling him to remain in Russia, exceptthe pending appeal
against the decision of the Migration Department 26f May 2004
concerning his refugee status. The Court can asdhatethe applicants
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were engaged in a genuine family relationship. H@rewhile under the

provisions of Russian law the first applicant contd be deported while the
appeal proceedings were pending, it is clear tisantmigration status prior
to 5 April 2005 gave him no expectation that he ldoobtain a right to

residence permit.

106. Furthermore, the Court discerns no exceptioparsonal
circumstances which would have precluded the fugplicant’'s removal
once his claims for both refugee status and temitasylum had been
rejected and the appeal process exhausted. WAhilgelsi with Russia were
obviously important, they were not of such a corpglnature as to make
his return to his native country unfeasible. Thestfiapplicant had spent
most of his life and academic career in China aad family members
there. In any event, the applicants had never dotagbbtain a residence
permit for the first applicant as the spouse of asdan national and
therefore the question of whether he would haveived such a permit
remained open. The question whether the secondcapplcould join her
husband in China, should she choose to do soretsains open.

107. It follows that this complaint is manifestliyfounded and must be
rejected in accordance with Article 35 88 3 and the Convention.

IV. OTHER ALLEGED VIOLATIONS OF THE CONVENTION

108. The Court has examined other complaints stéxdniby the
applicants under Article 13 of the Convention andiode 1 of Protocol
No. 7. However, having regard to all the matenmlts possession, it finds
that they do not disclose any appearance of atioalaf the rights and
freedoms set out in the Convention or its Protodol®llows that this part
of the application must be rejected as being mathyfdl-founded, pursuant
to Article 35 88 3 and 4 of the Convention.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declaresthe complaint about ill-treatment admissible amel temainder
of the application inadmissible;
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2. Holdsthat there has been no violation of Article 3kadf Convention.

Done in English, and notified in writing on 4 Dedaen 2008, pursuant
to Rule 77 88 2 and 3 of the Rules of Court.

Sgren Nielsen Christos Rozakis
Registrar President



