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In the case of Gutl v. Austria,
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Christos RozakisRresident,
Nina Vajic,
Anatoly Kovler,
Elisabeth Steiner,
Khanlar Hajiyev,
Dean Spielmann,
Sverre Erik Jebengydges,
and Sgren Nielsegection Registrar
Having deliberated in private on 17 February 2009,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 4988 against the
Republic of Austria lodged with the Court under i&lg 34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by an Austrian national, Mr Mask Gitl (“the
applicant”), on 25 May 1999.

2. The applicant was represented by Mr R. Kohlhofe lawyer
practising in Vienna. The Austrian Government (“tBevernment”) were
represented by their Agent, Mr F. Trauttmansdonffead of the
International Law Department at the Federal Migidtor European and
International Affairs.

3. The applicant alleged that he had been disgdtad against in the
exercise of his rights under Articles 4 and 9 of tBonvention on the
ground of his religion as he was liable for civiliservice whereas members
of recognised religious societies holding religidusctions comparable to
his functions were exempt.

4. By a decision of 1 February 2005 the Court ated the application
partly admissible.

5. Neither the applicant nor the Government filedther written
observations on the merits (Rule 59 § 1).
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in 1977 and lives ingBade (Serbia).

7. On 6 July 1991 the applicant was baptised tom@@ance with the
ceremonial rite of the Jehovah's Witnesses andnbe@n active member.
On 1 December 1995 he assumed the function of acpee (“special full-
time servant” or “regular pioneer” -Sondervollzeitdiener, allgemeiner
Pionier).

8. On 20 December 1995 the Styrian Military Auttyor(Militér-
kommandd found the applicant fit to perform military serei It
subsequently called him ugEifberufungsbefehlto begin his military
service on 1 July 1996. That order was later regtoke

9. The applicant, on 13 January 1997, filed a esgjwith the Federal
Minister for Internal Affairs Bundesminister flr Innerg$or recognition as
a conscientious objectaZigildiensterklarung.

10. Subsequently, on 14 April 1997, the Minister fnternal Affairs
recognised the applicant as a conscientious olje8trordingly, he was
exempted from the duty to perform military servimat liable to perform
civilian service Zivildiens).

11. From 28 July 1997 until 1 July 1998 the ampiiclived in a
community of preachers (“Bethel family” Bethelfamili@, which, in the
applicant's view, is similar to a religious ord€@rden and is called the
Religious Order of the Jehovah's Witnessé3rdén der Sonder-
vollzeitdiener der Zeugen Jehoyas

12. On 1 April 1998 the Ministry for Internal Affa ordered the
applicant to commence his civilian servicguyveisungsbeschgiavith the
Styrian Regional Fire Brigade.&dndesfeuerwehrkommando Steiermark
2 June 1998.

13. On 17 April 1998 the applicant became a deaamnisterial
servant” -Diakon, Dienstamtgehiljevithin the Jehovah's Witnesses.

14. On 30 April 1998 the applicant lodged a conmplawith the
Constitutional Court\{erfassungsgerichtshjoagainst the Ministry's order
of 1 April 1998, also requesting the suspensioitoeffect. The applicant
submitted that he had been living in a community pogéachers since
28 July 1997 and devoted all his time to religioastivities. On
17 April 1998 he had become a deacon and aspiredsiome the function
of an elder within the Jehovah's Witnesses. Reifgrtio German law
(section 10(1)(3) of the German Civilian Servicet)®dand the case-law and
practice of the Federal Administrative CouBMerwG 29 September 1989,
ZIl. 8 C 53.87), he argued that persons in a simitaaton (preachers and
deacons) were exempt from compulsory military @ili@in service. Further,
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the applicant complained that section 13a(1) of @malian Service Act
exempted only members of recognised religious $esieperforming
specific services relating to worship or religiousstruction from the
obligation to perform civilian service, whereash®etd a comparable clerical
position within the Jehovah's Witnesses. Furtheemsection 11(1) of the
newly introduced Federal Act on the Legal Statufkefistered Religious
Communities Bundesgesetz Uber die Rechtspersonlichkeit vogidsén
Bekenntnisgemeinschafiemereafter referred to as the “1998 Act”), which
had entered into force on 10 January 1998, eshedglighat recognition
under the Recognition Act was only possible aféer years' existence as a
registered religious community. Therefore this n@avision precluded any
recognition during the following ten years and male Recognition Act
inapplicable until 2008. The applicant requestes @onstitutional Court to
revoke the restriction limiting the application eéction 13a(1) of the
Civilian Service Act to “recognised religious sdm@s”, and in the
alternative to revoke the ten-year' requiremerat tkown in section 11(1) of
the 1998 Act.

15. On 8 June 1998 the Constitutional Court refutgedeal with the
applicant's complaint for lack of prospects of ®ssc It further dismissed
the applicant's request for his complaint to hawgpensive effect.

16. Subsequently, on 24 June 1998, the applicanted with the
Ministry for Internal Affairs that he would beginshcivilian service in an
institution for disabled persons on 1 July 1998 he consequently left the
community of preachers.

17. On 7 July 1998 the applicant requested thest@ational Court to
transmit his complaint of 30 April 1998 to the Adnstrative Court
(Verwaltungsgerichtshpf

18. On 23 July 1998 the Constitutional Court gednthe applicant's
request.

19. On 18 August 1998 the applicant supplementeccdimplaint and
requested the Administrative Court to institute geedings to review the
constitutionality Gesetzesprufungsverfahjeof the wording “recognised
religious societies” in section 13a(1) of the Gaull Service Act. In the
alternative, he requested that the provision atieisbe interpreted in
conformity with the principle of equality. He thasgued that, in view of his
position as a deacon in the Jehovah's Witnesseshdwld be dispensed
from the obligation to perform civilian service &s position involved
supporting elders by guiding the communities, aagyut clerical work in
cooperation with other fellow Jehovah's Witnesg@ang Bible readings,
speeches and commentaries during worship and mdfeguidance for
prayers; accordingly, his functions were equivalenthose of members of
registered religious societies who provided sesvicelating to spiritual
welfare or clerical teaching after graduating irdlogical studies, or to
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those of students of theology who were preparingageume a clerical
function.

20. By a decision of 10 November 1998 the Admiaiste Court
dismissed his complaint. It noted that the 1998 Aod in particular
section 11(1) had not been applied and were nobetoapplied by the
Ministry for Internal Affairs in the applicant's & Rather, the Ministry had
to apply section 13a(1) of the Civilian Service A@quiring recognition of
a religious society as a precondition for exempfimm civilian service.
The provision as such raised no concerns as regarggitutionality, since
its objective was not to grant an exemption from dlbligation to perform
civilian service to every functionary of a religgpgommunity, whether or
not it was recognised. It further held that the umped provision, on
account of its explicit wording, could not be imgested in the manner
suggested by the applicant. The decision was seovedhe applicant's
counsel on 15 January 1999.

21. On 30 June 1999 the applicant ended his &iviervice and, on
1 July 1999, he rejoined the Religious Order of Jetovah's Witnesses,
where he stayed until the end of July 2000. Sub=ety he left the
community of preachers, continued to work as a girea and received
further clerical training.

22. In September 2003 the applicant began to dsiaoriary work as a
preacher in Serbia and Montenegro.

[I. RELEVANT DOMESTIC LAW

A. The Civilian Act

23. Section 13a(l) of the Civilian Service Adivldienstgesedz
provides as follows:

“An exemption from the obligation to perform cih service shall apply to the
following members of recognised religious societies

1. ordained priests,

2. persons involved in spiritual welfare or inr@dal teaching after graduating in
theological studies,

3. members of a religious order who have maddearsovow, and

4. students of theology who are preparing to assaiierical function.”
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B. Religious societies and religious communities

24. For a detailed description of the legal situratn Austria in this field
seel offelmann v. Austrigno. 42967/98).

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTDN
TAKEN TOGETHER WITH ARTICLE 9

25. The applicant complained that the fact thatvhe not exempt from
military service while assuming a function with tdehovah's Witnesses
which was comparable to those of members of resegnieligious societies
who were exempt from military service constitutadcdmination on the
ground of his religion, prohibited by Article 14 tfie Convention taken
together with Article 9.

Article 14 of the Convention provides:

“The enjoyment of the rights and freedoms set fanttithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national oodal origin, association with a
national minority, property, birth or other status.

Article 9 provides as follows:

“1. Everyone has the right to freedom of thougbtiscience and religion; this right
includes freedom to change his religion or beliefl dreedom, either alone or in
community with others and in public or private,m@anifest his religion or belief, in
worship, teaching, practice and observance.

2. Freedom to manifest one's religion or belidisllsbe subject only to such
limitations as are prescribed by law and are necgss a democratic society in the
interests of public safety, for the protection obfic order, health or morals, or for
the protection of the rights and freedoms of otliers

A. Submissions by the parties

26. The Government pointed out that the obligatmmperform civilian
service was a substitute service for conscientiobjectors who refused
military service. Section 13a(1) of the Civilianree Act provided for
exemptions from the obligation to perform civili@ervice under certain
circumstances. The Government argued that the deatsnsubmitted by the
applicant did not disclose whether or not the aapli's function as a
preacher within the community was comparable toseéhdéunctions of
members of recognised religious societies who wetempt from the
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obligation to perform civilian service under sentid3a(l) of the Civilian
Service Act. Therefore, no assessment could be nfagighermore, the
applicant had failed to prove, notwithstanding t@Bgious denomination,
that he complied with any of the four criteria sat in the above-mentioned
provision. Thus, there was no need to consider lvenedr not the applicant
had been discriminated against on the ground offdith. In addition,
members of recognised religious societies who ditl gdomply with the
criteria laid down in section 13a(1) of the Ciwligervice Act were not
exempt from civilian service.

27. The Government submitted further that, as Goatracting States
were under no obligation to accept a refusal tdoper military service for
religious reasons, non-exemption of a person froititany or alternative
civiian service did not raise any concerns undetticke 9 of the
Convention. In any event, the applicant's submissidid not indicate that
the obligation to perform military or alternativeviian service entailed any
concrete interference with his rights under Artigle

28. The applicant contested this view and maiethithat if the relevant
domestic legislation provided for exemptions fronlitary or alternative
civilian service, it should do so without any disgnation. During the time
of his civilian service he had had to work fortyun® a week and, thus, had
been unable to perform his functions as a deacdrpesacher and had had
to limit the practice of his religion to his spaime.

29. While it was true that the Jehovah's Witnesbkasl neither
universities nor faculties within State or churchiversities, they
nonetheless offered intensive clerical trainingakhtonsisted of theoretical
studies and practical experience. Elders and deaware in charge of
spiritual welfare, guided the community's worshiprovided social
assistance, celebrated mass, baptisms, marriagds famerals, and
supervised missionary work. The Religious Order tbé Jehovah's
Witnesses had already existed for many decades haod about 160
members in Austria. Most of its members lived aratked in a community
of preachers who took part together in morning Wigrsprayer and studies;
other members were “special pioneers” (Sonderpiehiand “travelling
overseers” (“episcopoi” or bishops) who visited couomities to perform
missionary work and ensure spiritual welfare. Tppliaant claimed that he
himself worked full time as a deacon, whereas tio@ipion in issue did not
explicitly require full-time clerical work. The Atrsan authorities and
courts only linked the granting of an exemptionnir@ivilian service to
membership of a recognised religious society addndi examine whether
or not the person concerned performed comparabhetiins for the
purposes of section 13a(1) of the Civilian SenAce
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B. The Court's assessment

30. As the Court has consistently held, Article df4the Convention
complements the other substantive provisions ofGbevention and the
Protocols. It has no independent existence sindeast effect solely in
relation to “the enjoyment of the rights and freest safeguarded by those
provisions. Although the application of Article Hbes not presuppose a
breach of those provisions — and to this exterst #utonomous — there can
be no room for its application unless the factssiie fall within the ambit
of one or more of the latter (see, among many adbénoritiesVan Raalte
v. the Netherlands21 February 1997, § 3Reports of Judgments and
Decisions1997-1, andCamp and Bourimi v. the Netherlandm. 28369/95,
§ 34, ECHR 2000-X).

31. Further, the freedom of religion as guarantegdirticle 9 entails,
inter alia, freedom to hold religious beliefs and to pracaseligion. While
religious freedom is primarily a matter of indivaluconscience, it also
implies, inter alia, freedom to manifest one's religion, alone angdriuate,
or in community with others, in public and withimet circle of those whose
faith one shares. Article 9 lists the various formisich manifestation of
one's religion or belief may take, namely worshgaching, practice and
observance (see, as a recent authofitgyla Sahin v. Turkey[GC],
no. 44774/98, 88 104-105, ECHR 2005-XI, with furtheferences).

32. In the Court's view the privilege at issue amely the exemption
from the obligation to perform military service amdso, consequently,
civilian service, afforded to religious societiegsrespect of those who are
part of their clergy — shows the significance whié legislature attaches to
the specific function these representatives ofji@lis groups fulfil within
such groups in their collective dimension. Obseagvithat religious
communities traditionally exist in the form of orgsed structures, the
Court has repeatedly found that the autonomoustesxie of religious
communities is indispensable for pluralism in a dematic society and is,
thus, an issue at the very heart of the proteatibich Article 9 affords (see
Hasan and Chaush v. Bulgari&C], no. 30985/96, § 62, ECHR 2000-XI).

33. As the privilege at issue is intended to emshe proper functioning
of religious groups in their collective dimensi@nd thus promotes a goal
protected by Article 9 of the Convention, the ex@mp from military
service granted to specific representatives ofgimlis societies comes
within the scope of that provision. It follows thatrticle 14 read in
conjunction with Article 9 is applicable in the tast case.

34. According to the Court's case-law, a diffeeeraf treatment is
discriminatory for the purposes of Article 14 oétBonvention if it “has no
objective and reasonable justification”, that if,iti does not pursue a
“legitimate aim” or if there is not a *“reasonableslationship of
proportionality between the means employed andadine sought to be
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realised”. The Contracting States enjoy a certaamgin of appreciation in
assessing whether and to what extent differencestherwise similar
situations justify a different treatment (see, amoother authorities,
Willis v. United Kingdom, no. 36042/97, § 39, ECR2ZR02-1V).

35. In the instant case, the Court first obsethas the exemption from
civiian service under section 13a(l) of the Caili Service Act is
exclusively linked to members of recognised religigocieties performing
specific services of worship or religious instrocti The applicant, a
member of the Jehovah's Witnesses, claimed thagpen®rmed similar
services. However, the Jehovah's Witnesses waleatirhe a registered
religious community and not a religious societyd éimere was thus no room
for an exemption under the above-mentioned legslat

36. The Government argued that the applicant had been
discriminated against, because the criterion thgieeson applying for
exemption from civilian service must be a membeiaakligious society
was only one condition among others and the apglieeould not, in any
event, have fulfilled the further conditions asha& not completed a course
of theological studies at university or at a conapée level of education.
The Court is not persuaded by this argument. Sthee Administrative
Court in its decision of 10 November 1998 exphcrtélied on the ground
that the applicant did not belong to a religiousisty, there is no need to
speculate on what the outcome would have beereifddtision had been
based on other grounds.

37. The Court has to examine whether the diffexzent treatment
between the applicant, who does not belong toigioak group which is a
religious society within the meaning of the 1874c&mition Act, and a
person who belongs to such a group has an objeeiive reasonable
justification.

38. In doing so the Court refers to the casRafgionsgemeinschaft der
Zeugen Jehovas and Others v. Aust(na. 40825/98, 31 July 2008), in
which the first applicant, the Jehovah's Witnesise®\ustria, had been
granted legal personality as a registered religammmunity, a private-law
entity, but wished to become a religious societglarrthe 1874 Recognition
Act — that is, a public-law entity. The Court ohsst that under Austrian
law, religious societies enjoyed privileged treatinen many areas,
including, inter alia, exemption from military service and civilian siee.
Given the number of these privileges and their neatithe advantage
obtained by religious societies was substantialiéw of these privileges
accorded to religious societies, the obligation amndrticle 9 of the
Convention incumbent on the State's authoritiesetoain neutral in the
exercise of their powers in this domain requiregtdifore that if a State set
up a framework for conferring legal personality oeligious groups to
which a specific status was linked, all religiousups which so wished
must have a fair opportunity to apply for this ggatand the criteria
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established must be applied in a non-discriminatognner (ibid., § 92).
The Court found, however, that in the case of #fyvah's Witnesses one
of the criteria for acceding to the privileged stabf a religious society had
been applied in an arbitrary manner and conclutietl the difference in
treatment was not based on any “objective and nedde justification”.
Accordingly, it found a violation of Article 14 dhe Convention taken in
conjunction with Article 9 (ibid., § 99).

39. In the present case, the refusal of exemptiom military and
alternative civilian service was likewise based thie ground that the
applicant was not a member of a religious sociatgimthe meaning of the
1874 Recognition Act. Given its above-mentionedlifigs in the case of
Religionsgemeinschaft der Zeugen Jehovas and Qtiter<ourt considers
that in the present case the very same criteriovhether or not a person
applying for exemption from alternative civilianrgiee is a member of a
religious group which is constituted as a religiaaciety — cannot be
understood differently and its application must vitebly result in
discrimination prohibited by the Convention.

40. In conclusion, section 13a(1) of the Civili&ervice Act, which
provides for exemptions from the obligation to pemi civilian service
exclusively in the case of members of a recognisdidious society, is
discriminatory and the applicant has been disciteid against on the
ground of his religion as a result of the applicatof this provision. There
has therefore been a violation of Article 14 takanconjunction with
Article 9 of the Convention.

II. ALLEGED VIOLATION OF ARTICLE 9 OF THE CONVENTON

41. The applicant also relied on Article 9 of ti@nvention in
complaining that he was not exempt from militaryvgse, unlike persons
assuming a comparable function in religious comiiesirecognised as
religious societies.

42. In the circumstances of the present case thet@onsiders that in
view of the considerations under Article 14 read conjunction with
Article 9 of the Convention there is no separasei@sunder Article 9 of the
Convention alone.

[ll. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENION
TAKEN TOGETHER WITH ARTICLE 4

43. The applicant complained that the fact thatvas not exempt from
military service while assuming a function with tdehovah's Witnesses
which was comparable to those of members of resegmnieligious societies
who were exempt from military service constitutadcdmination on the
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ground of his religion, prohibited by Article 14 tfie Convention taken
together with Article 4.
Article 4 88 2 and 3 of the Convention reads alova:

“2. No one shall be required to perform forcedc@mpulsory labour.

3. For the purpose of this article the term ‘fdroe compulsory labour' shall not
include:

(@) any work required to be done in the ordinaoyrse of detention imposed
according to the provisions of Article 5 of [thep@/ention or during conditional
release from such detention;

(b) any service of a military character or, in e&ad conscientious objectors in
countries where they are recognised, service egdntgead of compulsory military
service;

(c) any service exacted in case of an emergencgalamity threatening the life or
well-being of the community;

(d) any work or service which forms part of norro@ic obligations.”

44. The Court considers that, in view of its fimglunder Article 14 read
in conjunction with Article 9 of the Conventiongiie is no need to examine
this question also from the point of view of Arécl4 read in conjunction
with Article 4, all the more so as the core isswbether the difference in
treatment may be based on the criterion of “beimgeanber of a religious
society”, has already been sufficiently dealt véatiove.

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

45. Article 41 of the Convention provides:

“If the Court finds that there has been a violatairthe Convention or
the Protocols thereto, and if the internal lawle High Contracting Party
concerned allows only partial reparation to be mate Court shall, if
necessary, afford just satisfaction to the injysady.”

A. Damage

46. The applicant claimed 4,000 Euros (EUR) far-pecuniary damage
for the suffering caused by the obligation to ledwe vocation and his
function as a member of a religious order and #striction of his duties as
a “ministerial servant” for one year. Furthermareminal proceedings had
been initiated against him while his request fasp&msion of the order to
perform civilian service was still pending befohe tConstitutional Court.
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47. The Government maintained that the findingaofiolation would
constitute sufficient just satisfaction. In any eyehe amount claimed was
excessive.

48. The Court considers that the applicant hatasesl non-pecuniary
damage which cannot be compensated by the finding wiolation. It
considers that the sum claimed by the applicaneafgpreasonable and
awards the full amount, namely EUR 4,000, plus &y that may be
chargeable on this amount.

B. Costs and expenses

49. The applicant claimed EUR 5,962.30, plus vadéed tax (VAT),
for the costs of the domestic proceedings and E|4R%99, plus VAT, for
the costs of the proceedings before the Court.

50. The Government pointed out that the applicatiad been declared
only partly admissible.

51. The Court reiterates that, according to itedaw, it has to consider
whether the costs and expenses were actually aresserily incurred in
order to prevent or obtain redress for the mattemd to constitute a
violation of the Convention and were reasonabléoaguantum. The Court
considers that these conditions are met regardsdbes of the domestic
proceedings. It therefore awards the full amouatnoéd under this head,
namely EUR 5,962.30, plus any tax that may be dabig to the applicant
on this amount.

52. As regards the proceedings before the Cdetapplicant, who was
represented by counsel, did not have the benefiég#l aid. However, the
Court agrees with the Government that the claimxisessive. It notes in
particular that the application was only partly cessful. Making an
assessment on an overall basis, the Court award® ZB00 under this
head, plus any taxes that may be chargeable tpihlecant on this amount.

53. The Court thus awards a total amount of EUR&30 in respect of
costs and expenses.

C. Default interest

54. The Court considers it appropriate that tHaweinterest should be
based on the marginal lending rate of the Eurofgamtral Bank, to which
should be added three percentage points.
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FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that there has been a violation of Article 14 loé tConvention
taken in conjunction with Article 9 of the Conventj

2. Holds that there is no separate issue under Article thhefConvention
alone;

3. Holdsthat it is not necessary to examine the complanater Article 14
taken in conjunction with Article 4 88 2 and 3 (i#)the Convention;

4. Holds
(a) that the respondent State is to pay the agmliovithin three months
from the date on which the judgment becomes finadcordance with
Article 44 § 2 of the Convention, the following anmts:
() EUR 4,000 (four thousand euros) in respecnof-pecuniary
damage, plus any tax that may be chargeable tappkcant;
(i) EUR 8,462.30 (eight thousand four hundred asixity-two
euros and thirty cents) in respect of costs an@mesgs, plus any tax
that may be chargeable to the applicant on thisuato
(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onatheve amounts at a
rate equal to the marginal lending rate of the heam Central Bank
during the default period plus three percentagatppi

5. Dismisseghe remainder of the applicant's claim for jusiséaction.

Done in English, and notified in writing on 12 Mar2009, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Sgren Nielsen Christos Rozakis
Registrar President



