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FOURTH SECTION
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AS TO THE ADMISSIBILITY OF

Application no. 32733/08
by K.R.S.
against the United Kingdom

The European Court of Human Rights (Fourth Sectiaitting on
2 December 2008 as a Chamber composed of:
Lech Garlicki,President,
Nicolas Bratza,
Ljiljana Mijovié¢,
David Thor Bjérgvinsson,
Jan Sikuta,
Paivi Hirvela,
Mihai Poalelungijudges,
and Fatg Aracl, Deputy Registrar,
Having regard to the above application lodged odul® 2008,
Having regard to the interim measure indicated e tespondent
Government under Rule 39 of the Rules of Court,
Having regard to the decision to grant anonymity the above
application under Rule 47 § 3 of the Rules of Court
Having deliberated, decides as follows:

THE FACTS

The applicant, Mr K.R.S., is an Iranian nationalowlas born in 1975
and lives in Harmondsworth. He was representedréefe Court by Mr K.
Murphy, a lawyer practising in Woodford Green, Londwith Scudamore
Solicitors. The United Kingdom Government (“the ®awment”) were
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represented by their Agent, Ms H. Upton of the kpreand Commonwealth
Office.

I. THE CIRCUMSTANCES OF THE CASE

A. The applicant’s domestic proceedings

The facts of the case, as submitted by the applicaay be summarised
as follows.

The applicant arrived in the United Kingdom on 1dviember 2006 and
claimed asylum. It was discovered that the apptited travelled through
Greece before arriving in the United Kingdom. Asoaisequence, a request
was made to Greece for it to accept responsilfdityhe applicant’s asylum
claim. Greece accepted responsibility on 12 Decer2de6.

On 14 December 2006 the Secretary of State dedmgtle substantive
consideration to the applicant’s asylum claim beeaunder the Asylum and
Immigration (Treatment of Claimants, etc) Act 200the 2004 Act”: see
domestic law and practice below) the applicantddod returned to Greece.

The applicant subsequently absconded and later deggined in an
immigration enforcement operation. Directions welen set for the
applicant’s removal to Greece at 8.20 a.m. on 28 RG08.

On 15 May 2008 the applicant’s representatives evtotthe Secretary of
State for the Home Department requesting that raio deferred pending
the outcome of theR (Nasseri) v Secretary of Sate for the Home
Department [2008] EWCA Civ 464 (see domestic law and pracbhetow).
The Court of Appeal had given judgment in that casd4 May 2008 and it
appeared that the unsuccessful party, Nasseritavpstition the House of
Lords for leave to appeal.

On 15 May 2008 the Secretary of State respondddhbaapplicant had
failed to identify howNasseri applied to his case. The Secretary of State
said that the concerns that had been expressduebyrited Nations High
Commissioner for Refugees and others about Greesedures related to
“interrupted” cases, cases where the applicant Gatece before their
asylum claim was decided and where there was athak an asylum
applicant might not be readmitted into the asylumcpss in Greece. The
present applicant’'s case did not fall into thisegaty. He was being
returned to Greece having originally entered thmetéey of the EU through
that country. There had been no criticism regardingess to the Greek
asylum system in those cases.

On the same day the applicant’s solicitors responihat there was
nothing in the Court of Appeal’s judgment Nasseri that suggested it had
proceeded on the basis that it was merely consigiéimterrupted” cases.
No response was received from the Secretary oé Stat
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On 21 May 2008, the applicant brought judicial esviproceedings
challenging the decision to remove him to Greede fiemoval directions
set for 23 May 2008 were cancelled. In her ackndgieent of service
contesting the judicial review proceedings, ther&8tacy of State relied on
the Court of Appeal’s judgment iNasseri that the relevant provisions of
the 2004 Act were not incompatible with the invgative obligation under
Article 3 of the Convention and that, upon an exwtion of all of the
evidence in relation to Greek practices and proaegjuthere was no
evidence of a risk of unlawfulefoulement to Greece. Furthermore there
were no proceedings pending before the House afd.ioNasseri.

On 16 June 2008, the High Court refused the apgliparmission to
apply for judicial review for the reasons set authe Secretary of State’s
acknowledgment of service.

Removal directions to Greece were then reset foduly 2008. On 10
July 2008 the applicant lodged an application whik Court.

On 11 July 2008, the President of the Section thvthe case had been
allocated decided to apply Rule 39 of the Rule€ofirt, indicating to the
Government that it was desirable in the interestshe parties and the
proper conduct of the proceedings that the applishauld not be expelled
to Greece pending the Court’s decision. In hietatiforming the Agent of
the Government of the United Kingdom of this demsithe Section
Registrar stated:

“This indication has been made in light of the UNRI@port dated 15 April 2008
(a copy of which is attached). The parties’ attamtis drawn to paragraph 26 of the
report that states that ‘In view of EU Member Sfawbligation to ensure access to
fair and effective asylum procedures, including dases subject to the Dublin
Regulation, UNHCR advises Governments to refraaimfreturning asylum seekers to
Greece under the Dublin Regulation until furtheticea UNHCR recommends that
Governments make use of Article 3(2) of the Duliliegulation, allowing States to

examine an asylum application lodged even if suctamgnation is not its
responsibility under the criteria as laid downhistRegulation’.

The Acting President has instructed me to inform gwat the Rule 39 measure will
remain in force pending confirmation from your arities that the applicant, if
removed to Greece and if he so wishes, will havglampportunity in Greece to
apply to the Court for a Rule 39 measure in thenewé his onward expulsion from
Greece to Iran. Your authorities may wish to awhi#mselves of any bilateral
arrangements under the Dublin Convention with awvieo seeking such
confirmation.”

B. Other cases brought by applicants being removeftom the United
Kingdom to Greece

In early 2008, in the light of the UNHCR report &6 April 2008
summarised in the Section Registrar’s letter ofJuly 2008, the Court
received an increasing number of Rule 39 requesta Bpplicants in the
United Kingdom who were to be removed to GreecéwBen 14 May 2008
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and 16 September 2008, the Acting President of-theth Section applied
Rule 39 in a total of eighty cases.

On 3 June 2008 the Agent of the Government wrotbéoCourt noting
the Government’'s understanding that Rule 39 haah lagplied due to a
concern that the applicants might, on arrival ire€&e, be immediately
removed to their onward destinations without hawiag the opportunity to
make an asylum claim to the domestic authoritiesloould the need arise,
an application to the Court under Rule 39. Thetatbntinued:

“UK Border Agency (UKBA) has been advised by theaHeof the Greek Dublin
Unit that Asylum seekers returned to Greece under Dublin Regulation [see
relevant international and European Union law bé&lave given the opportunity to
lodge an asylum claim on arrival. If they do soythee kept in a holding centre for up
to 2 days while their application is registeredeytare then provided with a ‘pink’
card which entitles them to work and to access fitsnehile their application is
considered. Furthermore, no asylum seeker is retuby the Greek authorities to
such countries as Afghanistan, Iraq, Iran, Soma&iagan or Eritrea, even if their
asylum application is rejected by the Greek autiesri In this event they are given a
letter telling them to leave Greece within a speditime but no action is then taken
to enforce their removal...UKBA has written to t@eeek Dublin Unit for written
confirmation of the above and express confirmatiwat the opportunity to apply for
asylum extends equally to the opportunity to makeapplication to the Court and a
reply is expected within two weeks.

Furthermore, it is standard practice in Dublin Ratian removal cases to Greece
for the United Kingdom to obtain from the Greekharities clarification that the
individual concerned will be able to submit an asylapplication upon arrival in
Greece should he or she wish to do so.”

The letter included two witness statements from BKdficials to this
effect and a letter from the Greek Dublin Unit @spect of one applicant to
this Court. The Greek Dublin Unit’s letter undedo allow the individual
to submit an asylum application in Greece uporvatri

In a further letter of 23 July 2008, the Agent o IGovernment drew the
Court’'s attention to a letter of 11 July 2008 frahe Head of Aliens
Division (Asylum Section) of the Greek Dublin Unifthat letter stated:

“In general, no alien who submits an asylum appiin is put in detention for that
sole reason. In any case, the expulsion procetiater¢gards illegal aliens or asylum
applicants, who were firstly arrested for illegatrg, is going through various stages
of remedy (administrative or judicial) [sic]. Noy&sm applicant is expelled, unless all
the stages of the asylum procedure are finishechlutide legal rights for review have
been exhausted, according to the provisions of@hreva Convention and the non
refoulement clause. Furthermore, according to ttoedtlural Rules of the European
Court of Human Rights, they have the right to appgainst any expulsion decision
and have a Rule 39 indication on their case.”

In his reply of 6 August 2008, the Section Regiss@ught confirmation
that, according to the terms of the letter of 11y J2008, the Greek
authorities not only ensured the right of an asylapplicant returned to
Greece to apply for a Rule 39 measure but alsoagtee him ample
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opportunity to avail himself of that right whileilston the territory of
Greece. The Agent of the Government of the Unitedgdom in turn
sought such confirmation from the Agent of the Gawgent of Greece. On
12 November 2008, the United Kingdom Agent forwdrde letter dated
4 November 2008 from the Greek Agent. This stated:

“We hereby advise you that it is the objective bé tGreek State, though its
competent bodies and in accordance with the cutegyal framework (Presidential
Decrees 220/2007, 90/2008 and 96/2008), to enswwreunhindered submission of
applications for asylum by all aliens who declasefobe any Greek Authority, at the
entry points or on Greek territory, either verbadly in writing, that they request
asylum in our country or ask in any way not to lepatted to other countries from
fear of persecution for reasons of race, religivetjonality, social class or political
views.

Consequently, in Greece not only is there the rigid the possibility to submit an
application for asylum, but the actual applicatisnalso examined very carefully,
exhaustively and as to substance...the Police ©ffis the competent authority, makes
much of the ‘right for asylum’ and the principle wén-refoulement, and they do not
deport the alien from our country, if the procedbes not been completed. This also
applies for the aliens transferred to Greece, faunisto the provisions of the Dublin
Regulation, provided that the requirements forc¢haracterization of the ‘applicant’
as a national of a third country or a non-citizemovihas submitted an application for
asylum for which a final decision has not yet besmade are met, as described in the
Directive 2005/85/EK [Council Directive 2005/85/E€f 1 December 2005 on
minimum standards on procedures in Member Stategrinting and withdrawing
refugee status — see relevant European Union ldewbend Presidential Decree
90/2008"

This letter enclosed another letter dated 31 Octd898 from the
Directorate for Aliens Affairs to that effect. Atfaed to the letter of 31
October was a note which referred to the fact mhany applicants resisting
return to Greece had the right to submit asylumliegions in Greece but
had not done so because their purpose was to gthés European Union
countries. The note also referred to the new latj&@ framework in
Greece, whichjnter alia, made provision for: the Public Prosecutor to
oversee the implementation of the relevant domésstian respect of aliens
who are minors, without the need for an asylum iappbn by them;
training for the officials responsible; the right immediate employment
and education; the issuing of travel documents Wbeneficiaries of
subsidiary protection and “applicants for interaa8l protection”; and the
ipso jure revocation of all decisions in respect of “intertiegb claims”.
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II. RELEVANT EUROPEAN UNION AND DOMESTIC LAW

A. European Union law

1. The Dublin Convention and Regulation

The Dublin Convention (the Convention determininge t State
responsible for examining applications for asylumdged in one of the
Member States of the European Communities, 15 19086) provided for
measures to ensure that applicants for asylum hat tpplications
examined by one of the Member States and thatcg for asylum were
not referred successively from one Member Statntiiher. Articles 4 to 8
set out the criteria for determining the single Mb@mState responsible for
examining an application for asylum. Pursuant toticke 7, the
responsibility for examining an application for B8y is incumbent upon
the Member State responsible for controlling theyeaf the alien into the
territory of the Member States. The United Kingdand Greece were both
signatory States.

The Convention has been superseded by Council Regul(EC) No
343/2003 of 18 February 2003 establishing the riaitend mechanisms for
determining the Member State responsible for exsmginan asylum
application lodged in one of the Member States iyiral-country national
(“Dublin 11", hereinafter “the Dublin Regulation)The Dublin Regulation
applies to all European Union Member States, Noramy Iceland. Article
3(1) of the Regulation provides for asylum applmas to be examined by a
single Member State, according to the criteriacgtin Chapter Ill. The
criteria for determining which Member State is @sgible include where it
is established that an asylum seeker has irregutasksed the border into a
Member State, having come from a third country idet 10). If
responsibility can be designated on the basisettheria, listed in Chapter
[ll, Article 11 provides that the first Member Statwith which the
application for asylum was lodged shall be resgmadgor examining it.

Article (3)2 of the Dublin Regulation allows a MearlState to examine
an asylum application even if such examinationdsits responsibility. It
provides:

“By way of derogation from paragraph 1, each MemB&te may examine an
application for asylum lodged with it by a thirdedry national, even if such
examination is not its responsibility under theeria laid down in this Regulation. In
such an event, that Member State shall become #raldr State responsible within
the meaning of this Regulation and shall assumenliigations associated with that
responsibility. Where appropriate, it shall inforthe Member State previously
responsible, the Member State conducting a proeetturdetermining the Member
State responsible or the Member State which has tEspiested to take charge of or
take back the applicant.”
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2. Council Directive 2005/85/EC of 1 December 2005 on minimum
standards on procedures in Member Sates for granting and
withdrawing refugee status

The rights and standards set out in Directive 2BR&C include: the
right to remain in a Member State pending the eration of an asylum
application (Article 7); that decisions on applioas are given in writing
and, where an application is rejected, that theaes in fact and law are
stated in the decision with information on how toakenge a negative
decision (Article 9); that each applicant for asglie given appropriate
linguistic assistance and a personal interview i¢has 10 and 12); and,
subject to a number of qualifications, that applisashall have the right to
legal assistance and representation (Article 15Yicla 39 guarantees
applicants the right to an effective remedy befurt or tribunal against
decisions taken against them. Member States aralloav the United
Nations High Commissioner for Refugees access picamts, access to
information on individual applications and the ofpaity to present its
views to any competent authorities (Article 21).

3. Council Directive 2003/9/EC of 27 January 2003 laying down
minimum standards for the reception of asylum seekers

The above Directive requires that Member Statesirena dignified
standard of living to all asylum-seekers, payingcsfic attention to the
situation of applicants with special needs or whe detained. It regulates
matters such as the provision of information, doentation, freedom of
movement, healthcare, accommodation, schoolinginbrs, access to the
labour market and to vocational training. It alswers standards for persons
with special needs, minors, unaccompanied childrehvictims of torture.

In a judgment given on 19 April 2007 @ommission v. Greece (Case C-
72/06), the Court of Justice of the European Comtasn(“‘the ECJ”)
found that Greece had failed to implement the Divec It appears from the
United Nations High Commissioner for Refugees RasiPaper (set out
below) that it has now done so.

B. United Kingdom immigration statutes and rules

1. Primary and secondary legislation

a. First list of safe countries

Pursuant to the Dublin Regulation, Part 2 of Sche@uto the Asylum
and Immigration (Treatment of Claimants, etc) AB02 establishes a “first
list of safe countries” which covers the other tiyefour European Union
Member States at the time (prior to the accessidgtomania and Bulgaria),
Norway and Iceland.
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Paragraph 3 of Part 2 of Schedule 3 provides:

“(1) This paragraph applies for the purposes ofdérmination by any person, tribunal
or court whether a person who has made an asylum olaa human rights claim may be
removed—

(a) from the United Kingdom, and
(b) to a State of which he is not a national oreiti.

(2) A State to which this Part applies shall beta@ain so far as relevant to the
guestion mentioned in sub-paragraph (1), as aptace

(a) where a person’s life and liberty are not theratl by reason of his race, religion,
nationality, membership of a particular social grau political opinion,

(b) from which a person will not be sent to anothéates in contravention of his
Convention rights, and

(c) from which a person will not be sent to anoth&té&sotherwise than in accordance
with the Refugee Convention.”

b. The Immigration Rules

Sections 1(4) and 3(2) of the Immigration Act 19Ftbvide for the
making of Immigration Rules by the Secretary oft&t&®aragraph 345 of
the Immigration Rules states:

“(1) In a case where the Secretary of State isfadi that the conditions set out in
Paragraphs 4 and 5(1), 9 and 10(1), 14 and 15(1y af Schedule 3 to the Asylum
and Immigration (Treatment of Claimants, etc.) A&Q04 are fulfilled, he will
normally decline to examine the asylum applicatismbstantively and issue a
certificate under Part 2, 3, 4 or 5 of Scheduleo3he Asylum and Immigration
(Treatment of Claimants, etc.) Act 2004 as appedpri

(2) The Secretary of State shall not issue a @até under Part 2, 3, 4 or 5 of
Schedule 3 to the Asylum and Immigration (Treatn@n€Claimants, etc.) Act 2004
unless:

(i) the asylum applicant has not arrived in thetésh Kingdom directly from the
country in which he claims to fear persecution &ad had an opportunity at the
border or within the third country or territory toake contact with the authorities of
that third country or territory in order to seekithprotection; or

(ii) there is other clear evidence of his admitiigjtto a third country or territory.

Provided that he is satisfied that a case meetetbeteria, the Secretary of State is
under no obligation to consult the authorities lef third country or territory before
the removal of an asylum applicant to that countrierritory.”

2. R (Nasseri) v. the Secretary of State for the Hdbepartment
[2008] EWCA Civ 464

In the above case, the High Court had concludedpdnragraph 3 of Part
2 of Schedule 3 was incompatible with Article 3 d&ese it precluded both
the Secretary of State and the court from considesiny question as to the
law and practice on refoulement in Greece. The eagr of State
successfully appealed to the Court of Appéalws LJ (who delivered the
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leading judgment) considered the extent to whicke tbvidence
demonstrated that removal of an asylum seeker ¢ecerwould violate the
United Kingdom’s obligations under Article 3. Henotuded that:

“There are clearly concerns about the conditionsiiich asylum-seekers may be
detained in Greece. It is not however shown thaty tigive rise to systematic
violations of Article 3.

...such evidence as there is, and in particulareébent UNHCR Paper, shows that
the relevant legal procedures are to say the #wdty, although there has been some
improvement.

...But in truth there are currently no deportationgemovals to Afghanistan, Iraq,
Iran, Somalia or Sudan, and as | understand iteports of unlawful refoulement to
any destination. That seems to me to be criticalould accordingly hold, on the
evidence before us, that as matters stand Greeesntsiued presence on the list does
not offend the United Kingdom’s Convention obligaus.”

In H (Iran); Zego (Eritrea); Kadir (Iraq) v. Secretary of Sate for the
Home Department [2008] EWCA 985 the Court of Appeal affirmed its
judgment inNasseri.

[ll. RELEVANT COUNCIL OF EUROPE TEXTS

A. Recommendations of the Committee of Ministers

1. Recommendation R (97) 22

Recommendation R (97) 22 (containing guidelineshenapplication of
the safe third country concept) where relevant joles/as follows:

“1. In order to assess whether a country is a tafeé country to which an asylum-
seeker can be sent, all the criteria indicatedvbelbould be met in each individual
case:

a. observance by the third country of internatidmainan rights standards relevant
to asylum as established in universal and regiorstuments, including compliance
with the prohibition of torture, inhuman or degmaglitreatment or punishment;

b. observance by the third country of internatiopainciples relating to the
protection of refugees as embodied in the 1951 @atinn and the 1967 Protocol
relating to the Status of Refugees, with specigaré to the principle of non-
refoulement;

c. the third country will provide effective protem against refoulement and the
possibility to seek and enjoy asylum;

d. the asylum-seeker has already been grantedtieffeprotection in the third
country or has had the opportunity, at the bordewithin the territory of the third
country, to make contact with that country’s auities in order to seek protection
there before moving on to the member state wherealylum request is lodged or,
that as a result of personal circumstances of siygum-seeker, including his or her
prior relations with the third country, there ig&t evidence of the admissibility of the
asylum-seeker to the third country.”



10 K.R.S. v. THE UNITED KINGDOM DECISION

2. Recommendation R (98) 13

In Recommendation R (98) 13 (on the right of regdcsylum seekers to
an effective remedy against decisions on expulsidhe context of Article
3 of the European Convention on Human Rights) tlen@ittee of
Ministers recommended:

“[T]hat governments of member states, while apmlyiheir own procedural rules,
ensure that the following guarantees are compligil iw their legislation or practice:

1. An effective remedy before a national authostyould be provided for any
asylum seeker, whose request for refugee statusjésted and who is subject to
expulsion to a country about which that persongmtsan arguable claim that he or
she would be subjected to torture or inhuman oratégg treatment or punishment.

2. In applying paragraph 1 of this recommendat@memedy before a national
authority is considered effective when:

2.1. that authority is judicial; or, if it is a ggigudicial or administrative authority, it
is clearly identified and composed of members whe impartial and who enjoy
safeguards of independence;

2.2. that authority has competence both to decidthe existence of the conditions
provided for by Article 3 of the Convention andgi@ant appropriate relief;

2.3. the remedy is accessible for the rejecteduasgeeker; and

2.4. the execution of the expulsion order is sudpdruntil a decision under 2.2 is
taken.”

3. Recommendation R (2003) 5

The above recommendation (on measures of deterdforasylum
seekers) containsinter alia, a number of recommendations on the
conditions of detention of asylum seekers, whicklude ensuring a
standard of living adequate for their health andll-lveing; separate
accommodation within detention facilities betweesnnand women, as well
as between children and adults; a right of accesthé¢ UNHCR; legal
assistance; and appropriate arrangements for minors

B. Resolution 1471 (2005) of the Parliamentary Asswly of the
Council of Europe

In Resolution 1471 (2005) (Accelerated asylum pdoces in Council of
Europe member states) the Parliamentary Assembliteth the
governments of the member states to ensuntey alia, that minimum
procedural safeguards were met in acceleratedragytacedures, including
the right to an individual determination of onelgim and the right to an
effective remedy under Article 13 of the Conventidnalso called on
Member States to provide adequate social and nmeabséstance in places
of detention.
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C. The Committee for the Prevention of Torture

On 8 February 2008 the Committee for the Preventibfiorture and
Inhuman or Degrading Treatment or Punishment (GRE™) published its
report on it visit to Greece from 20 to 27 Februa®p7. Having reviewed
the conditions of detention for asylum seekers, réq@ort recommended:
The report stated:

“With respect to all the centres visited, the CRillscupon the Greek authorities to
ensure that:

- repair work is carried out immediately so that:

= all centres have functioning toilet and showerlfiaes with a constant supply
of water, at an appropriate temperature;

= appropriate artificial lighting is installed, andcgss to natural light and
ventilation improved.

- all detainees are allocated a bed/plinth and peal/igith a clean mattress and
clean bedding;

- occupancy rates be revised so as to offer a minimféimim?2 of space per
detainee;

- all detainees are provided with the necessary mtsdand equipment to keep
their accommodation clean, as well as with prodimtgersonal hygiene (i.e. toilet
paper, soap, toothpaste, toothbrush, etc.);

- all detainees have unimpeded access to toilettfasil

- all detainees are allowed to spend a large prapodi the day outside their
cells and have at least one hour of outdoor exeeciday. (emphasis in original)”

The Committee also noted that there was no regiffieeireg purposeful
activities to detainees, that staffing arrangemantthe detention facilities
were totally inadequate and that proper health camices had to be
provided to detainees.

IV. RELEVANT OBJECTIVE INFORMATION

A. UNHCR Position on the return of asylum seekersa Greece under
the “Dublin Regulation” (“the UNHCR Position Paper”)

On 15 April 2008, the United Nations High Commisso for Refugees
published the above paper in which it advised thepgean Union Member
States to refrain from returning asylum seeker&iteece under the Dublin
Regulation until further notice. It also recommethdiat they make use of
Article 3(2) of the Dublin Regulation (see relevdftiropean Union law
above) and examine asylum applications themseli/es. Position Paper
criticised reception procedures for “Dublin retuea&at Athens airport and
the Central Police Asylum Department, which waspoesible for
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registering asylum appeals. It also expressed cosde respect of those
whose asylum claims were deemed to be “interrupgeda result of their
having left Greece before their claims had beendéeec

“While a number of positive changes in the practiege been noticed in 2007, the
legal framework underpinning the practice of ‘imtgation’ continues to leave room
for different interpretations and fails to guarantthat ‘Dublin returnees’ with
‘interrupted claims’ are granted access to the gulace. This situation calls into
qguestion whether ‘Dublin returnees’ will have accde an effective remedy as
foreseen by Article 13 of the European ConventionHuman Rights as well as
Article 39 of the Asylum Procedures Directive [CailrDirective 2005/85/EC of 1
December 2005 on minimum standards on procedurbteimber States for granting
and withdrawing refugee status — see relevant EamopUnion law above]. Of
relevance is the decision taken by the Europeann@esion on 31 January 2008 to
refer a case to the European Court of Justice ag@reece for the infringement of
the Dublin Regulation based on Greece’s failurenact legislative amendments to
abolish the practice of ‘interruption’. (footnotesitted)”

The Position Paper also characterised the percemtgsylum seekers
who were granted refugee status as “disturbingly’ land criticised the
guality of asylum decisions, noting in particuldeir short, standardised
format and the absence of legal reasoning in saoEsidns.

The Position Paper also noted that since the agl¥mding of the ECJ in
Commission v. Greece (see above), Council Directive 2003/9/EC had been
transposed into Greek law on 13 November 2007. Hewe its
implementation continued to present serious flaliie paper stated:

“UNHCR remains concerned about the extremely lichiteception facilities for
asylum-seekers as this situation is seriously comgsing the full implementation of
the Presidential Decree on the Reception Conditamm$ urges the Government of
Greece to promptly issue the awaited ministerialigien that should establish the
criteria for the provision of a daily financial alfance. Furthermore, UNHCR calls
upon the Government of Greece to ensure that tatisin of children is given
primary consideration and that the current receptionditions for unaccompanied
minors are urgently reviewed.”

B. Relevant reports by non-governmental organisatias

1. The Norwegian Organisation for Asylum Seekers, the Norwegian
Helsinki Committee and Greek Helsinki Monitor

On 9 April 2008 three non-governmental organisatjdhe Norwegian
Organisation for Asylum Seekers, the Norwegian idkisCommittee and
Greek Helsinki Monitor, published a report entitléd gamble with the
right to asylum in Europe-Greek asylum policy artke tDublin 2
Regulation”. The report called on other Europeamnties to apply Article
3(2) of the Dublin Regulation and on the Greek atrities to review their
asylum policy so that it complied with Greece’seimational obligations.
The report stated:
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“Greek asylum policy is better understood if onesiders the following:

1. Keeping asylum seekers in police custody israrnon practice, and we were told
several stories of asylum seekers being abusecd: vdatained by the police. It is
unacceptable that some of those fleeing from pet&ecin their home country are
beaten up by the police in an EU state insteada#diving help and protection.

2. 25,113 asylum applications were submitted in7208ut the authorities have
dedicated very limited resources to handle themchviis yet another example of
Greece’s reluctance to deal with asylum accordinigstinternational obligations.

3. From more than 20,000 asylum cases that weendivst instance examination
in 2007 only 8 persons were given residence pefrdg per cent of the applicants.
17,000 decisions were appealed, of which 6,448 wexamined. Only 155
applications were granted, after the examinatioapifeals, that is 2.4 per cent. These
are depressing figures.

4. Very few asylum seekers are given legal assistam Greece, even if they are
entitled to this. Access to legal assistance isthal more important given the low
percentage of applications that are granted. Thmebeu of lawyers to whom NGOs
mediate access, approximately 15, is not in pragotb the need.

5. Unaccompanied minors are not guaranteed a p@aee reception centre, nor
education, a legal guardian or other assistancg dhe entitled to through the UN
Children’s Convention.

6. Approximately 750 available places at receptientres are far from sufficient.
The majority of asylum seekers are left to fendtf@mselves, as best they can.

It is impossible to respect the asylum seekersallggotection and fundamental
social rights with resources as limited as thosderavailable by Greek authorities.
For instance, only 10-12 police officers are assifjto interview more than 20,000
asylum seekers arriving in Greece in the course ydéar. The asylum interviews are
therefore very short and superficial. Most of thglam seekers we have talked to told
us that authorities used between two and five ramt interview them, and that the
grounds for seeking asylum were not the main tdpicthermore, these were among
the lucky ones who got access to the asylum praeeduall, for it is difficult for
asylum seekers to even lodge an application fduasin Greece.

In our opinion the deficiencies in the Greek asylpracess, documented through
this report, entail that there is a discord betwé®n preconditions on which the
Dublin Il Regulation was founded and proceduratpcas followed in Greece. In our
opinion the Greek system does not guarantee eveimonin basic legal protection for
the asylum seekers.”

2. Amnesty International

In a press release dated 28 February 2008 andedritNo place for an
asylum-seeker in Greece”, Amnesty Internationdesta
“Greece must urgently improve the current situatfon refugees and asylum-

seekers in the country. We call on the Greek aittbsrto comply with their
obligations under international human rights, refignd European law.

We note the decision of the Norwegian Immigratiopp@als Board to suspend
returning refugees and asylum-seekers to Greeceruhd Dublin 1l Regulation. We
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consider the decision to be particularly importamtight of the poor conditions in
which immigration detainees are held in Greece,thedack of legal guarantees with
regard to examination of their asylum claim. Wd oal Member States to make use
of Article 3.2 of the Dublin 1l Regulation allowinlylember States to examine an
asylum application ‘even if such examination is itesponsibility under the criteria
laid down in this Regulation’.

We recall that a procedure against Greece was leanhdy the European
Commission at the European Court of Justice fairiging the Dublin Il Regulation.
It is our understanding that this is because ofldk of legal guarantees with regard
to a substantive examination of the asylum clainGlogek authorities after transfer to
Greece.

We have repeatedly expressed concerns to the Grebkrities about its treatment
of asylum-seekers and failure to provide effectimsylum procedures. The
organisation is concerned to receive reports tegluen-seekers have been held in
conditions amounting to arbitrary detention pending examination of their claim.
Asylum-seekers are often interviewed about theainel in the absence of an
interpreter and lawyer. Lawyers report that in fic&s individuals can expect to have
their claim rejected at first instance. We haveesdpdly called on the Greek
authorities to take concrete measures to improeectinditions for asylum-seekers
including by resolving the legal limbo in which thare left — without documents and
without access to any social services in praclicaea letter to the Greek authorities
sent on 7 February 2008, the organization expreissedncern for the well-being of
an estimated 2,500 people, including unaccompaehéddren as young as nine years
old evicted from their makeshift homes in the @oga of Patras. Most of the evicted
people are believed to be asylum-seekers from Afigten. Greece does not return
people to Afghanistan and yet does not process #sgium application in a prompt,
fair way, leaving them in limbo without legal statand therefore without rights.”

COMPLAINTS

The applicant complains that his expulsion to Geeom the United
Kingdom would breach Article 3 of the Conventiorhieh provides that:

“No one shall be subjected to torture or to inhunmandegrading treatment or
punishment.”

The Court also considers it necessary to recaliclartl3 of the
Convention, which provides that:

“Everyone whose rights and freedoms as set fortlthie] Convention are violated
shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actingnioféicial capacity.”
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THE LAW

I. THE COURT’'S ASSESSMENT

In assessing whether there would be a breach afl&R if the applicant
were to be removed from the United Kingdom to Geeethe Court
considers it necessary first to recall the genpradciples on Contracting
States’ obligations under Articles 3 and 13 of @@@vention as stated in its
case-law before considering the particular questimf the United
Kingdom'’s responsibility under the Convention.

A. Contracting States’ obligations under Articles 3and 13 of the
Convention

Expulsion by a Contracting State may give risertassue under Article
3, and hence engage the responsibility of thateStatler the Convention,
where substantial grounds have been shown forviedjethat the person
concerned, if deported, faces a real risk of besnfjected to treatment
contrary to Article 3. In such a case, Article 3piies an obligation not to
deport the person in question to that count8aadi v. Italy [GC],
no. 37201/06, § 125, 28 February 2008\. v. the United Kingdom, no.
25904/07, § 109, 17 July 2008). The assessmeriteoéxistence of a real
risk must necessarily be a rigorous one @leahal v. the United Kingdom,
15 November 1996, 8 9&eports of Judgments and Decisions 1996-V; and
Saadi v. Italy, cited above, § 128) which implies that there miosta
meaningful assessment of the applicant’s claidabdri v. Turkey, no.
40035/98, § 40, ECHR 2000 VIII). While it is in pdiple acceptable for
Contracting States to set procedural requirememtdhfe submission and
consideration of asylum claims and to regulate apgeals process from
adverse decisions at first instance, the autonaaiicmechanical application
of such procedural requirements will be considesiedrariance with the
protection of the fundamental value embodied inicket 3 of the
Convention Jabari, cited above, § 50).

Similarly, the notion of an effective remedy unditicle 13 requires
independent and rigorous scrutiny of a claim theré exist substantial
grounds for fearing a real risk of treatment camtrin Article 3 (abari,
cited above, § 40). The remedy required by Artidanust be “effective” in
practice as well as in law. It must take the forina @uarantee and not of a
mere statement of intent or a practical arrangen€obka v. Belgium,
no. 51564/99, 88 75 and 83, ECHR 2002-I) and it tnlave automatic
suspensive effect3ebremedhin [ Gaberamadhien] v. France, no. 25389/05,
8§ 66, ECHR 2007-....).
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B. The responsibility of the United Kingdom

Having regard to these general principles, the Calgso considers it
necessary to recall its ruling im.I. v. the United Kingdom (dec.), no
43844/98,Reports 200011 that removal to an intermediary countryierh
is also a Contracting State does not affect thporesibility of the United
Kingdom to ensure that the applicant is not, assalt of the decision to
expel, exposed to treatment contrary to Articlef 3he Convention. IT.1.
the Court also found that the United Kingdom cowodd rely automatically
in that context on the arrangements made in thelibuBonvention
concerning the attribution of responsibility betweeuropean countries for
deciding asylum claims. Where States establishedernational
organisations, omutatis mutandis international agreements, to pursue co-
operation in certain fields of activities, thereutmb be implications for the
protection of fundamental rights. It would be inqmatible with the purpose
and object of the Convention if Contracting Statese thereby absolved
from their responsibility under the Convention elation to the field of
activity covered by such attributiohVite and Kennedy v. Germany [GC],
no. 26083/94, § 67, ECHR 1999-I).

The Court finds that this ruling must apply withuagiforce to the Dublin
Regulation, created within the framework of theirdhpillar’ of the
European Union. Returning an asylum seeker to andfuropean Union
Member State, Norway or Iceland according to thtera set out in the
Dublin Regulation, as is proposed in the presesec@ the implementation
of a legal obligation on the State in question Whitows from its
participation in the asylum regime created by tRagulation. The Court
observes, though, that the asylum regime so crgatetects fundamental
rights, as regards both the substantive guarantdéeyed and the
mechanisms controlling their observance.

The Court notes the concerns expressed by the UNQWiRse
independence, reliability and objectivity are, ia view, beyond doubt. It
also notes the right of access which the UNHCRthassylum seekers in
European Union Member States under the EuropeaanUnirectives set
out above. Finally, the Court notes that the weighbe attached to such
independent assessments of the plight of asylurkesganust inevitably
depend on the extent to which those assessmentsoached in terms
similar to the Convention (sesutatis mutandis, NA., cited above, § 121).
Accordingly, the Court attaches appropriate weightthe fact that, in
recommending that parties to the Dublin Regulatigain from returning
asylum seekers to Greece, the UNHCR believed liegprtevailing situation
in Greece called into question whether “Dublin re&es” would have
access to an effective remedy as foreseen by Arligl of the Convention.
The Court also observes that the UNHCR’s assesswesshared by both
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Amnesty International and the Norwegian Organisatay Asylum Seekers
and other non-governmental organisations in tlegorts.

Despite these concerns, the Court considers tlegt ¢annot be relied
upon to prevent the United Kingdom from removing fgliesent applicant to
Greece, for the following reasons.

The Court notes that the present applicant is aranOn the evidence
before it, Greece does not currently remove petiplean (or Afghanistan,
Iraq, Somalia or Sudan — sHasseri above) so it cannot be said that there is
a risk that the applicant would be removed therenugarrival in Greece, a
factor which Lord Justice Laws regarded as critinaleaching his decision
(see above). In reaching this conclusion the Caorild also note that the
Dublin Regulation, under which such a removal wdwdeffected, is one of
a number of measures agreed in the field of asyahcy at the European
level and must be considered alongside Member Stadditional
obligations under Council Directive 2005/85/EC a@duncil Directive
2003/9/EC to adhere to minimum standards in asywotedures and to
provide minimum standards for the reception of @asylseekers. The
presumption must be that Greece will abide by bikgations under those
Directives. In this connection, note must alsoddeh of the new legislative
framework for asylum applicants introduced in Geeand referred to in the
letters provided to the Court by the Agent of thev&nment of Greece
through the United Kingdom Agent. In addition, ifré€@ce were to
recommence removals to Iran, the Dublin Regulaitseif would allow the
United Kingdom Government, if they considered ipiagpriate, to exercise
their right to examine asylum applications undertidde 3.2 of the
Regulation.

Quite apart from these considerations, and fromstla@dpoint of the
Convention, there is nothing to suggest that thetgned to Greece under
the Dublin Regulation run the risk of onward remotma third country
where they will face ill-treatment contrary to Ate 3 without being
afforded a real opportunity, on the territory ok@ce, of applying to
the Court for a Rule 39 measure to prevent suds. thue that the Greek
authorities, in their letters of 31 October and dvBimber 2008, have not
specifically addressed this matter, even though there requested to do so.
However, the Court notes in this regard that asm@®s were obtained by
the Agent of the United Kingdom Government from @ecek “Dublin
Unit” — in particular in the letter dated 11 JulpdB from the Head of
Aliens Division (Asylum Section) of that unit — thasylum applicants in
Greece have a right to appeal against any expubiaision and to seek
interim measures from this Court under Rule 39 h& Rules of Court.
There is nothing in the materials before the Cuadrich would suggest that
returnees to Greece under the Dublin Regulatiocluding those whose
asylum applications have been the subject of & fiegative decision by the
Greek authorities, have been, or might be, predefrtam applying for an
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interim measure on account of the timing of theward removal or for any
other reason.

The Court recalls in this connection that Greesea &ontracting State,
has undertaken to abide by its Convention obligatiand to secure to
everyone within their jurisdiction the rights angddoms defined therein,
including those guaranteed by Article 3. In coreréérms, Greece is
required to make the right of any returnee to lodgeapplication with this
Court under Article 34 of the Convention (and resju@terim measures
under Rule 39 of the Rules of Court) both practaadl effective. In the
absence of any proof to the contrary, it must lesgmed that Greece will
comply with that obligation in respect of returneesluding the applicant.
On that account, the applicant’s complaints undeiclkes 3 and 13 of the
Convention arising out of his possible expulsionitan should be the
subject of a Rule 39 application lodged with theuf€cagainst Greece
following his return there, and not against theteehiKingdom.

Finally, in the Court’'s view, the objective infortran before it on
conditions of detention in Greece is of some camcerot least given
Greece’s obligations under Council Directive 20080 and Article 3 of
the Convention. However, for substantially the samasons, the Court
finds that were any claim under the Convention tseafrom those
conditions, it should also be pursued first withe tikereek domestic
authorities and thereafter in an application te ourt.

C. Conclusion

For the above reasons, the United Kingdom would bceach its
obligations under Article 3 of the Convention byn@ving the applicant to
Greece. Accordingly, it is appropriate to lift th@erim measure indicated
under Rule 39 of the Rules of Court and to rejéat application as
manifestly ill-founded pursuant to Article 35 8&8d 4 of the Convention.

For these reasons, the Court unanimously,

Declares the application inadmissible.

Fata Aracl Lech Garlicki
Deputy Registrar President



