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In the case of Christine Goodwin v. the United Kingom,
The European Court of Human Rights, sitting as an@rChamber
composed of the following judges:
Mr L. WILDHABER, President
Mr  J.-P. @STA,
Sir  Nicolas RATZzA,
Mrs E. RLM,
Mr L. CAFLISCH,
Mr R. TURMEN,
Mrs F. TULKENS,
Mr K. JUNGWIERT,
Mr M. FISCHBACH,
Mr V. BUTKEVYCH,
Mrs N. VAJIC,
Mr J. HEDIGAN,
Mrs H.S. RREVE,
Mr A.B. BAKA,
Mr K. TRAJA,
Mr M. UGREKHELIDZE,
Mrs A. MULARONI, judges
and also of Mr P. J. NHONEY, Registrar
Having deliberated in private on 20 March and ¥ @02,
Delivers the following judgment, which was adoptesh the
last-mentioned date:

PROCEDURE

1. The case originated in an application (no. Z83%) against the
United Kingdom of Great Britain and Northern Iredatodged with the
European Commission of Human Rights (“the Commis$iander former
Article 25 of the Convention for the Protection Human Rights and
Fundamental Freedoms (“the Convention”) by a UnK&tgdom national,
Ms Christine Goodwin (“the applicant”), on 5 Juri9h.

2. The applicant, who had been granted legal \aa$ represented by
Bindman & Partners, solicitors practising in Londdime United Kingdom
Government (“the Government”) were represented hgirt Agent,
Mr D. Walton of the Foreign and Commonwealth Officendon.

3. The applicant alleged violations of Articles12, 13 and 14 of the
Convention in respect of the legal status of trexsals in the United
Kingdom and particularly their treatment in the epmh of employment,
social security, pensions and marriage.
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4. The application was declared admissible by @wnmission on
1 December 1997 and transmitted to the Court onotehhber 1999 in
accordance with Article 5 8 3, second sentence?rotocol No. 11 to the
Convention, the Commission not having completecekamination of the
case by that date.

5. The application was allocated to the Third ®ectof the Court
(Rule 52 § 1 of the Rules of Court).

6. The applicant and the Government each filedefagions on the
merits (Rule 59 § 1).

7. On 11 September 2001, a Chamber of that Sea@mnposed of the
following judges: Mr J.-P. Costa, Mr W. Fuhrmann,r NP. Kiris,
Mrs F. Tulkens, Mr K. Jungwiert, Sir Nicolas Brataad Mr K. Traja, and
also of Mrs S. Dollé, Section Registrar, relingeidhurisdiction in favour
of the Grand Chamber, neither of the parties havolgected to
relinquishment (Article 30 of the Convention anddRi2).

8. The composition of the Grand Chamber was déteanaccording to
the provisions of Article 27 88 2 and 3 of the Cention and Rule 24 of the
Rules of Court. The President of the Court decidhed in the interests of
the proper administration of justice, the case khdie assigned to the
Grand Chamber that had been constituted to hearae=ol. v. the United
Kingdom(application no. 25680/94) (Rules 24, 43 8§ 2 ahd 7

9. The applicant and the Government each filed eanarial on the
merits. In addition, third-party comments were reeé from Liberty, which
had been given leave by the President to interuemige written procedure
(Article 36 § 2 of the Convention and Rule 61 § 3).

10. A hearing in this case and the casd.of. the United Kingdom
(no. 25680/94) took place in public in the HumangtRs Building,
Strasbourg, on 20 March 2002 (Rule 59 § 2).

There appeared before the Court:

(a) for the Government

Mr D. WALTON, Agent

Mr RABINDER SINGH, Counsel

Mr J.STRACHAN, Counsel,

Mr C.LLoYD,

Ms A. Powick,

Ms S.EIsA, Advisers
(b) for the applicant

Ms L.Cox, Q.C., Counsel,

Mr T. EICKE, Counsel,

Ms J. HRAB, Solicitor.
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The applicant was also present.

The Court heard addresses by Ms Cox and Mr Rabibiteih.

11. On 3 July 2002, Mrs Tsatsa-Nikolovska and Mgtébelsky who
were unable to take part in further consideratibthe case, were replaced
by Mrs Mularoni and Mr Caflisch.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

12. The applicant is a United Kingdom citizen bamn1937 and is a
post-operative male to female transsexual.

13. The applicant had a tendency to dress as aawofmom early
childhood and underwent aversion therapy in 1963H64he mid-1960s,
she was diagnosed as a transsexual. Though sheanamwoman and they
had four children, her conviction was that her fibraex” did not fit her
body. From that time until 1984 she dressed as @ foawork but as a
woman in her free time. In January 1985, the apptibegan treatment in
earnest, attending appointments once every threethmicat the Gender
Identity Clinic at the Charing Cross Hospital, whidincluded regular
consultations with a psychiatrist as well as onas@mn a psychologist. She
was prescribed hormone therapy, began attendingmgny classes and
voice training. Since this time, she has livedyfds a woman. In October
1986, she underwent surgery to shorten her voaaidsh In August 1987,
she was accepted on the waiting list for gendeassggnment surgery. In
1990, she underwent gender re-assignment surgeay Ndtional Health
Service hospital. Her treatment and surgery wasiged for and paid for
by the National Health Service.

14. The applicant divorced from her former wife @mlate unspecified
but continued to enjoy the love and support ofdigidren.

15. The applicant claims that between 1990 an® Xb@ was sexually
harassed by colleagues at work. She attempted rsu@wa case of sexual
harassment in the Industrial Tribunal but claimeat she was unsuccessful
because she was considered in law to be a mandi@ht challenge this
decision by appealing to the Employment Appeal dmdd. The applicant
was subsequently dismissed from her employmentdasons connected
with her health, but alleges that the real reasas what she was a
transsexual.

16. In 1996, the applicant started work with a rewployer and was
required to provide her National Insurance (“NI"umber. She was
concerned that the new employer would be in a postb trace her details
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as once in the possession of the number it wouwe baen possible to find
out about her previous employers and obtain inftonafrom them.
Although she requested the allocation of a new Nmber from the
Department of Social Security (“DSS”), this waserted and she eventually
gave the new employer her NI number. The applictaims that the new
employer has now traced back her identity as slgarbeexperiencing
problems at work. Colleagues stopped speaking tae she was told that
everyone was talking about her behind her back.

17. The DSS Contributions Agency informed the mapit that she
would be ineligible for a State pension at the aje60, the age of
entittement for women in the United Kingdom. In Apt997, the DSS
informed the applicant that her pension contrimgiavould have to be
continued until the date at which she reached gjeeoh 65, being the age of
entittement for men, namely April 2002. On 23 ApB97, she therefore
entered into an undertaking with the DSS to pagatlithe NI contributions
which would otherwise be deducted by her employerf@a all male
employees. In the light of this undertaking, on 2yM1997, the DSS
Contributions Agency issued the applicant with anffoCF 384 Age
Exemption Certificate (see Relevant domestic lad/ nactice below).

18. The applicant's files at the DSS were markashsitive” to ensure
that only an employee of a particular grade hadcssdo her files. This
meant in practice that the applicant had to malexiap appointments for
even the most trivial matters and could not dedatliy with the local office
or deal with queries over the telephone. Her recorttinues to state her sex
as male and despite the “special procedures” shadteived letters from
the DSS addressed to the male name which she wes gji birth.

19. In a number of instances, the applicant stéttat she has had to
choose between revealing her birth certificate docegoing certain
advantages which were conditional upon her produbgr birth certificate.
In particular, she has not followed through a la@amditional upon life
insurance, a re-mortgage offer and an entitlemantinter fuel allowance
from the DSS. Similarly, the applicant remains gétl to pay the higher
motor insurance premiums applicable to men. Norstiel feel able to report
a theft of 200 pounds sterling to the police, fearf that the investigation
would require her to reveal her identity.
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[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. Names

20. Under English law, a person is entitled topduch first names or
surname as he or she wishes. Such names are wvalithed purposes of
identification and may be used in passports, dgidioences, medical and
insurance cards, etc. The new names are also eérterine electoral roll.

B. Marriage and definition of gender in domestic aw

21. Under English law, marriage is defined as #oduntary union
between a man and a woman. In the cas€abett v. Corbett([1971]
Probate Reports 83), Mr Justice Ormrod ruled thatfer that purpose is to
be determined by the application of chromosomatagal and genital tests
where these are congruent and without regard tosargical intervention.
This use of biological criteria to determine sexsvegproved by the Court
of Appeal inR. v. Tan([1983] Queen's Bench Reports 1053) and given
more general application, the court holding thateason born male had
been correctly convicted under a statute penalisieg who live on the
earnings of prostitution, notwithstanding the fdbat the accused had
undergone gender reassignment therapy.

22. Under section 11(b) of the Matrimonial Cauges 1973, any
marriage where the parties are not respectivelg matl female is void. The
test applied as to the sex of the partners to aiagaris that laid down in
the above-mentioned case ©@brbettv. Corbett According to that same
decision a marriage between a male-to-female texisé and a man might
also be avoided on the basis that the transsexwas wcapable of
consummating the marriage in the context of orgirsard complete sexual
intercourse d@biter per Mr Justice Ormrod).

This decision was reinforced by Section 12(a) ef Matrimonial Causes
Act 1973, according to which a marriage that hasbeen consummated
owing to the incapacity of either party to consurtenmay be voidable.
Section 13(1) of the Act provides that the courtstmot grant a decree of
nullity if it is satisfied that the petitioner knetlie marriage was voidable,
but led the respondent to believe that she woutdseek a decree of nullity,
and that it would be unjust to grant the decree.

C. Birth certificates

23. Registration of births is governed by the M&rtand Deaths
Registration Act 1953 (“the 1953 Act”). Section L@f that Act requires
that the birth of every child be registered by ®egistrar of Births and
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Deaths for the area in which the child is born. éutry is regarded as a
record of the facts at the time of birth. A birtlertificate accordingly
constitutes a document revealing not current idgebtit historical facts.

24. The sex of the child must be entered on tinth lwertificate. The
criteria for determining the sex of a child at bigre not defined in the Act.
The practice of the Registrar is to use exclusively biological criteria
(chromosomal, gonadal and genital) as laid dowmMbylustice Ormrod in
the above-mentioned case@drbett v.Corbett

25. The 1953 Act provides for the correction by Begistrar of clerical
errors or factual errors. The official positiorth&t an amendment may only
be made if the error occurred when the birth wasstered. The fact that it
may become evident later in a person's life thatdniher “psychological”
sex is in conflict with the biological criteria rot considered to imply that
the initial entry at birth was a factual error. @i cases where the apparent
and genital sex of a child was wrongly identified,where the biological
criteria were not congruent, can a change in tii@lrentry be made. It is
necessary for that purpose to adduce medical esedtrat the initial entry
was incorrect. No error is accepted to exist in livéh entry of a person
who undergoes medical and surgical treatment tdlenthat person to
assume the role of the opposite sex.

26. The Government point out that the use of #hboertificate for
identification purposes is discouraged by the RegjisGeneral, and for a
number of years birth certificates have contain@dming that they are not
evidence of the identity of the person presentingiowever, it is a matter
for individuals whether to follow this recommendaati

D. Social security, employment and pensions

27. A transsexual continues to be recorded forab@ecurity, national
insurance and employment purposes as being oetheesorded at birth.

1. National Insurance

28. The DSS registers every British citizen fortibiaal Insurance
purposes (“NI”) on the basis of the information their birth certificate.
Non-British citizens who wish to register for NI the United Kingdom
may use their passport or identification card adeace of identity if a birth
certificate is unavailable.

29. The DSS allocates every person registeredNfawith a unique NI
number. The NI number has a standard format camgistf two letters
followed by three pairs of numbers and a furthdtete It contains no
indication in itself of the holder's sex or of anther personal information.
The NI number is used to identify each person itdl account (there are
at present approximately 60 million individual Ndcaunts). The DSS are
thereby able to record details of all NI contriloms paid into the account
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during the NI account holder's life and to monikaich person's liabilities,
contributions and entitlement to benefits accuyatblew numbers may in
exceptional cases be issued to persons e.g. uhdewitness protection
schemes or to protect the identity of child offersde

30. Under Regulation 44 of the Social Security r{t@ibutions)
Regulations 1979, made under powers conferred bggpaph 8(1)(p) of
Schedule 1 to the Social Security Contributions &wsahefits Act 1992,
specified individuals are placed under an obligatto apply for a NI
number unless one has already been allocatedna the

31. Under Regulation 45 of the 1979 Regulationsemployee is under
an obligation to supply his NI number to his emplogn request.

32. Section 112(1) of the Social Security Admiagon Act 1992
provides:

“(1) If a person for the purpose of obtaining d@nefit or other payment under the
legislation ...[as defined in section 110 of the]Acwhether for himself or some other
person, or for any other purpose connected withléggslation -

(&) makes a statement or representation whicmbeskto be false; or

(b) produces or furnishes, or knowingly causekmawingly allows to be produced
or furnished, any document or information whichkmews to be false in a material
particular, he shall be guilty of an offence.”

33. It would therefore be an offence under thigiea for any person to
make a false statement in order to obtain a NI rermb

34. Any person may adopt such first name, surnanstyle of address
(e.g. Mr, Mrs, Miss, Ms) that he or she wishestf@ purposes of the name
used for NI registration. The DSS will record amgls amendments on the
person's computer records, manual records and Mbau card. But, the
DSS operates a policy of only issuing one NI numfogreach person
regardless of any changes that occur to that perserual identity through
procedures such as gender re-assignment surgeeyiedved application for
leave to apply for judicial review of the legaliby this policy brought by a
male-to-female transsexual was dismissed by thertG@uAppeal in the
case ofR v. Secretary of State for Social Services exepddoker (1993)
(unreported) McCowan LJ giving the judgment of the Court sfatat
page 3 of the transcript):

“...since it will not make the slightest practichfference, far from the Secretary of
State's decision being an irrational one, | consid@ perfectly rational decision. |
would further reject the suggestion that the ajplichad a legitimate expectation that
a new number would be given to her for psycholdgpmaposes when, in fact, its
practical effect would be nil.”

35. Information held in the DSS NI records is ¢dential and will not
normally be disclosed to third parties without t@nsent of the person
concerned. Exceptions are possible in cases whereublic interest is at
stake or the disclosure is necessary to protecligpéunds. By virtue of
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Section 123 of the Social Security Administratioot A992, it is an offence
for any person employed in social security admiatgin to disclose
without lawful authority information acquired inehcourse of his or her
employment.

36. The DSS operates a policy of normally markegprds belonging to
persons known to be transsexual as nationally emsiAccess to these
records is controlled by DSS management. Any coserpptinter output
from these records will normally be referred topaal section within the
DSS to ensure that identity details conform witlbstn requested by the
relevant person.

37. NI contributions are made by way of deducfimm an employee's
pay by the employer and then by payment to thenthlRevenue (for
onward transmission to the DSS). Employers at ptesdll make such
deductions for a female employee until she reathegensionable age of
60 and for a male employee until he reaches theipeable age of 65. The
DSS operates a policy for male-to-female transdexwhereby they may
enter into an undertaking with the DSS to pay ditecthe DSS any NI
contributions due after the transsexual has reattfeedge of 60 which have
ceased to be deducted by the employer in the biklgfthe employee is
female. In the case of female-to-male transsexualy, deductions which
are made by an employer after the age of 60 magdaimed directly from
the DSS by the employee.

38. In some cases employers will require proof #maapparent female
employee has reached, or is about to reach, thefagf@and so entitled not
to have the NI deductions made. Such proof mgyrbeided in the form of
an Age Exemption Certificate (form CA4180 or CF38%he DSS may
issue such a certificate to a male-to-female tess where such a person
enters into an undertaking to pay any NI contrifmsidirect to the DSS.

2. State pensions

39. A male-to-female transsexual is currentlytésdito a State pension
at the retirement age of 65 applied to men andtitage of 60 which is
applicable to women. A full pension will be payallely if she has made
contributions for 44 years as opposed to the 38&syeguired of women.

40. A person's sex for the purposes of pensionabéeis determined
according to biological sex at birth. This approacas approved by the
Social Security Commissioner (a judicial officethavspecialises in social
security law) in a number of cases:

In the case entitledRk(P) 2/80 a male-to-female transsexual claimed
entittement to a pensionable age of 60. The Comamss dismissed the
claimant's appeal and stated at paragraph 9 afdaision:
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“(@ In my view, the word “woman” in section 27 thfe Act means a person who is
biologically a woman. Sections 28 and 29 contaimyneeferences to a woman in
terms which indicate that a person is denoted vehaaipable of forming a valid
marriage with a husband. That can only be a pamdanis biologically a woman.

(b) 1 doubt whether the distinction between a peraho is biologically, and one
who is socially, female has ever been present énninds of the legislators when
enacting relevant statutes. However that may hbe,cértain that Parliament has never
conferred on any person the right or privilege bamging the basis of his national
insurance rights from those appropriate to a mahidse appropriate to a woman. In
my judgment, such a fundamental right or privilegeuld have to be expressly
granted.

(d) 1 fully appreciate the unfortunate predicamefithe claimant, but the merits are
not all on her side. She lived as a man from hiritil 1975, and, during the part of
that period when she was adult, her insurancegiglere those appropriate to a man.
These rights are in some respects more extensavettiose appropriate to a woman.
Accordingly, an element of unfairness to the gelngualic might have to be tolerated
so as to allow the payment of a pension to hdmeapensionable age of a woman.”

41. The Government have instituted plans to esaeithe difference
between men and women concerning age of entitletoeState pensions.
Equalisation of the pension age is to begin in 2&d@ it is anticipated that
by 2020 the transition will be complete. As regatis issue of free bus
passes in London, which also differentiated betwesn and women
concerning age of eligibility (65 and 60 respediiyethe Government have
also announced plans to introduce a uniform age.

3. Employment

42. Under section 16(1) of the Theft Act 1968isita criminal offence
liable to a sentence of imprisonment to dishonestityain a pecuniary
advantage by deception. Pecuniary advantage ingludender
section 16(2)(c), being given the opportunity torneaemuneration in
employment. Should a post-operative transsexualsked by a prospective
employer to disclose all their previous names, fait to make full
disclosure before entering into a contract of eyplent, an offence might
be committed. Furthermore, should the employerodisc the lack of full
disclosure, there might also be a risk of dismismalan action by the
employer for damages.

43. In its judgment of 30 April 1996, in the cadd®. v. S. and Cornwall
County Councijl the European Court of Justice (ECJ) held that
discrimination arising from gender reassignmentstituted discrimination
on grounds of sex and, accordingly, Article 5 § flGmuncil Directive
76/207/EEC of 9 February 1976 on the implementatibthe principle of
equal treatment for men and women as regards atoessmployment,
vocational training and promotion and working cdiadis, precluded
dismissal of a transsexual for a reason relatedgender reassignment. The



CHRISTINE GOODWIN v. THE UNITED KINGDOM JUDGMENT 11

ECJ held, rejecting the argument of the United Komg Government that
the employer would also have dismissed P. if P. paViously been a
woman and had undergone an operation to become athaa

“... where a person is dismissed on the groundhbadr she intends to undergo or
has undergone gender reassignment, he or shaisdrenfavourably by comparison
with persons of the sex to which he or she was ddetm belong before undergoing
gender reassignment.

To tolerate such discrimination would be tantampastregards such a person, to a
failure to respect the dignity and freedom to whiehor she is entitled and which the
Court has a duty to safeguard.” (paragraphs 21-22)

44. The ruling of the ECJ was applied by the Emmient Appeal
Tribunal in a decision handed down on 27 June 1@%éssington World of
Adventures Ltd v. Reg¢tl997] 1 Industrial Law Reports).

45. The Sexual Discrimination (Gender Re-assignn&egulations
1999 were issued to comply with the ruling of thedpean Court of Justice
in P. v. S. and Cornwall County Coun¢BO April 1996). This provides
generally that transsexual persons should notdsed less favourably in
employment because they are transsexual (whetBepppost-operative).

E. Rape

46. Prior to 1994, for the purposes of the lawagfe, a male-to-female
transsexual would have been regarded as a maleudhirto section 142 of
the Criminal Justice and Public Order Act 1994, rfape to be established
there has to be “vaginal or anal intercourse wigieson”. In a judgment of
28 October 1996, the Reading Crown Court found pleaile penetration of
a male to female transsexual's artificially constied vagina amounted to
rape:R. v. Matthews (unreported)

F. Imprisonment

47. Prison rules require that male and femaleopéss shall normally be
detained separately and also that no prisoner bhadtripped and searched
in the sight of a person of the opposite sex (Ra&4) and 41(3) of the
Prison Rules 1999 respectively).

48. According to the Report of the Working Group ®ranssexual
People (Home Office April 2000, see further belgwaragraphs 49-50),
which conducted a review of law and practice, msdrative transsexuals
where possible were allocated to an establishnogrgrisoners of their new
gender. Detailed guidelines concerning the seagchoh transsexual
prisoners were under consideration by which postafpve male to female
transsexuals would be treated as women for theogegyof searches and
searched only by women (see paragraphs 2.75-2.76).
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G. Current developments

1. Review of the situation of transsexuals inUhéed Kingdom

49. On 14 April 1999, the Secretary of State fe@ Home Department
announced the establishment of an Interdepartmé&ktaking Group on
Transsexual People with the following terms of refee:

“to consider, with particular reference to birthtdicates, the need for appropriate
legal measures to address the problems experiebgetianssexuals, having due
regard to scientific and societal developments, am@hsures undertaken in other
countries to deal with this issue.”

50. The Working Group produced a report in Api@lo2 in which it
examined the current position of transsexuals enUhited Kingdom, with
particular reference to their status under natitaaland the changes which
might be made. It concluded:

“5.1. Transsexual people deal with their conditin different ways. Some live in
the opposite sex without any treatment to acqugehysical attributes. Others take
hormones so as to obtain some of the secondarpatkaistics of their chosen sex. A
smaller number will undergo surgical proceduremske their bodies resemble, so far
as possible, those of their acquired gender. Thenepf treatment may be determined
by individual choice, or by other factors such aslth or financial resources. Many
people revert to their biological sex after livifay some time in the opposite sex, and
some alternate between the two sexes throughoiutitress. Consideration of the way
forward must therefore take into account the nedgseople at these different stages
of change.

5.2. Measures have already been taken in a nuofb@reas to assist transsexual
people. For example, discrimination in employmegaiast people on the basis of
their transsexuality has been prohibited by the Rigcrimination (Gender
Reassignment) Regulations 1999 which, with few ptoas, provide that a
transsexual person (whether pre- or post-operat8fg)uld not be treated less
favourably because they are transsexual. The calnuistice system (i.e. the police,
prisons, courts, etc.) try to accommodate the neédisanssexual people so far as is
possible within operational constraints. A transsgxoffender will normally be
charged in their acquired gender, and a post-agerptisoner will usually be sent to
a prison appropriate to their new status. Transaexictims and witnesses will, in
most circumstances, similarly be treated as betanty their acquired gender.

5.3. In addition, official documents will often bssued in the acquired gender
where the issue is identifying the individual raththan legal status. Thus, a
transsexual person may obtain a passport, drivoende, medical card etc, in their
new gender. We understand that many non-governinemtiies, such as examination
authorities, will often re-issue examination céctifes etc. (or otherwise provide
evidence of qualifications) showing the requirechdgr. We also found that at least
one insurance company will issue policies to trarsal people in their acquired
gender.



CHRISTINE GOODWIN v. THE UNITED KINGDOM JUDGMENT 13

5.4. Notwithstanding such provisions, transsexaesple are conscious of certain
problems which do not have to be faced by the nitgjoof the population.
Submissions to the Group suggested that the pdheipeas where the transsexual
community is seeking change are birth certificaté® right to marry and full
recognition of their new gender for all legal pusps.

5.5. We have identified three options for the fafu
— to leave the current situation unchanged;
— toissue birth certificates showing the new nama, possibly, the new gender;

— to grant full legal recognition of the new gendebject to certain criteria and
procedures.

We suggest that before taking a view on these ogptibe Government may wish to
put the issues out to public consultation.”

51. The report was presented to Parliament in 2000. Copies were
placed in the libraries of both Houses of Parliaitmand sent to 280
recipients, including Working Group members, Goweent officials,
Members of Parliament, individuals and organisatidhwas publicised by
a Home Office press notice and made available tminees of the public
through application to the Home Office in writingsmail, by telephone or
the Home Office web site.

2. Recent domestic case-law

52. In the case oBellinger v. Bellinger EWCA Civ 1140 [2001],
3 FCR 1, the appellant who had been classifiedidh las a man had
undergone gender re-assignment surgery and in h@8lgone through a
form of marriage with a man who was aware of hekgeound. She sought
a declaration under the Family Law Act 1986 that tharriage was valid.
The Court of Appeal held, by a majority, that thgpe@llant's marriage was
invalid as the parties were not respectively malé g&emale, which terms
were to be determined by biological criteria as @dt in the decision of
Corbett v. Corbett[1971]. Although it was noted that there was an
increasing emphasis upon the impact of psycholbdazors on gender,
there was no clear point at which such factorsctbel said to have effected
a change of gender. A person correctly registegseghae at birth, who had
undergone gender reassignment surgery and was idmg s a woman
was biologically a male and therefore could notbéned as female for the
purposes of marriage. It was for Parliament, notilie courts, to decide at
what point it would be appropriate to recognisd thaerson who had been
assigned to one sex at birth had changed gendeth&orpurposes of
marriage. Dame Elizabeth Butler-Sloss, Presidenthef Family Division
noted the warnings of the European Court of HumigitR® about continued
lack of response to the situation of transsexuadsabserved that largely as
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a result of these criticisms an interdepartmentakwg group had been set
up, which had in April 2000 issued a careful anchpeehensive review of
the medical condition, current practice in otheurtoies and the state of
English law in relevant aspects of the life of adividual:

“[95.] ... We inquired of Mr Moylan on behalf ofdéhAttorney-General, what steps
were being taken by any government department,ate tforward any of the
recommendations of the Report, or to prepare a utiation paper for public
discussion.

[96.] To our dismay, we were informed that no steyhatsoever have been, or to
the knowledge of Mr Moylan, were intended to b&etato carry this matter forward.
It appears, therefore, that the commissioning axdpletion of the report is the sum
of the activity on the problems identified both tthye Home Secretary in his terms of
reference, and by the conclusions of the membetheofvorking group. That would
seem to us to be a failure to recognise the ingrgaoncerns and changing attitudes
across western Europe which have been set oueadychnd strongly in judgments of
Members of the European Court at Strasbourg, andhwin our view need to be
addressed by the UK...

[109.] We would add however, with the stricturéshee European Court of Human
Rights well in mind, that there is no doubt that grofoundly unsatisfactory nature of
the present position and the plight of transsextedsiires careful consideration. The
recommendation of the interdepartmental workingugrdor public consultation
merits action by the government departments inwblvethese issues. The problems
will not go away and may well come again before Eheopean Court sooner rather
than later.”

53. In his dissenting judgment, Lord Justice Tlocpnsidered that the
foundations of the judgment iGorbett v. Corbetivere no longer secure,
taking the view that an approach restricted todgmlal criteria was no
longer permissible in the light of scientific, meali and social change.

“[155.] To make the chromosomal factor conclusigeeven dominant, seems to
me particularly questionable in the context of naaye. For it is an invisible feature of
an individual, incapable of perception or registnatother than by scientific test. It
makes no contribution to the physiological or pgjobical self. Indeed in the context
of the institution of marriage as it is today ieses to me right as a matter of principle
and logic to give predominance to psychologicatdecjust as it seem right to carry
out the essential assessment of gender at or shefibre the time of marriage rather
than at the time of birth...

[160.] The present claim lies most evidently ie tierritory of the family justice
system. That system must always be sufficientlxilfle to accommodate social
change. It must also be humane and swift to resegthie right to human dignity and
to freedom of choice in the individual's privatieliOne of the objectives of statute
law reform in this field must be to ensure that the reacts to and reflects social
change. That must also be an objective of the jmidlgthis field in the construction of
existing statutory provisions. | am strongly of tlopinion that there are not
sufficiently compelling reasons, having regard he interests of others affected or,
more relevantly, the interests of society as a whabd deny this appellant legal
recognition of her marriage. | would have allowbis tappeal.”
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He also noted the lack of progress in domestianeso

“[151.] ...although the [interdepartmental] repdras been made available by
publication, Mr Moylan said that there has sincesrbeno public consultation.
Furthermore when asked whether the Government lmyd paesent intention of
initiating public consultation or any other procéssreparation for a parliamentary
Bill, Mr Moylan said that he had no instructionsofdid he have any instructions as
to whether the Government intended to legislate.eWiyerience over the last 10 years
suggests how hard it is for any department to gasiot for family law reform by
primary legislation. These circumstances reinfargeview that it is not only open to
the court but it is its duty to construe s 11(dhei strictly, alternatively liberally as
the evidence and the submissions in this casdyjtisti

3. Proposals to reform the system of registratdrbirths, marriages
and deaths

54. In January 2002, the Government presented adiament the
document “Civil Registration: Vital Change (Birtharriage and Death
Registration in the Z1Century)” which set out plans for creating a cahtr
database of registration records which moves awayn fa traditional
shapshot of life events towards the concept ofvimdi record or single
“through life” record:

“In time, updating the information in a birth redowill mean that changes to a
person's names, and potentially, sex will be ablestrecorded.” (para. 5.1)

“5.5 Making changes

There is strong support for some relaxation tortdes that govern corrections to
the records. Currently, once a record has beetectetne only corrections that can be
made are where it can be shown that an error wae miathe time of registration and
that this can be established. Correcting evenithplsst spelling error requires formal
procedures and the examination of appropriate ecigleThe final records contains
the full original and corrected information whick shown on subsequently issued
certificates. The Government recognises that this act as a disincentive. In future,
changes (to reflect developments after the origieebrd was made) will be made and
formally recorded. Documents issued from the regowdll contain only the
information as amended, though all the informatigihbe retained. ...”

H. Liberty's third party intervention

55. Liberty updated the written observations sutadiin the case of
Sheffield and Horsham concerning the legal recagmiof transsexuals in
comparative law (Sheffield and Horsham v. the Uhiténgdom judgment
of 30 July 1998,Reports of Judgments and Decisiai#98-V, p. 2021,
§ 35). In its 1998 study, it had found that ovex firevious decade there had
been an unmistakable trend in the member Statdsedfouncil of Europe
towards giving full legal recognition to genderassignment. In particular,
it noted that out of thirty seven countries anatlysaly four (including the
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United Kingdom) did not permit a change to be mama person's birth
certificate in one form or another to reflect treeassigned sex of that
person. In cases where gender re-assignment walsaled publicly funded,
only the United Kingdom and Ireland did not givdl fegal recognition to
the new gender identity.

56. In its follow up study submitted on 17 Janu2®p2, Liberty noted
that while there had not been a statistical in&easStates giving full legal
recognition of gender re-assignment within Europdgprmation from
outside Europe showed developments in this dinecti@r example, there
had been statutory recognition of gender re-assegninim Singapore, and a
similar pattern of recognition in Canada, Southidsy Israel, Australia,
New Zealand and all except two of the States of Wmted States of
America. It cited in particular the cases Attorney-General v. Otahuhu
Family Court[1995] 1 NZLR 60 andRe Kevin[2001] FamCA 1074 where
in New Zealand and Australia transsexual persossigaed sex was
recognised for the purposes of validating theirrmages: In the latter case,
Mr Justice Chisholm held:

“I see no basis in legal principle or policy why drtalian law should follow the
decision in Corbett. To do so would, | think, ceeahdefensible inconsistencies
between Australian marriage law and other Austnaiéavs. It would take the law in a
direction that is generally contrary to developmémtother countries. It would
perpetuate a view that flies in the face of curmeetlical understanding and practice.
Most of all, it would impose indefensible suffering people who have already had
more than their share of difficulty, with no benéd society...

...Because the words 'man' and 'woman' have theiinary contemporary meaning,
there is no formulaic solution to determining tiex ®f an individual for the purpose
of the law of marriage. That is, it cannot be sedh matter of law that the question in
a particular case will be determined by applyingiragle criterion, or limited list of
criteria. Thus it is wrong to say that a persom’s @epends on any single factor, such
as chromosomes or genital sex; or some limitedeaidactors, such as the state of
the person's gonads, chromosomes or genitals (atathoirth or at some other time).
Similarly, it would be wrong in law to say that tliestion can be resolved by
reference solely to the person's psychologicakstat by identifying the person's
'brain sex'.

To determine a person's sex for the law of marriajeelevant matters need to be
considered. | do not seek to state a completelistiggest that any factors necessarily
have more importance than others. However the aelewnatters include, in my
opinion, the person's biological and physical cbigndstics at birth (including gonads,
genitals and chromosomes); the person's life eapeeis, including the sex in which
he or she was brought up and the person's attitudlethe person's self-perception as
a man or a woman; the extent to which the persarfinzctioned in society as a man
or a woman; any hormonal, surgical or other medieal re-assignment treatments the
person has undergone, and the consequences oftmatment; and the person's
biological, psychological and physical charact@ssat the time of the marriage...
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For the purpose of ascertaining the validity of armage under Australian law the
question whether a person is a man or a woman lig tdetermined as of the date of
marriage...”

57. As regarded the eligibility of post-operativanssexuals to marry a
person of sex opposite to their acquired genddrerty's survey indicated
that 54% of Contracting States permitted such rageri(Annex 6 listed
Austria, Belgium, Denmark, Estonia, Finland, FrgnGermany, Greece,
Iceland, Italy, Latvia, Luxembourg, the Netherlandorway, Slovakia,
Spain, Sweden, Switzerland, Turkey and Ukraine)jlevd4% did not
(Ireland and the United Kingdom did not permit nege, while no
legislation existed in Moldova, Poland, Romania &wksia). The legal
position in the remaining 32% was unclear.

[ll. INTERNATIONAL TEXTS
58. Article 9 of the Charter of Fundamental Rigbfsthe European
Union, signed on 7 December 2000, provides:

“The right to marry and the right to found a famighall be guaranteed in
accordance with the national laws governing thease of these rights.”

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTI®I

59. The applicant claims a violation of Articleo8the Convention, the
relevant part of which provides as follows:

“1. Everyone has the right to respect for his aev... life...

2. There shall be no interference by a public aith with the exercise of this right
except such as is in accordance with the law amgdgssary in a democratic society
in the interests of national security, public safet the economic well-being of the

country, for the prevention of disorder or crimey, the protection of health or morals,
or for the protection of the rights and freedomstbiers.”

A. Arguments of the parties

1. The applicant

60. The applicant submitted that despite warniingsn the Court as to
the importance for keeping under review the needldégal reform the
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Government had still not taken any constructivepstéo address the
suffering and distress experienced by the applieadtother post-operative
transsexuals. The lack of legal recognition of ¢teenged gender had been
the cause of numerous discriminatory and humilga&xperiences in her
everyday life. In the past, in particular from 19801992, she was abused at
work and did not receive proper protection agaiiscrimination. She
claimed that all the special procedures throughclwtshe had to go in
respect of her NI contributions and State retirenpEmnsion constituted in
themselves an unjustified difference in treatmast{hey would have been
unnecessary had she been recognised as a womdeg&brpurposes. In
particular, the very fact that the DSS operatedobcy of marking the
records of transsexuals as sensitive was a differen treatment. As a
result, for example, the applicant cannot attered@$S without having to
make a special appointment.

61. The applicant further submitted that the dangfeher employer
learning about her past identity was real. It wassible for the employer to
trace back her employment history on the basiseofNi number and this
had in fact happened. She claimed that her recahird to obtain a
promotion was the result of the employer realidiegstatus.

62. As regarded pensionable age, the applicanhisigol that she had
worked for 44 years and that the refusal of heitlentent to a State
retirement pension at the age of 60 on the basteepure biological test
for determining sex was contrary to Article 8 oét@onvention. She was
similarly unable to apply for a free London busgatthe age of 60 as other
women were but had to wait until the age of 65. @ias also required to
declare her birth sex or disclose her birth cedie when applying for life
insurance, mortgages, private pensions or caranser;, which led her not to
pursue these possibilities to her advantage.

63. The applicant argued that rapid changes,spew of the scientific
understanding of, and the social attitude towatdsnssexualism were
taking place not only across Europe but elsewttgne. referredinter alia,
to Article 29 of the Netherlands Civil Code, Arach of Law No. 164 of 14
April 1982 of Italy, and Article 29 of the Civil @& of Turkey as amended
by Law No. 3444 of 4 May 1988, which allowed theesmiment of civil
status. Also, under a 1995 New Zealand statute,\RaBection 28, a court
could order the legal recognition of the changeddge of a transsexual
after examination of medical and other evidencee &Epplicant saw no
convincing reason why a similar approach should etadopted in the
United Kingdom. The applicant also pointed to imsiag social acceptance
of transsexuals and interest in issues of concerrthém reflected by
coverage in the press, radio and television, inodsympathetic
dramatisation of transsexual characters in maiastrerogramming.
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2. The Government

64. Referring to the Court's case-law, the Govemnmaintained that
there was no generally accepted approach amon@dhgacting States in
respect of transsexuality and that, in view of iti@rgin of appreciation left
to States under the Convention, the lack of redagniin the United
Kingdom of the applicant's new gender identity tegal purposes did not
entail a violation of Article 8 of the Conventiod.hey disputed the
applicant's assertion that scientific research “amassive societal changes”
had led to wide acceptance, or consensus on issiuganssexualism.

65. The Government accepted that there may bdfispastances where
the refusal to grant legal recognition of a traras#s new sexual identity
may amount to a breach of Article 8, in particwdrere the transsexual as a
result suffered practical and actual detriment aandhiliation on a daily
basis (see the B. v. France judgment of 25 Mar&2 18eries A no. 232-C,
pp. 52-54, 88 59-63). However, they denied thatdpplicant faced any
comparable practical disadvantages, as she hadabésinter alia to obtain
important identification documents showing her @msames and sexual
identity (e.g. new passport and driving licence).

66. As regards the specific difficulties claimeyg the applicant, the
Government submitted that an employer was unabéstablish the sex of
the applicant from the NI number itself since i diot contain any encoded
reference to her sex. The applicant had been issiteca new NI card with
her changed name and style of address. Furtheritih@é&SS had a policy
of confidentiality of the personal details of a Nimber holder and, in
particular, a policy and procedure for the spepratection of transsexuals.
As a result, an employer had no means of lawfubifaming information
from the DSS about the previous sexual identitgroEmployee. It was also
in their view highly unlikely that the applicangsnployer would discover
her change of gender through her NI number in dhgrovay. The refusal
to issue a new NI number was justified, the uniggssnof the NI number
being of critical importance in the administratiohthe national insurance
system, and for the prevention of the frauduleetafsold NI numbers.

67. The Government argued that the applicant's tfest her previous
sexual identity would be revealed upon reachingage of 60, when her
employer would no longer be required to make Nltgbation deductions
from her pay, was entirely without foundation, typlicant having already
been issued with a suitable Age Exemption Certi#ica Form CF384.

68. Concerning the impossibility for the applicaot obtain a State
retirement pension at the age of 60, the Governmsabtnitted that the
distinction between men and women as regarded @geagje had been held
to be compatible with European Community law (Adic7(1)(a) of
Directive 79/7/EEC; European Court of JustiBe,v. Secretary of State for
Social Security ex part&qual Opportunities Commission Cas29/91
[1992] ECR 1-4927). Also, since the preserving bé tapplicant's legal
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status as a man was not contrary as such to ABidethe Convention, it
would constitute favourable treatment unfair to ¢femeral public to allow
the applicant's pension entitlement at the agéof 6

69. Finally, as regards allegations of assault abdse at work, the
Government submitted that the applicant could haessed charges under
the criminal law against harassment and assaultagdment in the
workplace on the grounds of transsexuality woukb aive rise to a claim
under the Sex Discrimination Act 1975 where the leygrs knew of the
harassment and took no steps to prevent it. Adegpabtection was
therefore available under domestic law.

70. The Government submitted that a fair balareeé therefore been
struck between the rights of the individual and gemeral interest of the
community. To the extent that there were situatioinere a transsexual
may face limited disclosure of their change of sdwese situations were
unavoidable and necessary e.g. in the context ofracts of insurance
where medical history and gender affected the tatiom of premiums.

B. The Court's assessment

1. Preliminary considerations

71. This case raises the issue whether or notatgondent State has
failed to comply with a positive obligation to emsuthe right of the
applicant, a post-operative male to female transsexo respect for her
private life, in particular through the lack of Egecognition given to her
gender re-assignment.

72. The Court recalls that the notion of “respeat’ understood in
Article 8 is not clear cut, especially as far ag thositive obligations
inherent in that concept are concerned: havingrdega the diversity of
practices followed and the situations obtaininghi@ Contracting States, the
notion's requirements will vary considerably frorase to case and the
margin of appreciation to be accorded to the aitthermay be wider than
that applied in other areas under the Conventionletermining whether or
not a positive obligation exists, regard must dlechad to the fair balance
that has to be struck between the general intefdsie community and the
interests of the individual, the search for whicdalmce is inherent in the
whole of the Convention (Cossey v. the United Kimgdjudgment of
27 September 1990, Series A no. 184, p. 15, § 37).

73. The Court recalls that it has already examomdplaints about the
position of transsexuals in the United Kingdom (dexRees v. the United
Kingdom judgment of 17 October 1986, Series A ri6, the Cossey v. the
United Kingdom judgment, cited above; the X., Ydan. v. the United
Kingdom judgment of 22 April 199'Reports of Judgments and Decisions
1997-I1, and the Sheffield and Horsham v. the Whkéngdom judgment of
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30 July 1998 Reports1998-V, p. 2011). In those cases, it held that the
refusal of the United Kingdom Government to altex tegister of births or
to issue birth certificates whose contents andreadiffered from those of
the original entries concerning the recorded gewdiehe individual could
not be considered as an interference with the tiginéspect for private life
(the above-mentioned Rees judgment, p. 14, § 3%,Gossey judgment,
p. 15, §36). It also held that there was no pesitobligation on the
Government to alter their existing system for thgistration of births by
establishing a new system or type of documentatitoprovide proof of
current civil status. Similarly, there was no duy the Government to
permit annotations to the existing register ofHsrtor to keep any such
annotation secret from third parties (the abovetmrad Rees judgment,
p. 17, 8 42, and Cossey judgment, p. 8%,38-39). It was found in those
cases that the authorities had taken steps to ns@imtrusive enquiries (for
example, by allowing transsexuals to be issued witiving licences,
passports and other types of documents in theirmewme and gender). Nor
had it been shown that the failure to accord geéregal recognition of the
change of gender had given rise in the applicawsi case histories to
detriment of sufficient seriousness to overrideréspondent State's margin
of appreciation in this area (the Sheffield and ¢ham judgment cited
above, p. 2028-29, § 59).

74. While the Court is not formally bound to falloits previous
judgments, it is in the interests of legal certgifibreseeability and equality
before the law that it should not depart, withowod reason, from
precedents laid down in previous cases (see, fample,Chapman v. the
United Kingdom GC], no. 27238/95, ECHR 2001-1, 8 70). Howeveancs
the Convention is first and foremost a system Ifar protection of human
rights, the Court must have regard to the changmgditions within the
respondent State and within Contracting Statesrgépeand respond, for
example, to any evolving convergence as to thedatals to be achieved
(see, amongst other authorities, the Cossey judgnmenl4, § 35, and
Stafford v. the United Kingdof&C], no. 46295/99, judgment of 28 May
2002, to be published in ECHR 2002-, 88 67-68is tif crucial importance
that the Convention is interpreted and applied maaner which renders its
rights practical and effective, not theoretical alhasory. A failure by the
Court to maintain a dynamic and evolutive approaculd indeed risk
rendering it a bar to reform or improvement (see @bove-citedstafford
v. the United Kingdorjudgment, § 68). In the present context the Chast
on several occasions since 1986, signalled itsaoumsness of the serious
problems facing transsexuals and stressed the temu& of keeping the
need for appropriate legal measures in this arearureview (see the Rees
judgment, 8§ 47; the Cossey judgment, 8 42; the fllskfand Horsham
judgment, 8§ 60).
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75. The Court proposes therefore to look at tieason within and
outside the Contracting State to assess “in thét ligf present-day
conditions” what is now the appropriate interprietaand application of the
Convention (see th&yrer v. the United Kingdonudgment of 25 April
1978, Series A no. 26, § 31, and subsequent cage-la

2. The applicant's situation as a transsexual

76. The Court observes that the applicant, regidtat birth as male, has
undergone gender re-assignment surgery and liveggaiety as a female.
Nonetheless, the applicant remains, for legal pggppa male. This has had,
and continues to have, effects on the applicaifi¢éswhere sex is of legal
relevance and distinctions are made between memantkn, asinter alia,
in the area of pensions and retirement age. Fanpbea the applicant must
continue to pay national insurance contributionsl the age of 65 due to
her legal status as male. However as she is engpioyker gender identity
as a female, she has had to obtain an exemptitificage which allows the
payments from her employer to stop while she coento make such
payments herself. Though the Government submittedl this made due
allowance for the difficulties of her position, t@®urt would note that she
nonetheless has to make use of a special procéuatrenight in itself call
attention to her status.

77. It must also be recognised that serious iatenice with private life
can arise where the state of domestic law conflicts an important aspect
of personal identity (seeutatis mutandisDudgeon v. the United Kingdom
judgment of 22 October 1981, Series A no. 45, 8 4he stress and
alienation arising from a discordance between thsitjpn in society
assumed by a post-operative transsexual and ties staposed by law
which refuses to recognise the change of genderataim the Court's view,
be regarded as a minor inconvenience arising frdiorraality. A conflict
between social reality and law arises which platbes transsexual in an
anomalous position, in which he or she may expeeefeelings of
vulnerability, humiliation and anxiety.

78. In this case, as in many others, the appleg@ender re-assignment
was carried out by the national health service,ctwhiecognises the
condition of gender dysphoria and provideger alia, re-assignment by
surgery, with a view to achieving as one of itsipipal purposes as close an
assimilation as possible to the gender in whichittuessexual perceives that
he or she properly belongs. The Court is struckhieyfact that nonetheless
the gender re-assignment which is lawfully providedchot met with full
recognition in law, which might be regarded as final and culminating
step in the long and difficult process of transfation which the
transsexual has undergone. The coherence of theniathative and legal
practices within the domestic system must be reghrals an important
factor in the assessment carried out under Articlef the Convention.
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Where a State has authorised the treatment anckrgugdleviating the
condition of a transsexual, financed or assistefin@ncing the operations
and indeed permits the artificial insemination ofvaman living with a
female-to-male transsexual (as demonstrated ircéise of X., Y. and Z.
v. the United Kingdom, cited above), it appearsgital to refuse to
recognise the legal implications of the result tuacki the treatment leads.

79. The Court notes that the unsatisfactory nattitbe current position
and plight of transsexuals in the United Kingdors haen acknowledged in
the domestic courts (sé&ellinger v. Bellinger cited above, paragraph 52)
and by the Interdepartmental Working Group whichveyed the situation
in the United Kingdom and concluded that, notwiinsling the
accommodations reached in practice, transsexuglleeeere conscious of
certain problems which did not have to be facedth® majority of the
population (paragraph 50 above).

80. Against these considerations, the Court hasm@ed the
countervailing arguments of a public interest matyut forward as
justifying the continuation of the present situatidt observes that in the
previous United Kingdom cases weight was given &alical and scientific
considerations, the state of any European andnatienal consensus and
the impact of any changes to the current birthstegisystem.

3. Medical and scientific considerations

81. It remains the case that there are no comdusndings as to the
cause of transsexualism and, in particular, whetiteris wholly
psychological or associated with physical differann in the brain. The
expert evidence in the domestic cas@eliinger v. Bellingewas found to
indicate a growing acceptance of findings of sexliti¢rences in the brain
that are determined pre-natally, though scientificof for the theory was
far from complete. The Court considers it more ifigant however that
transsexualism has wide international recognit®@a anedical condition for
which treatment is provided in order to afford eél(for example, the
Diagnostic and Statistical Manual fourth editionS(d-1V) replaced the
diagnosis of transsexualism with “gender identityodder”; see also the
International Classification of Diseases, tenthiedi(ICD-10)). The United
Kingdom national health service, in common with thest majority of
Contracting States, acknowledges the existence hef dondition and
provides or permits treatment, including irrevelesiburgery. The medical
and surgical acts which in this case rendered #mdey re-assignment
possible were indeed carried out under the supernved the national health
authorities. Nor, given the numerous and painftérwventions involved in
such surgery and the level of commitment and cdiovicrequired to
achieve a change in social gender role, can ituggested that there is
anything arbitrary or capricious in the decisioketa by a person to undergo
gender re-assignment. In those circumstances, tigeimg scientific and
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medical debate as to the exact causes of the cwmdg of diminished
relevance.

82. While it also remains the case that a transsexannot acquire all
the biological characteristics of the assigned (&heffield and Horsham,
cited above, p. 2028, § 56), the Court notes théh wncreasingly
sophisticated surgery and types of hormonal treatsnethe principal
unchanging biological aspect of gender identity tie chromosomal
element. It is known however that chromosomal an@®mamay arise
naturally (for example, in cases of intersex caodg where the biological
criteria at birth are not congruent) and in thogses, some persons have to
be assigned to one sex or the other as seems mpstpaate in the
circumstances of the individual case. It is notappt to the Court that the
chromosomal element, amongst all the others, mustitably take on
decisive significance for the purposes of legailaition of gender identity
for transsexuals (see the dissenting opinion ofrgéd.J inBellinger v.
Bellinger cited in paragraph 52 above; and the judgmentresi®im J in
the Australian casdRe Kevincited in paragraph 55 above).

83. The Court is not persuaded therefore thast#ie of medical science
or scientific knowledge provides any determininguanent as regards the
legal recognition of transsexuals.

4. The state of any European and internationakemsus

84. Already at the time of the Sheffield and Harshcase, there was an
emerging consensus within Contracting States inCiencil of Europe on
providing legal recognition following gender re-@ssnent (see § 35 of that
judgment). The latest survey submitted by Liberntyhe present case shows
a continuing international trend towards legal ggubon (see paragraphs
55-56 above). In Australia and New Zealand, it appehat the courts are
moving away from the biological birth view of seas(set out in the United
Kingdom case ofCorbett v. Corbejtand taking the view that sex, in the
context of a transsexual wishing to marry, showdgehd on a multitude of
factors to be assessed at the time of the marriage.

85. The Court observes that in the case of Re#&886 it had noted that
litttle common ground existed between States, somehich did permit
change of gender and some of which did not andgaérally speaking the
law seemed to be in a state of transition (see )8 I&7the later case of
Sheffield and Horsham, the Court's judgment laighleasis on the lack of a
common European approach as to how to addresepeecussions which
the legal recognition of a change of sex may efitailother areas of law
such as marriage, filiation, privacy or data protec While this would
appear to remain the case, the lack of such a comapproach among
forty-three Contracting States with widely divergsgal systems and
traditions is hardly surprising. In accordance withe principle of
subsidiarity, it is indeed primarily for the Conttiang States to decide on the
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measures necessary to secure Convention rightsnwitleir jurisdiction

and, in resolving within their domestic legal syssethe practical problems
created by the legal recognition of post-operatyender status, the
Contracting States must enjoy a wide margin of egption. The Court
accordingly attaches less importance to the lac&vadence of a common
European approach to the resolution of the legdl pmactical problems
posed, than to the clear and uncontested eviderfica @ontinuing

international trend in favour not only of increassocial acceptance of
transsexuals but of legal recognition of the newuak identity of post-

operative transsexuals.

5. Impact on the birth register system

86. In the Rees case, the Court allowed that gneadrtance could be
placed by the Government on the historical nature¢he birth record
system. The argument that allowing exceptions tg gystem would
undermine its function weighed heavily in the assemnt.

87. It may be noted however that exceptions aready made to the
historic basis of the birth register system, namaly the case of
legitimisation or adoptions, where there is a dabsi of issuing updated
certificates to reflect a change in status aftethbiTo make a further
exception in the case of transsexuals (a categstiynated as including
some 2,000-5,000 persons in the United Kingdom ralcg to the
Interdepartmental Working Group Report, p. 26) wlonbt, in the Court's
view, pose the threat of overturning the entireteays Though previous
reference has been made to detriment suffereditoygharties who might be
unable to obtain access to the original entries &mdcomplications
occurring in the field of family and succession |ésge the Rees judgment,
p. 18, § 43), these assertions are framed in geteenas and the Court does
not find, on the basis of the material before itttas time, that any real
prospect of prejudice has been identified as likelarise if changes were
made to the current system.

88. Furthermore, the Court notes that the Goveminhave recently
issued proposals for reform which would allow omgpamendment to civil
status data (see paragraph 54). It is not convitloer@fore that the need to
uphold rigidly the integrity of the historic bastd the birth registration
system takes on the same importance in the cwliemdte as it did in 1986.

6. Striking a balance in the present case

89. The Court has noted above (paragraphs 76kR&¥ifficulties and
anomalies of the applicant's situation as a postagjve transsexual. It must
be acknowledged that the level of daily interfeeerguffered by the
applicant in B. v. France (judgment of 25 March 2,98eries A no. 232)
has not been attained in this case and that omicepbints the risk of
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difficulties or embarrassment faced by the preapplicant may be avoided
or minimised by the practices adopted by the aittasr

90. Nonetheless, the very essence of the Conwvensiorespect for
human dignity and human freedom. Under Article & Convention in
particular, where the notion of personal autonomgn important principle
underlying the interpretation of its guaranteestgxtion is given to the
personal sphere of each individual, including ilgatrto establish details of
their identity as individual human beings (sé®ter alia, Pretty v. the
United Kingdomno. 2346/02, judgment of 29 April 2002, § 62, atiduli¢
v. Croatia, no. 53176/99, judgment of 7 February 2002, 8§ %fh o be
published in ECHR 2002-...). In the twenty firstntgy the right of
transsexuals to personal development and to pHhysichmoral security in
the full sense enjoyed by others in society calweotegarded as a matter of
controversy requiring the lapse of time to castude light on the issues
involved. In short, the unsatisfactory situation which post-operative
transsexuals live in an intermediate zone as nit¢é gme gender or the other
is no longer sustainable. Domestic recognitionto$ evaluation may be
found in the report of the Interdepartmental Wogk{®roup and the Court
of Appeal's judgment dBellinger v. Bellinger(see paragraphs 50, 52-53).

91. The Court does not underestimate the diffiesiltposed or the
important repercussions which any major change ha system will
inevitably have, not only in the field of birth iistyation, but also in the
areas of access to records, family law, affiliati@mheritance, criminal
justice, employment, social security and insurandewever, as is made
clear by the report of the Interdepartmental Wagkroup, these problems
are far from insuperable, to the extent that thakivig Group felt able to
propose as one of the options full legal recognitad the new gender,
subject to certain criteria and procedures. As Lhrstice Thorpe observed
in the Bellinger case, any “spectral difficulties”, particularly ihe field of
family law, are both manageable and acceptablenficed to the case of
fully achieved and post-operative transsexuals. isldhe Court convinced
by arguments that allowing the applicant to falllenthe rules applicable to
women, which would also change the date of eligybifor her state
pension, would cause any injustice to others inrnthgonal insurance and
state pension systems as alleged by the Governnhantconcrete or
substantial hardship or detriment to the publienest has indeed been
demonstrated as likely to flow from any changeh® status of transsexuals
and, as regards other possible consequences, thiedoasiders that society
may reasonably be expected to tolerate a cert@onirenience to enable
individuals to live in dignity and worth in accortze with the sexual
identity chosen by them at great personal cost.
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92. In the previous cases from the United Kingdtmns Court has since
1986 emphasised the importance of keeping the fogeabpropriate legal
measures under review having regard to scientifitd asocietal
developments (see references at paragraph 73). kéoently in the
Sheffield and Horsham case in 1998, it observettti@respondent State
had not yet taken any steps to do so despite aease in the social
acceptance of the phenomenon of transsexualisna gnowing recognition
of the problems with which transsexuals are corédn(cited above,
paragraph 60). Even though it found no violatiorthat case, the need to
keep this area under review was expressly re-gdrefince then, a report
has been issued in April 2000 by the Interdepartedeworking Group
which set out a survey of the current positionrahssexuals imter alia
criminal law, family and employment matters andniifeed various options
for reform. Nothing has effectively been done tdHar these proposals and
in July 2001 the Court of Appeal noted that theerevno plans to do so
(see paragraphs 52-53). It may be observed thatrtlyelegislative reform
of note, applying certain non-discrimination praeis to transsexuals,
flowed from a decision of the European Court oftidesof 30 April 1996
which held that discrimination based on a changgeoider was equivalent
to discrimination on grounds of sex (see paragrd3hd5 above).

93. Having regard to the above considerations Gbert finds that the
respondent Government can no longer claim thatnmlger falls within
their margin of appreciation, save as regards {heropriate means of
achieving recognition of the right protected untlee Convention. Since
there are no significant factors of public intetestveigh against the interest
of this individual applicant in obtaining legal ogmition of her gender re-
assignment, it reaches the conclusion that theb&ance that is inherent in
the Convention now tilts decisively in favour ofetlapplicant. There has,
accordingly, been a failure to respect her righptivate life in breach of
Article 8 of the Convention.

II. ALLEGED VIOLATION OF ARTICLE 12 OF THE CONVENTON

94. The applicant also claimed a violation of &ei 12 of the
Convention, which provides as follows:

“Men and women of marriageable age have the rightdrry and to found a family,
according to the national laws governing the eseroif this right.”
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A. Arguments of the parties

1. The applicant

95. The applicant complained that although sheeatly enjoyed a full
physical relationship with a man, she and her partould not marry
because the law treated her as a man. She argatetthélCorbett v. Corbett
definition of a person's sex for the purpose ofrrage had been shown no
longer to be sufficient in the recent caseBellinger v. Bellingerand that
even if a reliance on biological criteria remairateptable, it was a breach
of Article 12 to use only some of those criteria @ietermining a person's
sex and excluding those who failed to fulfil thesements.

2. The Government

96. The Government referred to the Court's previcase-law (the
above-cited Rees, Cossey and Sheffield and Horsjualgments) and
maintained that neither Article 12 nor Article 8tbé Convention required a
State to permit a transsexual to marry a personiobr her original sex.
They also pointed out that the domestic law apgrdaad been recently
reviewed and upheld by the Court of AppeaBiallinger v. Bellinger the
matter now pending before the House of Lords. &irthiew, if any change
in this important or sensitive area were to be madshould come from the
United Kingdom's own courts acting within the margf appreciation
which this Court has always afforded. They alsenredd to the fact that any
change brought the possibility of unwanted consege® submitting that
legal recognition would potentially invalidate et marriages and leave
transsexuals and their partners in same-sex magiddhey emphasised the
importance of proper and careful review of any ¢jeanin this area and the
need for transitional provisions.

B. The Court's assessment

97. The Court recalls that in the cases of Reess€y and Sheffield and
Horsham the inability of the transsexuals in thosses to marry a person of
the sex opposite to their re-assigned gender wadoonmd in breach of
Article 12 of the Convention. These findings wegesdéd variously on the
reasoning that the right to marry referred to tiadal marriage between
persons of opposite biological sex (the Rees judignpe 19, § 49), the view
that continued adoption of biological criteria inondestic law for
determining a person's sex for the purpose of agerivas encompassed
within the power of Contracting States to regulbie national law the
exercise of the right to marry and the conclusiuat hational laws in that
respect could not be regarded as restricting ouaied the right of a
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transsexual to marry in such a way or to such aen¢xhat the very essence
of the right was impaired (the Cossey judgment1®, 88 44-46, the
Sheffield and Horsham judgment, p. 2030, 88 66-B&ference was also
made to the wording of Article 12 as protecting na@e as the basis of the
family (Reesjoc. cit).

98. Reviewing the situation in 2002, the Courteslses that Article 12
secures the fundamental right of a man and womamatoy and to found a
family. The second aspect is not however a conditbthe first and the
inability of any couple to conceive or parent ald¢tuannot be regarded as
per seremoving their right to enjoy the first limb ofishprovision.

99. The exercise of the right to marry gives tisesocial, personal and
legal consequences. It is subject to the natioaak |of the Contracting
States but the limitations thereby introduced nmagtrestrict or reduce the
right in such a way or to such an extent that thegy essence of the right is
impaired (see the Rees judgment, p. 19, 8§ 50; the. FSwitzerland
judgment of 18 December 1987, Series A no. 12&)8 3

100. It is true that the first sentence referexpress terms to the right of
a man and woman to marry. The Court is not persu#iu at the date of
this case it can still be assumed that these temmst refer to a
determination of gender by purely biological ciefas held by Ormrod J.
in the case ofCorbett v. Corbettparagraph 21 above). There have been
major social changes in the institution of marriagece the adoption of the
Convention as well as dramatic changes broughttaipdevelopments in
medicine and science in the field of transsexualitye Court has found
above, under Article 8 of the Convention, thatst td congruent biological
factors can no longer be decisive in denying legabgnition to the change
of gender of a post-operative transsexual. ThexeoHirer important factors
— the acceptance of the condition of gender idedigorder by the medical
professions and health authorities within Contrartstates, the provision
of treatment including surgery to assimilate thdividual as closely as
possible to the gender in which they perceive thay properly belong and
the assumption by the transsexual of the social ebthe assigned gender.
The Court would also note that Article 9 of theawity adopted Charter of
Fundamental Rights of the European Union depadsjaubt deliberately,
from the wording of Article 12 of the Conventionremoving the reference
to men and women (see paragraph 58 above).

101. The right under Article 8 to respect for pie life does not
however subsume all the issues under Article 1Zrevisonditions imposed
by national laws are accorded a specific mentidre Tourt has therefore
considered whether the allocation of sex in natitana to that registered at
birth is a limitation impairing the very essencetlodé right to marry in this
case. In that regard, it finds that it is artificia assert that post-operative
transsexuals have not been deprived of the rigmaay as, according to
law, they remain able to marry a person of theimier opposite sex. The
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applicant in this case lives as a woman, is inlaioaship with a man and
would only wish to marry a man. She has no possiof doing so. In the

Court's view, she may therefore claim that the \eyence of her right to
marry has been infringed.

102. The Court has not identified any other reasbith would prevent
it from reaching this conclusion. The Governmentehargued that in this
sensitive area eligibility for marriage under natiblaw should be left to the
domestic courts within the State's margin of apptem, adverting to the
potential impact on already existing marriages imclv a transsexual is a
partner. It appears however from the opinions efrtiajority of the Court of
Appeal judgment irBellinger v. Bellingerthat the domestic courts tend to
the view that the matter is best handled by theslamre, while the
Government have no present intention to introduegislation (see
paragraphs 52-53).

103. It may be noted from the materials submittgd.iberty that though
there is widespread acceptance of the marriageravfssexuals, fewer
countries permit the marriage of transsexuals @ir thssigned gender than
recognise the change of gender itself. The Counbtspersuaded however
that this supports an argument for leaving the enaéintirely to the
Contracting States as being within their margimppreciation. This would
be tantamount to finding that the range of optiopen to a Contracting
State included an effective bar on any exercisthefright to marry. The
margin of appreciation cannot extend so far. Witile for the Contracting
State to determinmter alia the conditions under which a person claiming
legal recognition as a transsexual establishesgirader re-assignment has
been properly effected or under which past marsaggse to be valid and
the formalities applicable to future marriages l{iding, for example, the
information to be furnished to intended spousebg Court finds no
justification for barring the transsexual from enjg the right to marry
under any circumstances.

104. The Court concludes that there has beenaxhref Article 12 of
the Convention in the present case.

[ll. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENION

105. The applicant also claimed a violation of ide 14 of the
Convention, which provides as follows:

“The enjoyment of the rights and freedoms set fanttthis Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national av@al origin, association with a national
minority, property, birth or other status.”

106. The applicant complained that the lack oklegcognition of her
changed gender was the cause of numerous disctonynexperiences and
prejudices. She referred in particular to the that she could not claim her
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State pension until she was 65 and to the factghatcould not claim a
“freedom pass” to give her free travel in Londorpravilege which women
were allowed to enjoy from the age 60 and men filmenage of 65.

107. The Government submitted that no issues awdseh were
different from those addressed under Article 8h&f Convention and that
the complaints failed to disclose any discriminat@ontrary to the above
provision.

108. The Court considers that the lack of legebgaition of the change
of gender of a post-operative transsexual liehatheart of the applicant's
complaints under Article 14 of the Convention. Téessues have been
examined under Article 8 and resulted in the figdaf a violation of that
provision. In the circumstances, the Court considbat no separate issue
arises under Article 14 of the Convention and maiaeseparate finding.

IV. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTON

109. The applicant claimed a violation of Artidl8 of the Convention,
which provides as follows:

“Everyone whose rights and freedoms as set fortthisn Convention are violated
shall have an effective remedy before a nation#haity notwithstanding that the
violation has been committed by persons actinguinféicial capacity.”

110. The applicant complained that she had noctefee remedy
available to her in respect of the matters complhiof above.

111. The Government submitted that no arguableadbreof any
Convention right arose to engage the right to aedghunder Article 13. In
any event, since 2 October 2000 when the Humant®ight 1998 came
into force, the Convention rights could be reliedin national courts and
the applicant would now have a remedy in a naticoalt for any breach of
a Convention right.

112. The Court reiterates that Article 13 of then@ention guarantees
the availability at the national level of a remeadyenforce the substance of
the Convention rights and freedoms in whatever ftray might happen to
be secured in the domestic legal order. Its effetd require the provision
of a domestic remedy to deal with the substan@ndfarguable complaint”
under the Convention and to grant appropriate fréiee, amongst other
authorities, the Aksoy v. Turkey judgment of 25 teepber 1996Reports
1996-VI, p. 2286, § 95).

113. Having found above that there have been tola of Articles 8
and 12 of the Convention, the applicant's compaint this regard are
without doubt arguable for the purposes of Artitle of the Convention.
The case-law of the Convention institutions inddsat however, that
Article 13 cannot be interpreted as requiring aedynagainst the state of
domestic law, as otherwise the Court would be inmgp®n Contracting
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States a requirement to incorporate the Conventsee the James and
Others v. the United Kingdom judgment of 21 Febyuh®86, Series A
no. 98, p. 48, § 86). Insofar therefore as no rgnedsted in domestic law
prior to 2 October 2000 when the Human Rights A298ltook effect, the
applicant's complaints fall foul of this principl&€ollowing that date, it
would have been possible for the applicant to raisecomplaints before
the domestic courts, which would have had a ranfgpossible redress
available to them.

114. The Court finds in the circumstances no breddArticle 13 of the
Convention in the present case.

V. APPLICATION OF ARTICLE 41 OF THE CONVENTION

115. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidithe Convention or the Protocols
thereto, and if the internal law of the High Contilag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

116. The applicant claimed pecuniary damage obtal tof 38,200
pounds sterling (GBP). This represented a sum d® GB 200 in respect of
the pension which she had been unable to claigeat@ and GBP 7,000 as
the estimated value of the pensioner's bus passhwdtie had not been
eligible to obtain. The applicant also claimed hoin-pecuniary damage the
sum of GBP 40,000 in respect of distress, anxietyraumiliation.

117. The Government submitted that were the Coufind any breach
of the Convention this finding would of itself bafscient just satisfaction
for the purposes of Article 41 of the Convention.

118. The Court recalls that there must be a ctearsal connection
between the pecuniary damage claimed by the applecad the violation of
the Convention and that this may, in the approgriadse, include
compensation in respect of loss of earnings orratberces of income (see,
amongst other authorities, the Barbera, Messeguké Jabardo v. Spain
judgment of 13 June 1994 (Article 50), Series A 286-C, pp. 57-58,
88 16-20; theCakici v. Turkeyudgment of 8 July 199%Reports1999-1V,

§ 127).

119. The Court observes that the applicant wablaria retire at age 60
as other female employees were entitled and tarobtatate pension or to
claim a bus pass for free travel. The degree @il detriment suffered



CHRISTINE GOODWIN v. THE UNITED KINGDOM JUDGMENT 33

as a result, if any, is not clear-cut however asapplicant, though perhaps
not by choice, continued to work and to enjoy arsahs a result. While it
has adverted above to the difficulties and streséise applicant's position
as a post-operative transsexual, it would notedkat the period until 1998
similar issues were found to fall within the Unit&ghgdom's margin of
appreciation and that no breach arose.

120. The Court has found that the situation, ds# evolved, no longer
falls within the United Kingdom's margin of appraoon. It will be for the
United Kingdom Government in due course to implenseich measures as
it considers appropriate to fulfil its obligatiotes secure the applicant's, and
other transsexuals', right to respect for privae &and right to marry in
compliance with this judgment. While there is naidbthat the applicant
has suffered distress and anxiety in the pastsithe lack of legal
recognition of the gender re-assignment of postaipe transsexuals
which lies at the heart of the complaints in thiplacation, the latest in a
succession of cases by other applicants raisingdh®e issues. The Court
does not find it appropriate therefore to make waard to this particular
applicant. The finding of violation, with the cogsences which will ensue
for the future, may in these circumstances be deghias constituting just
satisfaction.

B. Costs and expenses

121. The applicant claims for legal costs and agps GBP 17,000 for
solicitors' fees and GBP 24,550 for the fees ofaeand junior counsel.
Costs of travel to the Court hearing, together \wwitbommodation and other
related expenses were claimed in the sum of GBB22,Bhis made a total
of GBP 44,372.

122. The Government submitted that the sum apgeareessive in
comparison to other cases from the United Kingdom i particular as
regarded the amount of GBP 39,000 claimed in respkthe relatively
recent period during which the applicant's currsalicitors have been
instructed which would only relate to the consdidobservations and the
hearing before the Court.

123. The Court finds that the sums claimed by applicant for legal
costs and expenses, for which no detail has bemnded by way of hours
of work and fee rates, are high having regard ¢éolélvel of complexity of,
and procedures adopted in, this case. Having rdgatite sums granted in
other United Kingdom cases and taking into accai@tsums of legal aid
paid by the Council of Europe, the Court awardstiis head 39,000 euros
(EUR), together with any value-added tax that mayphyable. The award
iIs made in euros, to be converted into poundsimsgerit the date of
settlement, as the Court finds it appropriate thahceforth all just
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satisfaction awards made under Article 41 of then@ation should in
principle be based on the euro as the referenceroy.

C. Default interest

124. As the award is expressed in euros to beestet into the national
currency at the date of settlement, the Court clamsithat the default
interest rate should also reflect the choice of ¢heo as the reference
currency. It considers it appropriate to take a&sgdhlneral rule that the rate
of the default interest to be paid on outstandimpants expressed in euro
should be based on the marginal lending rate oEtlvepean Central Bank
to which should be added three percentage points.

FOR THESE REASONS, THE COURT

1. Holds unanimously that there has been a violation ofchat8 of the
Convention;

2. Holds unanimously that there has been a violation ofchrtl2 of the
Convention;

3. Holds unanimously that no separate issue arises undileAd4 the
Convention;

4. Holds unanimously that there has been no violation dickr 13 of the
Convention;

5. Holds unanimously that the finding of violation constds in itself
sufficient just satisfaction for the non-pecunidgmage sustained by the
applicant;

6. Holds unanimously that the respondent State is to payaghplicant,
within three months, EUR 39,000 (thirty nine thau$&uros) in respect
of costs and expenses, together with any valueehtlde that may be
chargeable, to be converted into pounds sterlingthat date of
settlement;

7. Holds by fifteen votes to two that simple interest atate equal to the
marginal lending rate of the European Central Baills three
percentage points shall be payable from the expirythe above-
mentioned three months until settlement;
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8. Dismissesunanimously the remainder of the applicant's clémjust
satisfaction.

Done in English and in French, and delivered atlalip hearing in the
Human Rights Building, Strasbourg, on 11 July 2002.

Luzius WILDHABER
President
Paul MAHONEY
Registrar

In accordance with Article 45 § 2 of the Conventaord Rule 74 § 2 of
the Rules of Court, the following separate opini@me annexed to this
judgment:

(a) concurring opinion of Mr Fischbach;

(b) partly dissenting opinion of Mr Turmen;

(c) partly dissenting opinion of Mrs Greve.

L.W.
P.J.M
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CONCURRING OPINION OF JUDGE FISCHBACH

Even though | voted with the majority of the Coastconcerns point 7 of
the operative part of the judgment, | would havefgmred a fixed rate of
default interest to have been set.
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PARTLY DISSENTING OPINION OF JUDGE TURMEN

As concerns default interest, | would have pretéri@ point 7 of the
operative part of the judgment, for a fixed rate have been set.
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PARTLY DISSENTING OPINION OF JUDGE GREVE

In the present case | do not share the views ofntlagrity of my
colleagues concerning the default interest to lie. pa

There is agreement among the judges that the saresuitable reference
currencyfor all awards under Article 41. The Court wanislsawards paid
promptly, and the default interest rate is intended to banaentive for
prompt paymentvithoutit having apunitive characterSo far | fully agree.

Under the Court's new policy awards are made in ébeo to be
converted into national currencies at the day tifeseent. This means that
in the present case the applicant will suffer & liosthe value of her award
if her national currency, the pound sterling, condés to gain strength vis-a-
vis the euro. Conversion into national currencgtfat the day of settlement
in contradistinction to a conversion at the dayhaf judgement will favour
applicants from the euro countries and applicamist thave national
currencies on a par with the euro, or weaker. &lko applicants will suffer
a loss under the changed policy. This, in my opiniconflicts with the
provisions of Article 14 in combination with Artel41. Moreover, it
conflicts with the Court's desire that the awartisllsto be as fair as
possible, that is to maintain the value of the awa accurately as possible.

The latter objective is also the rationale for ajiag the Court's previous
practice of using the default interest rate in ea@mber State as basis for
the Court's decision in individual cases.

The majority is attempting to secure that awardsobee fair by using
varying interest rates as they evolve throughoatgériod of default. The
marginal lending rate used by the European Ceiieadk (ECB) when
lending money overnight to commercial banks plusdhpercentage points
will be used. This will in the present case, asnany other cases, give the
applicant a lower default interest rate than the pmeviously used by the
Court, the national default interest rate.

The marginal lending rate is interest paid by batikshe ECB, when
they need quick emergency loans. That is, it isate which forms the
ceiling for the commercial money market; and ofidit if any, practical
interest to most of the applicants in the Courte Tefault interest rates
provided for in each of the States parties to tbawéntion for their part do
reflect the situation in the national money marketarding the rates to be
paid by applicants who may have to opt for borrgyvimoney while
awaiting payment of an award of just satisfactibar this reason national
default interest rates compensate the individuaks inanner not secured by
the new default interest rate opted for by the Counajority.

Furthermore, | believe that an applicant receivéimgaward ought to be
able to know herself the applicable default interege. The marginal
lending rate used by the ECB when lending moneyraghkt to commercial
banks is not easily available to all applicant€urope. The rate has been
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stable for quite some time but if need be it cdudset on a weekly if not
even daily basis. Although it will be for the Stdt® prove that it has

actually paid the applicant in compliance with jodgment, and for the

Committee of Ministers in the Council of Europe ¢beck that this is

correct, | find this to be an added bureaucratmcedure which makes it
more difficult for applicants to keep track thenvesl. At all events the basis
on which the Court's majority sets the new defai#rest rate is removed
from the actual rate which an applicant, who ndéedsorrow money on an
interim basis while awaiting payment of the awara@ jjudgement, will have
to pay. This is not compensated by the new varymbeyest rate, and this
rather abstract search for fairness does not, in apwion, merit a

potentially bureaucratic new procedure.



