EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE LHOMME

1959 5() - 2009
FIRST SECTION
DECISION
AS TO THE ADMISSIBILITY OF

Application no. 4356/08
by Saman KHOA RAHIM
against Norway

The European Court of Human Rights (First Sectisit}jing on 2 July
2009 as a Chamber composed of:
Christos RozakiRresident,
Nina Vajic,
Anatoly Kovler,
Elisabeth Steiner,
Khanlar Hajiyev,
Dean Spielmann,
Sverre Erik Jebengydges,
and Sgren Nielsegection Registrar
Having regard to the above application lodged odd@iary 2008,
Having regard to the decision to grant prioritythe@ above application
under Rule 41 of the Rules of Court,
Having regard to the observations submitted by tlespondent
Government,
Having deliberated, decides as follows:

THE FACTS

The applicant, Mr Saman Khoa Rahim, is an Iragiomal who was born
in 1976. His current whereabouts are unknown to @uwurt. He is
represented before the Court by Mr R. Lynum, a Ewyractising in Oslo.
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The Norwegian Government (“the Government”) wengreésented by their
Agent, Mrs F. Platou Amble, Attorney, Attorney-Geal&s Office (Civil
Matters).

A. The circumstances of the case

The facts of the case, as submitted by the partiay,be summarised as
follows.

The applicant is an Iraqgi national who was bornl@/6. He is a
hairdresser by profession. On 17 December 2002opked for asylum in
Norway stating the following. He was of Kurdish mith origin and was
from Kirkuk. He had been under pressure to charmgeirabic ethnic
affiliation. The general situation of the Kurdisbpgulation in Iraq had been
difficult. His problems had started after his fathaleath in 2000, when he
got under pressure to join the Feedayeen milititherBa’ath Party. After
having been arrested on 17 April 2002, he had hlkained for eight
months in the Madoma prison where he had been delj¢o ill-treatment.
His release had been due to his late father’s pusvposition as a chief of
battalion in Kirkuk. On his return to his home hadhlearned from his
mother that his brothers had been arrested; thikcapphad then decided to
leave the country.

1. Rejection of the applicant’s asylum applicatioiNorway

On 16 September 2004 the Directorate of Immigratiejected the
applicant's asylum application. It noted that adomg to finger print
examinations he had been registered as an asykkers@ the Netherlands
on 27 April 1998 and that his asylum applicationl leeen rejected by the
Dutch authorities on 21 May 2002. According to thdme had left the
Netherlands on 3 December 2002. Thus, the applitatitbeen in Europe
during the period he had allegedly experiencedddilties in Irag. This fact
had seriously weakened the credibility of his asyapplication. As regards
the applicant’s fear of the Ba’ath Party, the latiad ceased to exist after
the fall of the Ba’ath regime in April 2003. Norddihe Directorate find that
there were any strong human considerations ortheatpplicant had any
particular links to Norway such as to justify amgraf a residence permit.

In October 2004 the applicant asked the Directom@atemend its earlier
decision, arguing that he had been particularlyosgd to a risk because of
his father’s position in the Ba’ath regime and tret a result, he and his
brothers had been exposed to massive pressure rfo faothe regime.
Moreover, his brothers had been missing since #lie of the regime,
probably as a result of vengeance. The applicanthdu alleged that his
mother, sister, niece and her two children had beléed by his clan as a
revenge for his father's involvement in the earlisxgime. In the
Directorate’s view, this new information was undabsated and the fact
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that the applicant had adduced it only after itstfirejection further
weakened the credibility of his application. On 3&nuary 2005 the
Directorate refused to amend its earlier decision.

On 3 November 2005 the Immigration Appeals Boajected an appeal
by the applicant against the Directorate’s rejectiopholding the latter’s
reasoning. As regards the claim made by the apylicahis appeal that he
feared persecution by Kurdish groups in the Kirlenka, the Board found
peculiar his omission to mention his father’s relaship to such groups in
his asylum interview, information which would haeenstituted a central
and serious argument concerning any future dandepecsecution in
Kirkuk. In his asylum interview, the applicant hadly stated that he had
been exposed to pressure by the Ba’ath regime laiiefiather’'s death and
that his father had been killed by “trouble makerBtie applicant did not
mention that his family should have been exposepréssure by Kurds in
the area or that he should have been threatendtas after his father’'s
death. The new information had not been substadtiahy further. Finally,
the Board noted that the applicant could seek titboaities’ protection
against any possible infringements upon return.ughthe applicant not
wish to settle in Kirkuk, he could settle in the@omous Kurdish parts of
Northern Iraq. The Board concluded that the apptiadid not fulfil the
conditions for being recognised as a refugee addndit otherwise fall
within the conditions in section 15(1) of the Immagon Act (notably
considerable risk of loss of life or ill-treatmerdy being protected against
expulsion.

2. The applicant’s criminal conviction

On 19 May 2006 the Borgarting High Court convictbe applicant,
along with four others, on charges of aggravatetygape carried out in a
particularly painful and denigrating manner andtseced him to five years’
imprisonment.

3. The Directorate of Immigration’s renewed deamsiof 29 August
2007 to expel the applicant

On 29 August 2007 the Directorate of Immigratiorcided that the
applicant would be expelled from Norway to Irageafhaving served his
prison sentence and that the police was to infdm Directorate after
having implemented the expulsion. Reference wasenbadhe fact that the
applicant’s asylum application had been finallyeotgd by the Immigration
Appeals Board’s decision of 3 November 2005.

It appears that on 5 March 2008 the applicant dpdeagainst this
decision to the Immigration Appeals Board.
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On 11 March 2008 the prison authorities informeel &ipplicant that he
would be released on probation on 15 April 2008vjged that his
expulsion could be implemented concurrently with felease.

4. The Government’'s responses to questions addrdss¢he Court,
the latter’'s application of Rule 39 and subsequem@nts

On 7 April 2008 the Government replied to certainestions for
information which the Court had addressed to thBuolg 49 88 2 and 3 of
the Rules of Court) on 3 April 2008:

“The Directorate has made a renewed consideratiothe basis of all the facts
presently available to it, and has found that imp@atation of the expulsion will not
be contrary to Article 3 of the Convention. The @asfon decision will not be
deferred because of the pending complaint. Howethex, expulsion will not be
implemented on 15 April, but on an unspecified fatdate €t stykke frem i tigl
when the necessary agreements have been reachedheitiraqi authorities. The
expulsion will take place to Kirkuk, the applicatiome area.”

Appended to the Government’s letter waser alia, a copy of a decision
by the Directorate of 7 April 2008. Referring toetlapplicant's appeal
against the Directorate’s decision of 29 August 7200 affirmed having
considered whether to stay the execution of itsist@mt to expel the
applicant (notably pursuant to section 40 of thenigration Act). As to the
applicant’s claim that he could not be returnediremy because of his
Kurdish ethnic origin and would be executed by lifagi army due to his
father’s participation in a Kurdish militia sympatic to the Ba’aths, the
Directorate reiterated that this he had previousigued in his asylum
application of 17 December 2002. It had moreovembeéealt with in the
Directorate’s and the Immigration Appeals Board’'ecidions of
respectively 6 July 2004 and 3 November 2005 rigjgchis application.
Also in those decisions it was concluded that thgieant was not covered
by the protection provided for in section 15 of themigration Act. In any
event, his allegation that he would be persecused eesult of his father’s
participation in the militia in question was notceicumstance that could
constitute a basis for a permission to stay in Ngrwhe Directorate found
that acts of revenge and reprisals would not bectid against the applicant
since his father had allegedly been executed. Asugdd would therefore
have come to an end and could thus not be aim#n @pplicant. A stay of
execution of the expulsion measure could therefotebe justified in view
of section 40.

On 9 April 2008 the President decided in the irderef the proper
conduct of the proceedings before the Court tocetei to the Norwegian
Government, under Rule 39 of the Rules of Coudt the applicant should
not be deported until further notice. The Directeraf Immigration then
deferred the implementation of the applicant’s ésipn and transmitted the
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applicant’s case to the Immigration Appeals Boasdaa appeal in July
2008.

On 14 April 2008 the Immigration Appeals Board iiged a copy of
certain documents in Arabic. According to a tratista made by the
Directorate, these consisted of a death senteonoe liraq, dated 1 August
2001, and an arrest warrant dated 15 October 202 applicant made no
further comments regarding these documents. Thendects were deemed
to lack credibility in so far as authenticity anerwiability were concerned.

The applicant was released from prison in the sumuofe 2008.
Thereafter he travelled to the Netherlands andwedéhis attempt to obtain
asylum there.

On 18 September 2008 the Directorate of Immigragiocepted a request
by the Dutch immigration authorities to transfee @pplicant to Norway. It
has not been confirmed that the transfer has bi#ected and whether the
applicant currently resides in Norway.

In the meantime, on 8 September 2008, the Immarafippeals Board
received from the Dutch authorities documents pertg to the applicant’s
primary asylum case in the Netherlands. From tlitetsanspired that in his
asylum application in the Netherlands, which haenbeade (in 1998) prior
to that in Norway, the applicant had stated thatfame was Saman Fayak
Ghoarahim and that he was born on 3 July 1976 ihabja in the
Sulaymaniyah Governorate in the autonomous Kurdigfon in Northern
Irag. He had stated that he was Kurdish and thaphrents and siblings
lived in Halabja.

5. The Immigration Appeals Board’s rejection of Gt@er 2008 of the
applicant’'s appeal

On 7 October 2008 the Immigration Appeals Boardeateid the
applicant’'s appeal of 5 March 2008 against the damate’s decision of
29 August 2007. It observed that, whilst the aplits asylum application
in Norway had been based on his asylum statemanhthwas a Kurd from
Kirkuk, to the Dutch authorities he had stated tmatwas a Kurd who was
born and grew up in Halabja in the Sulaymaniyah €oorate, i.e. in the
autonomous region. The asylum statement he hach givthe Netherlands
had also been based on his being from Sulaymaniy&is further
weakened the credibility of his Norwegian’ asylutatement that he was
from Kirkuk.

Several elements indicated that, on the balanpeatfabilities, there was
insufficient proof that the applicant originatesrir Kirkuk. At the time
when he had applied for asylum in the Netherlaitdsad not been crucial
to his asylum case whether he came from the autonsmegion or from
Central Irag. This could suggest that the infororathe had given to the
Netherlands authorities about his place of origiaswaccurate. In the
experience of the Norwegian immigration authorijtiaer the practice in
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dealing with Kurds from the autonomous region harb considerably
tightened in 2000, a number of Iragi asylum-seekersnarily Kurds) had

contended that they were from Central Iraq (or Bewt Iraq) even if they
came from the autonomous region. In the Board'siopi the applicant’s
differing statements as to his place of origin mhesseen in the light of this
general experience and of the fact that in 200Znie applied for asylum
in Norway, it was ‘opportune’ to come from Centhalg and not from the
autonomous regions.

Moreover, despite his having applied for asylunthia Netherlands in
1998, the applicant had had no qualms about giviogrrect information to
the Norwegian authorities. In response to a digeetstion, he had affirmed
that he had not applied for asylum in any otherntgu Although made
aware of his obligation to provide relevant infotiaa, he had neglected to
inform them that he had applied for asylum in theghérlands as an ethnic
Kurd from Sulaymaniyah.

Nor had the applicant submitted any document tbatdcsubstantiate or
support the information that he came from Kirkukh@ugh this would have
been possible for a person from Kirkuk.

The Board’s reasoning continued:

“The Board has also noted that in the [applicantply to the Netherlands
authorities when asked whether he had ever beeaaliefore fleeing the country, he
stated that he was in Iran from March 1988 to Saptr 1988. The Board observes
that the Iragi authorities’ poison gas attacks @afaHja took place in March 1988, as a
result of which, in addition to many thousands ebple being killed or permanently
injured, Kurds fled across the border to Iran.Ha Board’s opinion, this ‘incidental
information’ supplied by the [applicant] tends okl the [applicant] to Sulaymaniyah.
At the same time, the information he gave to thewégian authorities to the effect
that he has not attended school tends to weakenohisection with Kirkuk; at the
time he was growing up, schooling was compulsoryalbchildren, so it is unlikely
that a person who has grown up in Central Iragiecasittended school — particularly
if that person was the child of a high-ranking memtf the Ba’ath Party,

On the whole, in the Board’s opinion, it has noemesufficiently proved on a
balance of probabilities that the [applicant] allfueomes from Kirkuk.

However, in the Board’s assessment, whether thplif@mt] is from Kirkuk or
Sulaymaniyah is not of decisive importance to tkseasment of the [applicant]'s
case.

The Board finds that the [applicant] does not gekious sanctions if he is returned
to the province of Sulaymaniyah. The province ist pd the autonomous Kurdish
region where the security situation has been caltnssable for quite some time.

In light of the statement made by the [applicaatiite Netherlands authorities, there
is good reason to question the information thatithdrom Kirkuk. Even if the
[applicant] were from Kirkuk, it is the opinion ¢fie Board that this does not mean
that he is to be protected against deportation arount of the general security
situation. In a number of Board meetings, the ganewnditions in Kirkuk have been
assessed as not constituting an obstacle to retumthnic Kurds to Kirkuk. The
Board’s practice in this connection was tried bgaart in 2008, which upheld the
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Board’s contention that the general situation imklk cannot be deemed to be an
obstacle to return.

The [applicant]'s arguments concerning his persoredds for protection cannot
justify the [applicant] being protected from beingturned under section 15 for
reasons relating to his individual case.

The [applicant] is permanently expelled from Norwaysuant to section 29(4) of
the Immigration Act.”

B. Reports on the security situation in Kirkuk and Sulaymaniyah

1. United Nations High Commissioner of Refugees

According to a report of 18 December 2006 by th@&ddnhNations High
Commissioner of Refugees (UNHCR Return Advisory a&takition on
International Protection Needs of Iraqis Outsideg)rno forcible return of
Iragis from Southern or Central Iraq should takacpl until there was a
substantial improvement in the security and humghts situation in the
country.

In a follow-up report of August 2007 complementithg above position
paper (UNHCR’s Eligibility Guidelines for Assessirthe International
Protection Needs of Iragi Asylum-Seekers), the UNMHEncouraged the
adoption of aprima facieapproach for Iragi asylum-seekers from Central
and Southern Irag and stated that they should bsidered as refugees
based on the 1951 Convention relating to the Stafuskefugees in
signatory countries. In its more recent EligibilBuidelines of April 2009,
the UNHCR observed that in view of the serious humats violations
and ongoing security incidents which were contiguim the country, most
predominantly in the five Central Governorates aigBad, Diyla, Kirkuk,
Niwea and Salah-Al-Din, the UNHCR continued to adas all Iraqi
asylum seekers from these five Central Governoredebe in need of
international protection and stated that, in signatountries, they should
be considered as refugees based on the 1951 Canmvaerriteria. The
Guidelines observed inter alia:

“27. In the context of the Central Governorates of Baghdiyala, Kirkuk, Ninewa
and Salah Al-Din where, even though the securityation has improved in parts,
there is still a prevalence of instability, violeneand human rights violations by
various actors, and the overall situation is suwt there is a likelihood of serious
harm. Armed groups remain lethal, and suicide k#tand car bombs directed against
the MNF-I/ISF [Multinational Forces in Irag/lraqieBurity Forces], Awakening
Movements and civilians, in addition to targetedaasinations and kidnappings,
continue to occur on a regular basis, claiminglibes of civilians and causing new
displacement. These methods of violence are usteifyeted at chosen areas where
civilians of specific religious or ethnic groupstlgar, including places of worship,
market places, bus stations, and neighbourhoodsletie appears often to be
politically motivated and linked to ongoing strugglover territory and power among
various actors. As clarified above, even wherergividual may not have personally
experienced threats or risks of harm, events sodiog his or her areas of residence
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or relating to others, may nonetheless give risa teell-founded fear. There is also
more specific targeting of individuals by extrema&ements of one religious or
political group against specific individuals of &ner, through kidnappings and
execution-style killings.”

As regards Kirkuk, the Guidelines included thedaling observatiorts

“202. Most violence in the governorate is linkedhe yet unresolved administrative
status of Kirkuk and related power struggles betwie various Arab, Kurdish and
Turkmen actors. ... Security conditions in Kirkulow&rnorate, and in particular in
Kirkuk City, tend to worsen during political eventdated to the status of Kirkuk as
armed groups aim at influencing political decisioR®r example, during intense
negotiations over a provincial elections law in suen 2008, a suicide attack on
demonstrating Kurds resulted in an outbreak ofraaeamunal violence, in which
more than 25 people were killed and over 200 imjure Conversely, tensions and
sporadic violence can complicate future status tiggons.... With the postponing of
provincial elections in Kirkuk, the security sitimt has somewhat stabilized.
However, simmering inter-communal tensions are @rtnerupt into new violence
ahead of decisions to be taken in relation to Kifkwnresolved status. ... Some
observers note that tensions among ethnic grougstbe unresolved status of Kirkuk
could turn into another civil war.494 Insurgentgps such as AQI[Al-Qaeda in Iraq]
also aim at stirring inter-communal violence by aeking proponents of
ethnic/religious groups. ... Furthermore, it hasrbeeported that community groups in
Kirkuk are arming themselves in preparation foufetclashes. ...”

With regard toSulaymaniyah, which together with Erbil and Dahaie
frequently referred to as the three Northern Gowextes, the UNHCR has
observed that since the end of the fighting of iBatr Union of Kurdistan
(PUK) and Kurdistan Democratic Party (KDP) fightiimg1997, the security
situation had been relatively calm and, arguabhge of the most stable in
Irag (Return Advisory and Position paper of 18 Dweber 2006, cited
above); it had stabilised and local authorities bachmitted themselves to
increasing security against external and interhaddts. However, for a
number of mainly political factors, the securityusition, even if calm,
remained tense and unpredictable and should be tonedi closely.
International protection needs of asylum seekesmfthe three Northern
Governorates should be individually assessed (ttity Guidelines August
2007, cited above). In an Addendum to the saidilility Guidelines of
December 2007, the situation in the three Nortl@®@overnorates had not
been addressed as, on the whole, they had not d&eeignificant with
regard to the international protection consideretidor asylum-seekers
from Iraq. In its Eligibility Guidelines of April @09, the UNHCR
maintained its position that the claims from asyseekers from the three
above-mentioned Governorates should be individuafigessed based on
the 1951 Convention refugee definition.

! The original text quoted contains a number of iotés which have not been reproduced
herein.
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2. Landinfo
The Country of Origin Information Centré.gndinfg, an independent

human rights research body set up to provide thevBigian immigration

authorities with relevant information, has in aadpof 28 October 2008
stated the following about the security situationKirkuk city, and the

situation for the Kurdish population there, in ®x@laymaniyah Governorate
as a whole and in the Halabja area in particular

“2. KIRKUK
2.1 SECURITY SITUATION

It is generally recognized that the level of vialenin Kirkuk is by far lower than
that in Baghdad and Mosul.

The majority of the security incidents in the citypear to be attacks against police
and military. Most frequent are attacks againstirpatrols, and against checkpoints
and personnel. These attacks both take place orrodds between Kirkuk and
surrounding areas and inside the city. Occasiovdlan casualties result from such
attacks (DMHA [Disaster Management & Humanitariaid]A2008a; UNAMI [UN
Assistance Mission for Iraq ]2008).

There are also occasional indiscriminate attacksedidirectly at civilians, such as
suicide attacks at crowded places inside the city.

Additional types of targets have been recorded.agdinfo since October 2005.
These targets are very diverse. There have beaoksatbn local Kurdish political
leaders and their families, on engineers and gldcontractors, oil business
executives, private security guards, gas statiorkevs, churches, Shiite mosques,
polling stations, and at a Turkmen political padffice. In October 2008 an Iraqi
journalist was killed.

The intensity of attacks against all target grosgesms to have remained quite stable
over the years. Between September 2005 and Mat@®, 2@ reported incidents were
recorded (DM1-l1A 2005/2006), During November andcc®mber 2006, a total of 30
individuals were reported killed in violent incidsi(DMHA 2006).

In March 2008, it was reported that violence hadiegaip since 2006, and that
security remained highly unstable (Ferris and 3t2008. pp. 7-8)).[...] According to
the US military commander in Kirkuk, by the sumneér2008 violence had dropped
by two thirds as compared to the summer of 2007. (Bavid Paschal as cited in
Oppel 2008). Figures indicate that since Augusi82®lence remains stable through
October [...] (UNAMI 2008; DMHA 2008a)

We do not have figures for the summer of 2007, dmrwe know for how long
period of time ‘summer’ refers to. What the souricelicate, however, is that violence
went up by March 2008, then down again by summeisttme year, and that it seems
to have stabilized somewhat afterwards. With tisemeation that we don’'t have exact
figures to substantiate this trend, we do see, liewyehat the occurrence of violence
is unstable through a fairly short period of time.

! The original text quoted contains a number of fotés which have not been
reproduced herein.
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The factors accounting for the security problemsatione to be present for the
foreseeable future. Accordingly, an unstable leMeliolence may be expected to
continue.

2.2 SECURITY SITUATION IN KIRKUK’S NEAR SURROUNDING S

According to the American NGO Mercy Corps, whicindacts humanitarian work
in Irag, the roads are fairly safe in the areabhéonorth of Kirkuk. There are not many
checkpoints between Kirkuk and the KRG [Kurdish Regl Government]
governorates. On the contrary, traffic southwambenfthe city is difficult (Mercy
Corps, interview in Amman March 2008).

In records of incidents along the roads in Tameewe@orate in March and April
2008. incidents appear to have occurred eithedéner in the immediate vicinity of
Kirkuk, or in areas south of it (DMHA 200gb).

South of the city, US forces proceed with establigtarmed local citizen’s groups
(Safwat/Sons of Iraq) in villages and rural araashsas Bushariya, Hawija and in the
Upper Rashaad valley. According to the US MilitaHawija saw a 70 % drop in
violence by April 2008 (CENTCOM 2008).

2.3 THE SITUATION FOR KURDS IN KIRKUK

It is commonly assumed that Kurds currently makeaupajority of the population
in Kirkuk city. However, no exact figures are aadile (IRIN 2008; ICG 2006).[...] A
planned census has so far not been held. Thescityni by a city council at which the
main ethnic groups are proportionally representeztordingly, the Kurdish parties
are in a majority. The city is said to be effeciveun by the PUK (Western
diplomatic source in Erbil, interview March 2007)hich also governs the
neighbouring governorate of Sulaymaniyah, The KR@jportedly directly financing
the teaching of the Kurdish language in Kirkuk’s®als (Daragahi 2007).

The security in the city is handled by the MNF, tinaqi Army, the Kurdish
dominated police and Kurdish intelligence (Asayigbgether. Kurdish armed forces
are posted inside the city. The Iraqi Army depltlysee mainly Kurdish battalions
there, which are supported by Kurdish Peshmergaefonot integrated in the Army
(Cagaptay 2008. p. 25). The Kurds have reportedlyome the main component of
the Kirkuk police.[...] The PUK runs a separate ¥ish branch in Kirkuk (Asayish
Kirkuk) which reports directly to the PUK Politicureau (HRW 2007, s. 29).
Asayish Kirkuk reportedly employs possibly as mas/ 2000 personnel working
undercover (Western diplomatic source in Erbileimtew March 2007).

There are strong indications that the Asayish pkysucial role in providing the
police and the MNF with vital intelligence abouetplans and activities of armed
groups operating in and around the city (Oppel 2008

The Kurdish population is protected by forces ageneies run or dominated by the
regional Kurdish political leadership, and who paetly or wholly loyal to it.

Taking these factors into consideration the Kuras, members of the majority
population in the city, could be regarded as figdihemselves in a favourable
position compared to members of other ethnic groups

3. SECURITY IN SULAYMANIYAH

The governorate has escaped the extensive violertehaos that has plagued large
parts of the country since 2003, although a paikidir deterioration of security is
recognized (UNHCR 2007, p. 9).[...] This potenf deteriorating security does so
far, however, not seem to have been released tonatable extent. Attempts at
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attacks have been effectively countered by the caitis. Successful attacks by
armed groups are infrequent (Foreign and Commonkvedfice (ECO) UK 2008).

A small number of suicide attacks have been stagedlarch 2008, a large hotel in
the city centre was attacked by a suicide bomleawihg one dead and 30 wounded
(Cagaptay 2008).

There is possibly some influx of insurgents acithgsEastern border (Khalil 2007).
Radical and violent Islamists left the governorat®003. Later, some of them came
back and are now hiding in areas that the autberitire neglecting. Such areas are
typically located in rural Sulaymaniyah and in pquarts of Sulaymaniyah city
(Kurdish politician, interview in Sulaymaniyah M&r2007).

There is occasional artillery fire and air attadks Iranian forces on anti-Iranian
guerrilla groups hiding near the border to the East

3.1 HALABJA

The security situation in Halabja appears to beegdly similar to that of the rest of
the governorate.

In some respects, however, the area stands oatrie degree. For historical reasons
there has been a notable public unease in Halafgjaadleged PUK mismanagement.
Local Islamist parties are in control of the citgieverning bodies]...], while militant
Islamists have been said to be active near théalmdoorder (Embassy of a Western
country in Amman, interview March 2006).”

3. UK Border Agency

The UK Border Agency (Home Office) Country of Onginformation
Report of 12 January 2009 contained the followinfprimation about
Kirkuk:

“Kirkuk

9.62 The Brookings Institute report, published oN&ch 2008, commented
that Kirkuk was ‘Home to Kurds, Turkmen, Arabs, awarious ethnic Christian
communities, competing claims to territory and katiip abound.” Concerning
security, the report further noted that ‘[Kirkukpes not share the capital’'s positive
trend toward improvement over the past six monather, the security situation in
Kirkuk Governorate has deteriorated over the hastyears and today remains highly
unstable.’ [88c] (p4)

9.66 The UNSC [UN Security Council] report, 28 JAB08, stated that ‘daily
attacks against Government, security and internatielements... were observed in
Kirkuk, where targeted assassinations occurrednatydaw enforcement and other
officials. Ansar al-Sunnah and numerous otheriaféik are still present and capable
of carrying out deadly attacks.’ [38q] (p13)

9.67 The IOM [International Organisation for Migmat]'s November 2008
report noted that ‘Security remains volatile in kik as ethnic tensions escalate.
Recent weeks have seen murders, kidnapping, detentimpaigns, and increased
checkpoints along all major roads. Many incidems attributed to motives along
ethnic lines. The border crossing to Sulaymaniyaegnorate has become even more
difficult, and all Arabs must have a sponsor inasrth enter.’ [1111] (p12)”
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COMPLAINT

The applicant, without referring to any provisioh the Convention,
complained that, should he be expelled to Iragyould put his life in
danger.

THE LAW

The Court considers that the applicant’'s compl#iat his expulsion to
Irag would put his life in danger raises issuesauritticles 2 and 3 of the
Convention, which provide:

“Article 2

1. Everyone’s right to life shall be protectedlayw. No one shall be deprived of his
life intentionally save in the execution of a sewte of a court following his
conviction of a crime for which this penalty is pided by law.

Article 3

No one shall be subjected to torture or to inhumandegrading treatment or
punishment.”

A. Submissions by the parties

The Government invited the Court to lift its indica under Rule 39 and
to strike the application out of its list of casexler Article 37 § 1(a) of the
Convention, in light of the applicant’s failure pursue his application. In
the alternative, they requested the Court to decldre application
inadmissible under Article 35 88 1 and 4 for faaluo exhaust domestic
judicial remedies against the immigration authesttidecision.

In the further alternative, the Government askedGlourt to declare the
application inadmissible under Article 35 88 1 @nds being manifestly ill-
founded.

The Government invited the Court to rely on its csase-law according
to which issues raised with reference to Articlef2the Convention in
expulsion cases were deemed indissociable from leontp made under
Article 3 and could more appropriately be dealtwitder the latter.

As to the particular circumstances of the case Gbeernment stressed
that recent evidence suggested that the applicastastually not from the
city of Kirkuk but from Sulaymaniayah, where thengeal situation was
considerably different. Should the Court agree witikir view that the
applicant most likely came from Sulaymaniayah, ssué would arise under
Article 2 or Article 3 of the Convention.
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In any event, even if the applicant were to oritgntom Kirkuk, his
personal situation and the general conditions inti&éIraq were not such
as would make his forcible return to his home couimcompatible with the
Convention. He had failed to adduce evidence pengito his individual
situation indicating that his deportation wouldegise to an issue of breach
of the Convention. Whether he originated from Kkkor Sulaymaniayah
could not be decisive, since his reasons for sgekionvention protection
against deportation were intrinsically subjectiveso far as he relied on the
general situation in Central Iraq, his argumentntbuino support in the
assessments made by the Norwegian immigration atidsoon the basis of
comprehensive and objective information gatheredmfra range of
independent sources, notably the UNHCR #&mahdinfq concerning the
situation in Central Iraq, including the city ofrKuk. There was nothing in
the applicant’s situation, either in his personatuwmstances or in the
general situation in Central Iraq, to suggest tAaticle 3 would be
contravened by expelling him to Ira8s held by the Court in its constant
case-law, “the mere possibility of ill-treatment aocount of an unsettled
situation in the receiving country does not inlitggve rise to a breach of
Article 3" (seeNnyanzi v. the United Kingdgmo. 21878/06, § 55, 8 April
2008 with further references). No substantial godsuhad been shown for
believing that there was a real risk of treatmeaobmpatible with Article 3
of the Convention in the event of the applicangaly expelled to Iraqg.

The applicant did not offer any comments to thevababservations.

B. Assessment by the Court

The Court does not find it necessary to determime Government’'s
requests to strike the application out of its b$tcases or to declare it
inadmissible for failure to exhaust domestic rerasdiince it in any event,
for the reasons set out below, finds the applicatn@nifestly ill-founded.

The Court observes that the applicant's complaaiges issues under
Article 2 of the Convention and that these concgroensequences of the
expulsion for the applicant’s life, health and vae#f that were indissociable
from any matters that fall to be considered unddicke 3. In the Court’s
view , the complaint can be more appropriately éaltdvith under the latter
provision (seeNA. v. the United Kingdommo. 25904/07, § 95, 17 July
2008; Said v. the Netherlandso. 2345/02, § 37, ECHR 2005-\I), v. the
United Kingdom judgment of 2 May 199Reports1997-11l, § 59). In so
doing the Court will have regard to the principéstablished in its case-law
as summarised notably Nnyanzj cited above:

“51. ...[E]xpulsion by a Contracting State mayegiise to an issue under Article 3,
and hence engage the responsibility of that Stagem the Convention, where
substantial grounds have been shown for believiveg the person concerned, if
deported, faces a real risk of being subjecteddatment contrary to Article 3. In



14 KHOA RAHIM v. NORWAY DECISION

such a case Article 3 implies an obligation notiéport the person in question to that
country ...

52. In determining whether substantial grounds Haaen shown for believing that
there is a real risk of treatment incompatible wttticle 3, the Court will take as its
basis all the material placed before it or, if resz#y, material obtaingatoprio motu
.... In cases such as the present the Court’s eadiomn of the existence of a real risk
must necessarily be a rigorous one ....

53. It is in principle for the applicant to addueeidence capable of proving that
there are substantial grounds for believing tHahe measure complained of were to
be implemented, he would be exposed to a realafidheing subjected to treatment
contrary to Article 3 ... Where such evidence idwmd, it is for the Government to
dispel any doubts about it.

54. In order to determine whether there is a dbll-treatment, the Court must
examine the foreseeable consequences of sendingppkcant to the receiving
country, bearing in mind the general situation ¢hend his personal circumstances ....

55. To that end, as regards the general situatianparticular country, the Court
has often attached importance to the informationtained in recent reports from
independent international human-rights-protectissoaiations ... , or governmental
sources ... At the same time, it has held thatntleee possibility of ill-treatment on
account of an unsettled situation in the receivdagntry does not in itself give rise to
a breach of Article 3 ... and that, where the sesi@vailable to it describe a general
situation, an applicant’s specific allegations ipaaticular case require corroboration
by other evidence ...."

In the present case the applicant’s allegation Heatwas of Kurdish
ethnic origin from Iraq has not been called intauloko However, on a
number of other points the information he submitiedsupport of his
asylum application to the Norwegian authoritiesDEcember 2002 was
inconsistent and also incompatible with the infatiora provided by the
Dutch authorities concerning his asylum applicatiomde in the
Netherlands in 1998.

In the first place, to the Norwegian authoritie® tapplicant denied
having previously sought asylum in another coubtryfinger print data led
to the discovery that he already had sought asyhutine Netherlands under
a different name.

Moreover, it is to be noted that the applicant’egation in his initial
asylum application in Norway that he was arrestedl®d April 2002 and
detained for eight months during which he endurédreatment, was
incompatible with the information provided by thetbh authorities that he
at that time sojourned in the Netherlands.

In his initial application in Norway, the applicahad also said that he
feared the Ba'ath Party. However, as pointed outth®y Directorate of
Immigration in its rejection of 16 September 2004 Ba’'ath Party had
ceased to exist after the Ba’ath regime fall iniAp003.

Only after the Directorate of Immigration had reéget his asylum
application did the applicant argue that he hadhmeticularly exposed to
a risk because of his father’s position in the Ba'eegime and that he
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feared vengeance actions by Kurdish groups or d¢tatiee Kirkuk area. He
had then submitted unsubstantiated information fhratbably as a result of
vengeance, his brothers had gone missing sincéalhef the regime and
that his mother, sister, niece and her two childrat been killed by his clan
as a revenge for his father’s involvement in thdieraregime. As pointed
out by the Immigration Appeals Board, it is peculihat in his asylum
application the applicant omitted to mention hiarfef persecution by
Kurdish groups in the Kirkuk area, despite its gigance as a justification
for fear of persecution.

What is more, after the applicant had introducedalpiplication under the
Convention and the Court had applied Rule 39, it wavealed in new
information obtained by the Norwegian immigratiamtheorities from their
Dutch counterparts that in his asylum applicationtle latter he had
submitted that he was from Halabja in the Govereood Sulaymaniyah (in
Northern Iraq). To the Dutch authorities he hada gdsovided information
that would tend to corroborate this version. Intcast, in his later asylum
request to the Norwegian authorities he had stiitatlhe originated from
Kirkuk (in Central Iraq).

The Court considers that the above-mentioned odictrans and
inconsistencies in the applicant’s asylum statemjentthe Netherlands and
Norway, give rise to serious doubts as to his gdneredibility. In the
Court’s view, this state of affairs completely undees his submissions to
the Norwegian immigration authorities with referento his personal
experiences and those of his family members in Iraq

The only question is whether the general secuitit\ason in Iraq is such
that the applicant, in view of his Kurdish ethniggm, would face a real
risk of being subjected to treatment contrary taode 3 if deported.

The Court sees no reason to call into doubt thesassent made by the
Immigration Appeals Board that it had not been isigihtly demonstrated
that the applicant originated from Kirkuk. It fuethnotes that neither the
applicant himself nor his lawyer has commentedharévelations about his
asylum submissions to the Dutch authorities. Casid that certain
inferences can be drawn from this omission (Rul€ &41 of the Rules of
Court), the Court will proceed on the assumpticasda on the applicant’s
statement to the Dutch authorities, that he camom fthe Governorate of
Sulaymaniyah (in Northern Iraq), finding this versisufficiently probable
for the purposes of its examination.

For the UNHCR the general security situation inagaianiyah has not
been a matter of special concern with regard termational protection
considerations for asylum seekers from Irag (August December 2007
and April 2009). Nor does the information provideg Landinfo (October
2008) indicate any general situation of violenc&ilaymaniyah of a level
and intensity as would make the applicant’s rettontrary to Article 3 (cf.
NA., cited above, 8§ 115), or that he as a Kurd wowddspstematically
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exposed to a practice of ill-treatment attracting application of Article 3

of the Convention. Quite the contrary, althoughseerand volatile, the

situation has been relatively calm and stable is #rea and it can be
assumed that the applicant could seek the proteofithe local authorities
should he be exposed to a risk of ill-treatmente &pplicant has submitted
no evidence to the contrary.

Accordingly, no substantial grounds have been shimwibelieving that,
if the applicant’s deportation were to be effedie&ulaymaniyah, he would
face a real risk of treatment contrary to Articlef3he Convention.

It follows that the application is manifestly ilbfinded and must be
rejected pursuant to Article 35 88§ 3 and 4 of tlbe@ntion.

For these reasons, the Court by a majority

Decides to discontinue the application of Article 29 § 3 the
Convention;

Decidesto lift the interim measure indicated under Rued? the Rules
of Court;

Declaresthe application inadmissible.

Sgren Nielsen Christos Rozakis
Registrar President



