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These are the reasons for the decision of the &uimmn Refugee
Determination Division (CRDD) in the refugee clamh XXXXXX ("the claimant").
The claimant is a 19-year-old citizen of China. &tgved in Vancouver on XX August
2000 as an unaccompanied minor, and made his eeftlgen on 28 August 2000. The
hearing into his claim was held pursuant to sec86nl of thelmmigration Act,® at

Vancouver, B.C. on 12 March 2001.

In determining whether the claimant is a Conventiefugee, the panel
considered the evidence adduced, all represensatioountry documents, statutory
provisions, and case law. The claimant had regd@tome an adult; however, for the
sake of caution and in view of his fragile psyclgidal condition, the panel followed the
IRB's Guidelines oiChild Refugee Claimants® in procedural and evidentiary matters. At
the time of the hearing, the claimant remained edved the Ministry for Children and
Families. His social worker, XXXXXXXX, attended éhhearing and testified on the

claimant's behalf.
ALLEGATIONS

In his CIC Notes, the claimant said that he hachedo Canada to work,
that he had no fears of returning to China, but bHeadid not want to. In his original

Personal Information Form (PIE}he claimant said that his parents sent him frdim&

A Convention refugee is defined, in part, in smtt2(1) of thdmmigration Act as follows:
A Convention refugee means any person who

a) by reason of a well-founded fear of persecufmmreasons of race, religion, nationality,
membership in a particular social group or polltmainion,

(i) is outside the country of the person's natidyand is unable or, by reason of that fear, is
unwilling to avail himself of the protection of theountry, or

(i) not having a country of nationality, is outsithe country of his former habitual residence
and is unable or, by reason of that fear, is unvglto return to that country.

2 As enacted by R.S.C. 1985 (4th Supp.), .28, s.18.

Chairperson’s Guidelines orChild Refugee Claimants. Procedural and Evidentiary Issues,
September 1996.

4 Exhibit 1A.
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and he feared being jailed on return. In his aredrlF> he revealed that he was under
considerable pressure from his parents to recomiéitthe snakeheads and continue his
journey to the United States. His mother repegtgells at him on the phone and
asserted recently that her whole life depends on Hilis father threatened to disown the
claimant if he did not rejoin the snakeheads. ¢€lmmant contends that "they were
trying to make me feel guilty and persuade me to tauthe United States. | was not

willing to do this.® He stated that:

| am afraid that if | comply with my parents' derdanl will be
placed again into the hands of the snakeheadsn &feaid they
will beat me. Once | am in their hands | will na@ve choice. If
they demand | perform illegal activities to pay dffis debt
quickly, 1 will be forced to comply.

The claimant alleged that his aunt entered intocth&lict, warning him that his cousin
was being mistreated by the snakeheads becauses oéfhsal to cooperate, a story,

which the claimant believes is concocted.

In the end, and with the support of his social keoy Ms. XXXX, he

refused to reconnect with the snakeheads and plsseefugee claim in Canada.

He testified that he asked to have himself transfeout of XXXXX, the
Ministry's residence for minors, when a young bojhwhe same snakehead was

suspected of leaking information on him. He is nowiding.
ANALYSIS
Credibility

The claimant's CIC Notes, original PIF, and amenddF were not

consistent. His testimony added new and impowdaitdils that did not appear in any of

5 Exhibit 1B.
6 Exhibit 1B.
" lbid.



3. VA0-02635

the three documents. At the same time, these néaildevere difficult for him to share
and brought tears to his eyes. When the claimamnhtunicated details of his history, the

inconsistency became explicable.

In our view, the claimant has the history and demoerr of a severely-
abused child, abuse much beyond the range of fhiealyclaimant's experience. He
testified that his father subjected him to physicamotional, and psychological
degradation over a long period of time when he y@asg. The father's actions appear
to have been designed to create an unquestionbeglient son. But the claimant has
emerged from the experience having only the weala@stiception of his own
individuality and interests. Only under the proime of Ministry caregivers has he
attained the strength of will to resist his pareatgyoing wish that he reconnect with the

snakeheads and continue on to America, as thewalligplanned.

Ms. XXXX said that the claimant was easily persetb do even what he
did not want to do and had only recently begundable to think of himself as a factor
in any decision he made. To the panel he appeaedimply to have low self-esteem;
he appeared to have little or no self-estimatibts. XXXX described the difficulties this
presents. She has expended much effort on a bladis to get him to open up to the

limited extent that he has.

TheGender Guiddlines state that:

. In cases involving sexual violence, the claimaraty be very
traumatized. Victims of sexual violence are oftetuctant to
disclose what has happened to them, and in suels tlas Refugee
Division must proceed with extreme cautfon.

In our view, much the same could be said of chidweho are victims of serious

psychological and physical abuse such as the prelsemant

8  Guideline 4. Women Refugee Claimants Fearing Gender-Related Persecution: Update. Ottawa:

Immigration and Refugee Board, November 25, 1906, 38.



-4 - VAO0-02635

Notwithstanding his inwardness, the claimant aelkd his testimony in a
credible manner. The presiding member had to @autim on occasion against having
his claim fail for lack of information. When hede, he spoke frankly and sincerely.
We heard no exaggeration or deviousness. At time seme, his head was bowed and he
did not look at the panel except when he thoughwas unobserved. His demeanour was
despondent and his voice barely audible. Ms. XXt¥3tified that she has not seen him
smile; she states that he is always sad-lookinge $id that he had to put away his

knives so he would not be tempted into suicide.

Having observed his behaviour, the panel is carednthat he is not a
devious individual who is manipulating the Boar@@aling to a pre-arranged smuggling
plan. In all matters relating to his claim, wedihim to be a trustworthy and reliable

witness.

Personal Identity

The claimant produced only a photocopy of selepagkes from his hukou.
He explained that his parents are refusing to sugps Canadian refugee claim. They

would send a photocopy and nothing else.

We find that the claimant cannot produce morestatiory documents for
the Board because his parents are withholding théiMe are satisfied that he has

operated with due diligence and have no issue patsonal identity.

Past Persecution

When asked what would happen to him if he returt@dChina, the
claimant initially stated that he feared his fatheuld beat him. The panel used this
opportunity to ask him about the circumstances isf flamily life. This line of

guestioning brought an emotional response from hide testified to a childhood of
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beatings, before he ended in tears. The claimges that his father beat him almost

every day when he was young and consequently\erysmuch afraid of him.

One particularly-distressing example of the treattrhe received from his
father the presiding member considers a "ritualthiat it had a fixed form, occurred at
regular intervals, and seemed triggered by factooependent of a fair and just

assessment of the claimant's behaviour.

In this ritual, after he served his father dinrfex,was obliged to kneel until
his father finished. The father then made his rganove his pants and beat him with a
thick stick. The claimant said that this rituappaned often; perhaps twice a week when
he was younger. Although, in our view, designedhttil obedience, the claimant says
that he had no idea why it occurred. Finally teeghbours intervened to have the father
stop. The violence he experienced from his fathpered off as he grew older. The

panel however perceives that it has left him aossty-damaged youth.

In later years, when he disagreed with his payehts claimant says his
father beat him and told him that, if he would nobperate, he should leave home. Later
in Canada, when he separated from the snakeheadks; the protection of the Ministry,
he said his father threatened to disown him if liersbt continue on. It is against this
background of violence and threats that his agreermeemigrate should be weighed.
The claimant testified that the choice was notdws. We find that the claimant is not

accountable for the decision to emigrate.
The IRB Guidelines ofhild Refugee Claimants state:

In determining the child's fear of persecution, th&ernational
human rights instruments, such as the Universallabeon of
Human Rights, the International Covenant on Ciwitl &olitical
Rights, the International Covenant on Economic, id@oand
Cultural Rights and the Convention on the Rightstha Child,
should be considered in determining whether thenhahich the
child fears amounts to persecution.

®  Child Refugee Claimants, supra.
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What do these instruments say? The Umiversal Declaration of Human

Rights declares that:

Article 3. Everyone has the right to life, liberand security of
person.

Article 5. No one shall be subjected to torture tor cruel,
inhumane, or degrading treatment or punishment.

Article 9 of the UNDeclaration of the Rights of the Child lays out the

child's right to state protection:

The child shall be protected against all forms eglact, cruelty
and exploitation.

Article 37 of the U.N Convention on the Rights of the Child enjoins
signatories to provide that protection. The PéspRepublic of China signed the

Convention on 29 Aug. 1990 and ratified it on 2 tdai992.

States Parties shall ensure that (a) No child dlelsubjected to
torture or other cruel, inhuman or degrading trestm or
punishment.

We find the father's actions to be the sourcdnefdamage the claimant has
suffered. We find the treatment meted out to honbé a violation of Article 3 of the
Universal Declaration of Human Rights, as a threat to his life, liberty, and security of
person. We also find the father's actions to helcinhumane, and degrading and, as
such, violations of Article 5 of theniversal Declaration of Human Rights, Article 37 of
the U.N Convention on the Rights of the Child, and Article 9 of the UNDeclaration of

the Rights of the Child.

We would like to turn our attention to severalrsiof view which hold
that what happened to the claimant does not ammupéersecution. One is that child-
beating is common in China. The authors of the BurRights in China reporGaught

Between Tradition and the Sate (hereafter the HRIC report) believe that "the peatb of
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violence by parents and parents-in-law against mamed adult children may be ...

serious and widespread" in Chitfalhey continue:

Domestic violence is certainly not new to Chineseiety, where a
male-centered cultural system in which women wegqgiired to be
subservient to men has been in place for thousaingsars'*
Virtually unnoticed, except in the occasional ins& where
beatings result in the death of the child, childsgbhas not, to our

knowledge, been the subject of serious studiesthed are no
specific legal provisions outlawing’it.

Even if child abuse is common in China, is thecpica to be accepted by
the international community? TIi@&ender Guidelines offer assistance: "A gender-related
claim cannot be rejected simply because many womehe country of origin suffer
generalized oppression or violencd."In the same way, a child-abuse claim cannot be
rejected simply because many children in the cquulr origin suffer generalized

oppression or violence.

Another point of view holds that the internatiooammunity should accept
and respect a country's values like filial pietyd gwatrilineal authority. Dr. Graham

XXXX describes these two values in the Chineseexdnt

The relationship between parents and children @hmese family
is most importantly regulated by the concept ofidffi piety"
(xiao). ... Filial piety ... implies respect [and] abience...**

The links that a Chinese individual has to the faaie intense. ...
The system of kinship in traditional China wasdsh®n male
predominance and was strictly patrilinéal.

Exhibit 4, Human Rights In China, "Caught BetwebBmdition and the State: Violations of the
Human Rights of Chinese Women," at p. 24. (Here&ffelIC Report.)

' pid. at p. 23.
12 1pid., at p. 24.
13 Gender Guidelines, supra, at p. 38.

14 Exhibit 4, Dr. Graham Johnscfe Chinese Sate, Families and Filial Piety. An Opinion. At p. 3.

> 1pid, at p. 4.
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However, in the panel's view, the cruel and degggunishment which
the claimant received cannot be justified undericshlike "filial piety" and "patrilineal
authority." The States parties to the Wdnvention on the Rights of the Child took a
stand against violence towards children, and byngloso clearly held that the
international community should not tolerate cerfaatterns of behaviour, whether or not
they are culturally-specific. Using children asdsers, selling them into prostitution, and
beating them into submission are all acts enjoimgdhe Convention, wrong wherever
they are practiced, in China or in Canada. Thusemw"filial piety" and "patrilineal
authority” result in the psychological disablingabthild's normal functioning, "cultural”
values must take a back seat to the child's bestests. It is persecution to be beaten in

this cruel and systematic way, whatever argumeetadvance to justify it.

The claimant testified that the idea of comingCnada was not his own,
but his parents’ solution to his having reachedleyable age and their desire to augment
their income. He stated that he was in Canadadonomic reasons -- to find a good job.
However, when the panel probed that statementiethgon he wanted a good job was so

that he could remit money to his parents.

Involuntary trafficking is also a violation of tleecurity of the person. lItis
specifically banned by Article 9 of the UDleclaration of the Rights of the Child, which
says: "[The childkhall not be the subject of traffic, in any formMlost claimants are not
trafficked in the sense that they are chronologgcahd emotionally of an age to have
participated in the choice to come to Canada ane Ira point of fact chosen to come
here. But this claimant was an involuntary andspasfigure in events, a consequence of

his father's brutal treatment.

Now, far from his parents, and with the social kesis daily assistance, he
has arrived at a point where he has distinguisheerafew of his own interests. With

the social worker's assistance, he does not warjdm with the snakeheads, possibly to



_9- VA0-02635

be drawn into dangerous and illegal activities,uthdnis parents decide not to pay for his

passage.

The claimant's social worker has corroboratedstiekeheads' attempts to
reconnect with him. She says that she also restbtEr efforts to move him back into

their smuggling operation.

The panel finds that both the child abuse andlimtary human smuggling

constitute persecution.
Future Persecution

The claimant believes that, if he is returned toin&, he will be re-
trafficked. He credibly argued that he does ndielie he can hold out against his
parents' combined efforts to send him to the U.&g&in. His mother told him by phone
that her whole life depended on him. Our integieh of that statement is that his
mother regards him as the source of the familytsiréuincome. Given that the
snakeheads have tried to reach him at his Mintstiyse and that the parents wish him to
rejoin the snakeheads, we believe that Canadaseqgian is all that stands between him

and falling into the hands of the traffickers, eturn to China.

The U.N.H.C.R.Handbook on Procedures and Criteria for Determining

Refugee states that:

If the will of the parentsannot be ascertained ibisuch will isin
doubt or in conflict with the will of the child, &m the examiner, in
cooperation with the experts assisting him, widdéo come to a
decision as to the well-foundedness of the mirfeds on the basis
of all the known circumstancesvhich may call for a liberal
application of the benefit of the douSfEmphasis added.]

16

Handbook, supra, at. p. 51.
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The claimant has testified that the parents’ wilhi conflict with his own. His testimony
on this question was delivered with more convicttban on any other statement he

made.

We find that the claimant faces a serious risk pefsecution for a
Convention reason were he to be returned to the ofrhis parents in China at the

present time.

Agents of Persecution

The agents of persecution in this claim are thg'sbparents, who have

subjected him to child abuse and trafficking.

Nexus

Justice Gibson ruled ini:

Against the guidance provided by the Supreme Gafutanada in
Canada (Attorney General) v. Ward, | am satisfied that counsel's
urging that the applicants were members of a "paldr social
group" warranted more serious consideration antysisghan was
provided by the CRDD on the ground that the apptE€a@ould be
considered to be members of a group defined bynaaté or
unchangeable characteristic, that is to say, theés at the time
they left China, under eighteen, thus making theshildren”
within the meaning of Article 1 of the Convention the Rights of
the Child*’ [Edmphasis added.]

The nexus of this claim, after Justice Gibsorictaldren.” One may say
that this nexus would only ground a claim of a paerdelow the age of eighteen,
according to the UNConvention on the Rights of the Child. The claimant has now passed
the age of eighteen. We would argue, generoustgrpreting the international

instruments? that the same nexus nevertheless applies.

" Li, SuPinget al v. M.C.I. (F.C.T.D., no. IMM-932-00), Gibson J, December 2000, at p. 6..
8 1bid, at p. 6.
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The claimant's past persecution has preventedfitom developing the
normal defenses that he would as a child. In @aer, it has left him without the
adequate defence of a strong, functioning, indepeingill. While he is a chronological
adult, he remains, as his demeanour in the courtrowlicates and his social worker
argues, a psychological child. Therefore we fimat the remains today a member of the
particular social group "children" for the purposdshis claim. We therefore find him
entitled to the surrogate protection that @aavention on the Rights of the Child enjoins

on Canada as a signatory.
Sate Protection

The objective evidence supports the strong presomghat the Public
Security Bureau would in all likelihood have doraing to prosecute a charge of child
abuse against the father. That evidence sugdemstshe husband/father is regarded as

the supreme head of the family and that the poégard child abuse as a family mafter.

According to the 1992 Chinetaw on the Protection of Juveniles, physical
abuse of children can be grounds for criminal progen?® However, the law is seldom
invoked and little protection from abusive familyembers is available. Again, the 1991
Protection of Minors Act states that, even when "the circumstances areusgtionly
administrative punishments are available agairstdatwho violate its provisiors. Says

the HRIC report:

The act ... did not increase protection for childagrainst abuse by
relatives, a problem which, to HRIC's knowledges hat been the
subject of systematic research. In the case of abcalse, the Act
refers to Article 182 of the Criminal Code whichopides for
lesser penalties for assaults against relativesoagared to those
against strangers and states that prosecution®mill be initiated
when someone has filed a complaint with the autiestri
Furthermore, the Article states that there willdnesecutions only

19 Exhibit 4, HRIC Report, at p. 22.

2 Exhibit 3, Department of Staountry Reports on Human Rights Practices for 1998 - Volume 1, at

p. 863.
2L Exhibit 7, HRIC, "Protections' Fail to ProtedGhina Rights Forum, Spring 1996, at p. 2.
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when an assault is "odious," which law enforcensrd judicial
bodies have generally interpreted as meaning thagsults in
permanent physical injur§” Emphasis added]

Dr. XXXX corroborates the lack of state protection

Families [have always been] responsible for theabigtur of their
members. ... In general, ... the state would not wetee in family
matters. ... What may be a matter of public congem Canadian
context -- wife beating, child abuse -- may welmen in the
private realm with no official intervention. ... CHiprotection as it
might be understood in a Canadian context is bubrlpo
developed® [Emphasis added.]

Even though the neighbours eventually stoppedothedience ritual, the
HRIC report suggests that the claimant could nethaluntarily called for their help
without incurring shame. It states that Chinegsailias hold the "common belief that
‘family shame [in this case, the subject of chitdise] should not be aired in publit*™
The intervention of the neighbours is thus uncomrand remarkable. The claimant's
refraining from complaining is common and unreméat&a Thus, cultural custom as well

as his age and prevailing police practice comblongeiprive him of protection.
We therefore find that state protection is notilaée to the claimant.

Finally a note is added on the nature of thisnalaiThe presiding member
has only seen one other case of severe psychdlégioana stemming from longstanding
child abuse. These reasons should not be seeppfgng to every case of a family
imposing reasonable standards of discipline or nimma justifiable values where their
behaviour does not exceed the standards impos&tdmational convention. It should
also not be seen as covering those claims wherelaihmant has voluntarily participated

in being trafficked to Canada. These reasons aantnto cover only extreme cases

2 |bid, at p. 2.
% Exhibit 4, XXXX, supra, footnote 3, at pp. 2-3.
4 Exhibit 4, HRIC Report, at p. 23.
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where it is apparent that the claimant has beearsbBvpsychologically damaged and left

unable to function as a normal person by crueljiméne, and degrading treatment.

DETERMINATION

In light of these reasons, we determine that XXXX¥ a Convention

refugee, as defined in section 2(1) of thenigration Act.

“S.M. Beckow”
S.M. Beckow

“Heather Gibbs”
Concurred in by: Heather Gibbs

DATED at Vancouver, BC, this Q‘Qday of March 2001.
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