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| NTRODUCTI ON

A. Oigins of the canpaign against inpunity

1. At its forty-third session (August 1991), the Sub-Conm ssion requested
the author of this report to undertake a study on the inpunity of perpetrators
of human rights violations. Over the years, that study has reveal ed that the
process by which the international conmunity has becone aware of the

i nperative need to conbat inpunity has passed through four stages.

First stage

2. During the 1970s, non-governnmental organizations, human rights advocates
and | egal experts and, in sone countries, the denocratic opposition - when
able to state its views - nobilized to argue for an amesty for politica
prisoners. This was typical in Latin Anerican countries then under
dictatorial regines. Anong the pioneers were the Ammesty Committees

in Brazil, the International Secretariat of Jurists for Amesty in

Uruguay (SIJAU) and the Secretariat for Amesty and Denobcracy in

Par aguay (SIJADEP). Ammesty, as a synbol of freedom would prove to be a
topic that could nobilize |large sectors of public opinion, thus gradually
making it easier to anal gamate the many noves nade during the period to offer
peaceful resistance to or resist dictatorial reginmes.

Second st age

3. This stage occurred in the 1980s. Ammesty, the synmbol of freedom was
nmore and nore seen as a kind of “down-paynment on inpunity” with the energence,
then proliferation, of “self-amesty” |aws proclainmed by declining mlitary

di ctat orshi ps anxious to arrange their own inpunity while there was stil

time. This provoked a strong reaction fromvictins, who built up their

organi zational capacity to ensure that “justice was done”, as would be

shown in Latin Anerica by the increasing prom nence of the Mdthers of the

Pl aza de Mayo, followed by the Latin Anerican Federation of Associations of
Rel ati ves of Di sappeared Detai nees (FEDEFAM which |ater fanned out onto other
continents.

Third stage

4. Wth the end of the cold war synbolized by the fall of the Berlin \Wall
this period was marked by many processes of denocratization or return to
denocracy along with peace agreenents putting an end to internal armed
conflicts. \Whether in the course of national dialogue or peace negotiations,
the question of inpunity constantly cropped up between parties seeking to
stri ke an unattai nabl e bal ance between the forner oppressors' desire for
everything to be forgotten and the victinms' quest for justice.

Fourth stage

5. This was when the international community realized the inportance of
conmbating inpunity. The Inter-Anerican Court of Human Rights, for exanple, in
a ground-breaking ruling, found that ammesty for the perpetrators of serious
human rights violations was inconpatible with the right of every individual to
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a fair hearing before an inpartial and i ndependent court. The Wrld
Conference on Human Ri ghts (June 1993) supported that line of thinking in
its final docunment, entitled “Vienna Declaration and Programe of Action”
(A CONF. 157/ 24, Part 11, para. 91).

6. This report therefore cones under the general heading of the Vienna
Programme of Action. It recommends adoption by the United Nations
Ceneral Assenbly of a set of principles for the protection and pronotion
of human rights through action to conbat inpunity.

B. Background of the study

7. The better to understand the final stage of the study, it nmust be shown
how this report fits into the work of the Sub-Conm ssion

8. Thirty-eighth session (August 1985). Presentation by M. Joinet, in his
capacity as Special Rapporteur on amesty, of a final report entitled “Study
on amesty laws and their role in the safeguard and pronotion of human rights”
(E/CN. 4/ Sub. 2/ 1985/ 16/ Rev. 1). The present report draws in part on chapter 111
of that study.

9. Forty-third session (August 1991). 1In its decision 1991/110,

t he Sub- Conmi ssion asked two of its menbers, M. El Hadji Guissé and

M. Louis Joinet, to draft a working paper on the approaches that a study
on inmpunity mght take.

10. Forty-fourth session (August 1992). Follow ng the submni ssion of the
wor ki ng paper (E/ CN. 4/Sub.?2/1992/18), the Sub-Conmi ssion decided, by its
resolution 1992/23, to request the co-authors to draft a study on the inpunity
of perpetrators of violations of human rights. The Comm ssion on Hurman Ri ghts
(in resolution 1993/43) and the Econom c and Social Council (in

deci si on 1993/ 266) approved this action

11. Forty-fifth session (August 1993). Upon presentation of the
prelimnary report - and not the “progress” report as erroneously indicated
(E/CN. 4/ Sub. 2/ 1993/ 6) - the Sub-Conm ssion requested the co-authors to extend
their study to serious violations of economic, social and cultural rights.

12. Forty-sixth session (August 1994). After welcoming the prelimnary
report on the inpunity of perpetrators of human rights violations (economc,
social and cultural rights) (E/ CN. 4/Sub.2/1994/11 and Corr. 1), the

Sub- Commi ssi on deci ded (resolution 1994/34) to split the study in two,
entrusting M. Joinet with the aspect of civil and political rights and

M. El Hadji Guissé with that of economic, social and cultural rights.

13. Forty-seventh session (August 1995). Through its resolution 1995/ 35,

t he Sub- Commi ssion welconed with satisfaction the progress report by

M. Joinet (E/ CN. 4/Sub.2/1995/18), which contained a summary of coments on
certain matters of principle, and requested himto submt his final report in
August 1996, at its forty-eighth session

14. Forty-eighth session (August 1996). Lacking the tinme to consider
the report, the Sub-Conm ssion requested the Special Rapporteur
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(decision 1996/ 119) to submt to it at its forty-ninth session a fina
version, revised and extended, incorporating a revised version of the set of
principles for the protection and pronotion of human rights through action to
conbat i nmpunity.

15. Forty-ninth session (August 1997). This final report is subnitted
to the Sub-Commi ssion at its present session in accordance with the
above-nmenti oned deci si on.

.  OVERALL PRESENTATION OF THE SET OF PRI NCI PLES

16. The followi ng three sections summari ze the overall presentation of the
set of principles and their justification in reference to victinms' rights:

(a) The victims' right to know,
(b) The victims' right to justice; and
(c) The victinms' right to reparations.

A. The right to know

17. This is not sinply the right of any individual victimor his nearest and
dearest to know what happened, a right to the truth. The right to knowis
also a collective right, drawi ng upon history to prevent violations from
recurring in the future. |Its corollary is a “duty to renenber” on the part of
the State: to be forearned against the perversions of history that go under

t he nanes of revisionismor negationism for the history of its oppression is
part of a people's national heritage and as such nust be preserved. These,
then, are the main objectives of the right to know as a collective right.

18. Two series of neasures are proposed for this purpose. The first is to
establish - pronptly in principle - extrajudicial comm ssions of inquiry,

for - unless handing down summary justice, which has too often been the case
over history - the courts cannot quickly punish executioners and those who
give themtheir orders. The second is to preserve archives relating to hunman
rights violations.

1. Extrajudicial commi ssions of inquiry

19. These have two main ains: first, to dismantle the machinery which has

| ed to aberrant behavi our becomnm ng al nost adm nistrative practice, in order to
ensure it does not recur; second, to preserve evidence for the judiciary but
also to establish that what oppressors often denounced as lies, in order to
discredit human rights advocates, all too often fell short of the truth, and
thus to give those advocates back their good nane.

20. Experience shows that care nust be taken not to allow these comm ssions
to be sidetracked or furnish a pretext for not going before the courts. Hence
the idea of suggesting basic principles, derived froma conparative anal ysis
of past and present commr ssions' experience, which conm ssions nust honour or

| ose credibility. These principles relate to four main areas, discussed

bel ow.
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(a) Guar ant eed i ndependence and inpartiality

21. The extrajudicial conm ssions of inquiry should be set up by |aw, by
act of general application or by agreenent in the context of a transitiona
arrangenent or peace accord. Their nenbers should not be subject to dism ssa
during their terms of office: they nust be protected by imunity and, if
necessary, be able to seek police assistance. A wi de range of opinions anong
commi ssi on nenbers al so nmakes for independence. The ternms of reference nust
clearly state that the comm ssions are not intended to supplant the justice
system but at nobst to help to safeguard evidence. Conmi ssions' credibility
shoul d al so be backed up by adequate financial and personnel resources.

(b) Saf equards for wi tnesses and victins

22. Testimony should be taken fromwi tnesses and victinms only on a voluntary
basis. As a safety precaution, anonynmity may be pernmitted subject to the
following reservations: it nmust be exceptional (except in the case of sexua

abuse); the chairman and a conmm ssion nenber nmust be enmpowered to exam ne the
grounds for the request of anonynmity and, confidentially, ascertain the
witness's identity; and reference nust be made in the report to the content of
the testinmony. Wtnesses and victins must have psychol ogi cal and social help
avail abl e when they testify, especially if they have suffered torture or
sexual abuse. They nust be reinbursed the costs of giving testinony.

(c) Guarantees for persons inplicated

23. If the commssion is permitted to divulge their nanes, the persons

i npli cated nust either have been given a hearing or at |east summned to do
so, or must be able to exercise a right of reply in witing, the reply then
being included in the file.

(d) Publicity for the conm ssions' reports

24. While there may be reasons to keep the conm ssions' proceedi ngs
confidential, in part to avoid pressure on witnesses and ensure their safety,
the comm ssions' reports should be published and publicized as wi dely as
possi bl e. Comm ssion nenbers nmust enjoy immunity from prosecution for

def amat i on.

2. Preserving archives relating to human rights violations

25. The right to know i nplies that archives nust be preserved. The steps
required for this purpose are:

(a) Protecti ve neasures and noves to punish the destruction or
conceal nent of, or illicit traffic (black market) in, archives;

(b) Creation of an inventory of archives including, with the
cooperation of the countries concerned, archives maintained by
third countri es;
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(c) Adapt ation of the regul ati ons governing access to and consultation
of archives to changed circunstances, anong other things by allow ng anyone
they inplicate to add a right of reply to the file.

B. The right to justice

1. The right to a fair and effective renedy

26. This inplies that any victimcan assert his rights and receive a fair
and effective renedy, including seeing that his oppressor stands trial and
obtai ning reparations. There can be no just and | asting reconciliation

wi t hout an effective response to the need for justice; as a factor in
reconciliation, forgiveness, a private act, inplies that the victimmst know
the perpetrator of the violations and that the latter has been able to show
repentance. |If forgiveness is to be granted, it nust first have been sought.

27. The right to justice entails obligations for the State: to investigate
violations, to prosecute the perpetrators and, if their guilt is established,
to punish them Although the decision to prosecute is principally one for
the State to take, supplenentary procedural rules should allow any victimto
become a civil party to the proceedings or, if the public authorities fail to
do so, to institute proceedi ngs hinself.

28. On principle, it should remain the rule that national courts have
jurisdiction, because any lasting solution nust cone fromthe nation itself.
But all too often national courts are not yet capable of handi ng down
impartial justice or are physically unable to function. The tricky question
of an international court then arises: should this be an ad hoc court, |ike
those established to deal with the violations in the fornmer Yugoslavia or
Rwanda, or a standing international court such as is proposed in a docunent
currently before the United Nations General Assenbly? Whatever court is
finally granted jurisdiction, its rules of procedure nust satisfy the criteria
of the right to a fair trial. One cannot try perpetrators of violations

wi t hout onesel f respecting human rights.

29. Lastly, international human rights treaties should include a “universa
jurisdiction” clause requiring every State party either to try or to extradite
perpetrators. Political will is still needed to enforce such clauses. It

will be noted, for exanple, that those in the 1949 Geneva Conventions or the

United Nations Convention Against Torture have scarcely ever been applied.

2. Restrictions justified by the desire to conbat inpunity

30. Restrictions may be applied to certain rules of law in order to support
efforts to counter inpunity. The aimis to prevent the rules concerned from
bei ng used to further inpunity, thus obstructing the course of justice. These
restrictions relate to the foll ow ng.

(a) Prescription

31. Prescription cannot be invoked agai nst serious crines under
i nternational |aw such as crinmes against humanity. It cannot run in respect
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of any violation while no effective renedy is available. Sinmlarly,
prescription cannot be invoked against civil, administrative or disciplinary
actions brought by victins.

(b) Amesty

32. Ammesty cannot be accorded to perpetrators before the victinms have
obtai ned justice by neans of an effective renedy.

(c) Right to asylum

33. No territorial or diplomatic asylum or status of political refugee, can
be accorded.

(d) Extradition

34. The political nature of the offence may not be advanced as an ar gunent
agai nst extradition; nor can the principle of non-extradition of nationals.

(e) Trial in absentia

35. Unli ke npbst Roman-1law countries, the common-|aw countries' |egal systens
do not acknow edge trial in absentia. This gives a significant fillip to

i mpunity, especially when the countries concerned refuse to cooperate with
justice (for exanple, the International Crimnal Tribunal in the Hague). As a
conpromi se, trial in absentia m ght be countenanced once it has been legally
established that cooperation was being refused. |If not, the refusal to
acknow edge trial in absentia should apply to the judgenent phase al one.

(f) Due obedi ence

36. Due obedi ence cannot exonerate a perpetrator fromcrimna
responsibility; at nost it may be taken into consideration as a mtigating
circunstance. Simlarly, the fact that violations my have been perpetrated
by a subordinate will not exonerate his superiors if they did not use their
authority to prevent or halt the violation as soon as they knew - or were in
a position to know - that a violation was being or was about to be conmmtted.

(9) Legi sl ati on on repentance

37. Legi sl ati on on repentance may be advanced in mitigation of evidence
but cannot conpletely exonerate perpetrators; a distinction must be drawn,
dependi ng on what risks the perpetrators ran, between revel ati ons made whil e
grave violations were taking place and those made afterwards.

(h) Mlitary courts

38. Because mlitary courts do not have enough statutory independence, their
jurisdiction nust be linmted to specifically mlitary infractions commtted by
menbers of the military, excluding serious crines under international |aw

whi ch nust cone within the jurisdiction of the ordinary courts.
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(i) The principle of the irrenpvability of judges

39. Irrenpvability, vital as a safeguard of the independence of the courts,
must not becone an inpunity premum Judges appointed in conformty with an
earlier legal regine may be confirnmed in their positions. Conversely, judges
appoi nted unlawfully may be relieved of their functions in accordance with the
principle of parallelism

C. The right to reparation

40. The right to reparation entails both individual neasures and general
col l ective measures.

1. | ndi vi dual neasures

41. Individually, victins - including relatives or dependants - nust have an
effective renmedy. The procedures applicable nmust be publicized as widely as
possible. The right to reparation should cover all injuries suffered by the
victim It enbraces three kinds of action

(a) Restitution (seeking to restore the victimto his previous
situation);

(b) Compensation (for physical or nental injury, including |ost
opportunities, physical damage, defanation and |legal aid costs); and

(c) Rehabilitati on (nmedi cal care, including psychol ogical and
psychiatric treatnent).

2. GCeneral or collective neasures

42. Col l ectively, synbolic neasures - annual homage to the victins or public
recognition by the State of its responsibility, for exanple - besides hel ping
to restore victins' dignity, also help to discharge the duty of renenbrance.
In France, for exanple, it took nore than 50 years for the Head of State
formally to acknow edge, in 1996, the responsibility of the French State for
the crimes against human rights commtted by the Vichy regi ne between 1940
and 1944. Mention can be nade of sinmilar statenments by President Cardoso
concerning violations commtted under the mlitary dictatorship in Brazil
Above all, the initiative of the Spanish Government, which has just conferred
the status of ex-servicenen on the anti-Fascists and International Brigade
menbers who fought on the Republican side during the civil war, must be

si ngl ed out.

3. Guarantees of non-repetition

43. As the sane causes produce the sane effects, three steps are necessary
to prevent victinms fromhaving to face renewed encroachments on their dignity:

(a) Di sbandnent of parastatal arnmed groups: this is one of the
har dest measures to enforce for, if not acconpanied by action to reintegrate
group nenbers into society, the cure may be worse than the di sease;



E/ CN. 4/ Sub. 2/ 1997/ 20
page 10

(b) Repeal of all energency |aws, abolition of energency courts and
recognition of the inviolability and non-derogability of habeas corpus; and

(c) Removal from office of senior officials inplicated in serious
violations. These neasures are of a preventive, not punitive, character and
must be taken by adnministrative decision, giving the official the opportunity
to seek effective renedy.

1. PROPOCSALS AND RECOVMENDATI ONS

44, Even before the United Nations began to take action in the canpaign
agai nst inpunity, non-governnental organizations, as has been seen, played a
pi oneering role and began to trace out a strategy for action. Anmong the nmany
initiatives taken, those nentioned bel ow have nade a particular contribution
to the Special Rapporteur's reflections:

(a) The “courts of opinion”, in particular the Russell Tribunal, |ater
the Standi ng People's Tribunal, which in the absence of an internationa
tribunal - under study at the United Nations since 1946 - filled an
institutional lacuna in the face of ranpant inmpunity (see Louis Joinet, “Les
tribunaux d' opinion”, in Marxisme, dénocratie et droit des peuples, Honmage a
Lelio Basso, (Mlan, Editions Franco Angelis, 1979) p. 821);

(b) The international neeting concerning inmpunity for perpetrators of
gross human rights violations, held at the Palais des Nations, Geneva, by the
I nternational Comm ssion of Jurists (1CJ) and the National Advisory Commttee
on Human Ri ghts (CNCDH France) from 2 to 5 Novenber 1992 (the records of the
neeting were published by ICJ under the title Non a |'inpunité, oui_a la
justice, Geneva, 1993);

(c) The report by M. Theo van Boven on the right to restitution
conpensation and rehabilitation for victins of gross violations of human
rights and fundanmental freedons (E/ CN. 4/ Sub.2/1993/8);

(d) The international seminar on inpunity and its effects
on denocrati zati on processes, held in Santiago, Chile, from13 to
15 Decenber 1996 by the Chil ean non-governnental organizations Conmittee for
the Defence of the People's Rights (CODEPU), Social Assistance Foundation of
the Christian Churches (FASIC), and Service, Peace and Justice in Latin
America - Chile (SERPAJ).

45. These efforts have shown that non-governnental organizations are

i ncreasingly aware of the need to back up their canpaign with reference to
standards drawn from experience and recogni zed by the international conmunity.
This is one of the reasons why the Special Rapporteur proposes adoption of the
set of principles for the protection and pronotion of human rights through
action to conbat inpunity. But the set of principles is also intended to
benefit both the - too few - States showing the political will to tackle
impunity and the partners in national “dialogues” or “peace negotiations”,

who will all have to face this problem

46. It is against this background and in this spirit that the Special
Rapporteur recomends that the Commi ssion on Human Ri ghts and the Econonic and
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Soci al Council should propose to the General Assenbly adoption of the set of
principles as a broad strategic framework for the canpai gn agai nst inmpunity,
but also, in a nore technical light, as an aid to those negotiating peace
agreenents, and the politicians supervising them in reaching a decision

47. Annexed to this final, revised and expanded report is the revised

text of the set of principles as requested by the Sub-Comrission inits

deci sion 1996/119. Annex | gives a synoptical table of the set of principles,
and the full text appears in annex Il

CONCLUSI ON

48. In concluding, the Special Rapporteur would like to draw attention to a
nunber of particularly alarmng situations for which he nust admt he has no
sol utions to propose, though such situations - albeit largely for technica
reasons - help to perpetuate inpunity. Howis it possible to combat inmpunity
and ensure a victinms right to justice when the nunber of people inprisoned
on suspicion of serious human rights violations is so large that it is
technically inpossible to try themin fair hearings within a reasonabl e period
of tine? Mention can be nmade of the case of Rwanda where, according to the
Speci al Rapporteur, M. René Degni-Segui (E/ CN 4/1997/61, para. 69), over

90, 000 people, nost of them facing charges of genocide, are in prison while
the justice system which has been nuch disrupted by events, cannot yet dea

with the situation effectively enough. It is also vain to inmagine that an
international crimnal tribunal offers a solution. Such courts by their
nature can try only a small nunber of people annually, - whence the inportance

i n conducting prosecutions of setting priorities and trying first, wherever
possi bl e, those perpetrators of crimes under international |aw who are at the
top of the hierarchy.

AFTERWORD

49. To those who might be tenpted to regard the set of principles proposed
here as an obstacle to national reconciliation, I would answer this: these
principles are not |egal standards in the strict sense, but guiding principles
i ntended not to thwart reconciliation but to avoid distortions in policies

so that, once beyond the first stage, which is nore “conciliation” than
reconciliation, the foundations of a “just and lasting reconciliation” may

be | aid.

50. Before turning over a new | eaf one must have read the old one. But the
campai gn against inpunity is not just a legal and political issue: its
ethical dinmension is all too often forgotten

51. “Fromthe origins of mankind until the present day, the history of

i mpunity is one of perpetual conflict and strange paradox: conflict between
the oppressed and the oppressor, civil society and the State, the human

consci ence and barbarism the paradox of the oppressed who, released from
their shackles, in turn take over the responsibility of the State and find

t hemsel ves caught in the nechani sm of national reconciliation, which noderates
their initial conm tnent against inmpunity.” This sentinent, which opened

the prelimnary report submtted to the Sub-Comm ssion in 1993
(E/CN. 4/ Sub. 2/1993/6), is still valid, and rmakes an appropriate afterword.
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SYNOPTI CAL TABLE OF THE SET OF PRI NCI PLES FOR THE PROTECTI ON AND
PROMOTI ON OF HUMAN RI GHTS THROUGH ACTI ON TO COVBAT | MPUNI TY

PREAMBLE
DEFI NI TI ONS
“lmpunity”, “serious crinmes under international |aw

. THE RIGHT TO KNOW

A General principles
Principle 1: The inalienable right to the truth
Principle 2: The duty to renenber
Principle 3: The victins' right to know
Principle 4: Guarantees to give effect to the right to know

B. Extrajudicial conm ssions of inquiry
Principle 5: Rol e of the extrajudicial comm ssions of inquiry
Principle 6: CGuar antees of independence and inpartiality
Principle 7: Definition of the commi ssions' terns of reference
Principle 8: Guarantees for persons inplicated
Principle 9: Guarantees for wi tnesses and victins
Principle 10: Operation of the conm ssions
Principle 11: Advi sory functions of the conm ssions
Principle 12: Publicizing the reports of the conmm ssions

C. Preservation of and access to archives
Principle 13: Measures for the preservation of archives
Principle 14: Admi ni stration of archive centres
Principle 15: Admi ni strative neasures relating to archive inventories
Principle 16: Measures to facilitate access to archives
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17: Cooper ati on between archive departnments and the courts and
extrajudi cial conmm ssions of inquiry
18: Specific neasures relating to archives containing names
I1. RIGHT TO JUSTI CE

General principles

19: Saf eguards agai nst the use of reconciliation or forgiveness to
further inmpunity

20: Duties of States with regard to the adm nistration of justice

Distribution of jurisdiction between national, foreign and
international courts

21 Jurisdiction of international crimnal courts
22: Rul es of procedure applicable in international courts
23: Jurisdiction of foreign courts

24 Measures to strengthen the effectiveness of treaty provisions
on universal jurisdiction

25: Measures to deternmine extraterritorial jurisdiction in
internal |aw

Restrictive neasures justified by action to conbat inpunity

26: Scope of restrictive nmeasures

27: Restrictions relating to prescription

28: Restrictions on the practice of amesty

29: Restrictions on the right of asylum

30: Restrictions on extradition

31: Restrictions on the exclusion of in absentia procedure
32: Restrictions on the principle of due obedi ence

33: Restrictions on the effects of |egislation on repentance

34: Restrictions on the jurisdiction of mlitary courts

35: Restrictions on the principle of the irrenovability of judges
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I11. R GHT TO REPARATI ON

General principles

36: Ri ghts and duties arising out of the obligation to nmake
reparation

37: Repar ati on procedures
38: Publ i ci zi ng reparation procedures
39: Scope of the right to reparation

| ndi vi dual neasures of reparation

40: Measures of restitution

41: Measures of conpensation

42: Measures of rehabilitation

43: Speci al nmeasures in cases of forced di sappearance

CGeneral or collective neasures of reparation

44: Measures of satisfaction

Guar ant ees of non-repetition

45: Areas affected by guarantees of non-repetition

46: Di sbandnment of unofficial armed groups directly or indirectly
linked to the State and of private groups benefiting fromits
passivity

47: Repeal of energency |legislation and abolition of energency
courts

48: Adm nistrative and other neasures relating to State officials
inmplicated in serious human rights violations

49: | mpl ement ati on of administrative nmeasures

50: Nat ure of measures that can be taken against State officials
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Annex ||

SET OF PRI NCI PLES FOR THE PROTECTI ON AND PROMOTI ON OF
HUMAN RI GHTS THROUGH ACTI ON TO COVBAT | MPUNI TY

PREAMBLE

The General Assenbly,

Recalling the Preanble of the Universal Declaration of Human Ri ghts,
whi ch states that disregard and contenpt for human rights have resulted in
bar barous acts which have outraged the consci ence of mankind,

Aware that there is always a risk that such acts may occur

Reaffirm ng the comm tnent made by the Menber States under Article 56 of
the Charter of the United Nations to take joint and separate action, giving
full inportance to devel oping effective international cooperation for the
achi evenent of the purposes set forth in Article 55 of the Charter concerning
uni versal respect for, and observance of, human rights and fundanmenta
freedons for all,

Considering that the duty of every State under international lawto
respect and to secure respect for human rights requires that effective
measures shoul d be taken to conbat inpunity,

Recal ling the recommendati on contained in paragraph 91 of Part Il of
the Vienna Decl aration and Programme of Action, wherein the Wrld Conference
on Human Rights (June 1993) expressed its concern about the inpunity of
perpetrators of human rights violations and encouraged the efforts of the
Commi ssi on on Human Ri ghts and the Sub-Comm ssion on Prevention of
Di scrimnation and Protection of Mnorities to exam ne all aspects of the
i ssue,

Convi nced, therefore, that national and international neasures nust be
taken for that purpose with a viewto securing jointly, in the interests of
the victins of human rights violations, observance of the right to know and,
by inplication, the right to the truth, the right to justice and the right to
reparation, w thout which there can be no effective remedy agai nst the
perni ci ous effects of inpunity,

Deci des, pursuant to the aforesaid recommendati on of the Vienna
Decl arati on and Programme of Action, solemly to proclaimthe foll ow ng
principles for the guidance of States having to conbat inpunity.

DEFI NI TI ONS
A lnpunity
“lmpunity” means the inpossibility, de jure or de facto, of bringing the

perpetrators of human rights violations to account - whether in crimnal
civil, adm nistrative or disciplinary proceedings - since they are not subject
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to any inquiry that mght lead to their being accused, arrested, tried and,
if found guilty, convicted, and to reparations being made to their victinmns.

B. Serious crines under international |aw

This term as used in these principles, covers war crinmes, crines
agai nst humani ty, including genocide, and grave breaches of and crines agai nst
i nternational humanitarian | aw.
. THE RI GHT TO KNOW

A. Ceneral principles

PRI NCI PLE 1. THE | NALI ENABLE RI GHT TO THE TRUTH

Every people has the inalienable right to know the truth about past
events and about the circunstances and reasons which |ed, through the
consi stent pattern of gross violations of human rights, to the perpetration
of aberrant crines. Full and effective exercise of the right to the truth is
essential to avoid any recurrence of such acts in the future.

PRI NCI PLE 2. THE DUTY TO REMEMBER

A people's know edge of the history of their oppression is part of
their heritage and, as such, shall be preserved by appropriate measures in
fulfilment of the State's duty to remenber. Such neasures shall be ained
at preserving the collective nenory fromextinction and, in particular, at
guar di ng agai nst the devel opnent of revisionist and negationi st argunents.

PRINCI PLE 3. THE VICTIMS' RIGHT TO KNOW

Irrespective of any |egal proceedings, victinms, their famlies and dear
ones have the right to know the truth about the circunstances in which
vi ol ations took place and, in the event of death or di sappearance, the
victims fate.

PRI NCl PLE 4. GUARANTEES TO G VE EFFECT TO THE RI GHT TO KNOW

To give effect to the right to know, States nust take appropriate
action. Failing judicial institutions, priority should initially be given
to establishing extrajudicial conmm ssions of inquiry and ensuring the
preservation of, and access to, the archives concerned.

B. Extrajudicial Comm ssions of lnquiry

PRI NCI PLE 5. ROLE OF THE EXTRAJUDI Cl AL COVWM SSI ONS OF | NQUI RY

The Extrajudicial Conm ssions of Inquiry shall have the task of
establishing the facts so that the truth can be found, and of preventing
evi dence from di sappearing. |In order to restore the dignity of the victins,
fam lies and human rights defenders, these investigations shall be conducted
with the object of securing recognition of such parts of the truth as were
formerly constantly deni ed.
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PRI NCI PLE 6. GUARANTEES OF | NDEPENDENCE AND | MPARTI ALI TY

In order to found their |egitinmcy upon incontestabl e guarantees of
i ndependence and inpartiality, the terns of reference of the Conm ssions nust
respect the follow ng principles: Conm ssions

(a) Shal | be established by | aw or, depending on the circunstances, by
a contractual instrunent or treaty clause concluding a process of nationa
di al ogue or a peace accord;

(b) Shall be constituted in accordance with criteria making clear to
the public the inpartiality of their nenbers and on conditions ensuring their
i ndependence, in particular by the irrenmnovability of their nmenbers for the
duration of their terms of office, guaranteed inmunities and privil eges
essential to their safety, including after their m ssion is over, and the
power to require assistance fromthe public authorities if necessary.

PRI NCI PLE 7. DEFIN TION OF THE COW SSI ONS' TERMS OF REFERENCE

To avoid conflicts of jurisdiction, the terns of reference of the
Commi ssions nust be set forth clearly. They shall incorporate at |east the
followi ng stipulations and limtations:

(a) The Commi ssions are not intended to act as substitutes for the
civil, adm nistrative or crinmnal courts, which shall alone have jurisdiction
to establish individual crimnal or other responsibility with a viewto
reaching a decision as to guilt and, where appropriate, passing sentence;

(b) Their investigations shall relate to all persons cited in
al  egations of human rights violations, whether they ordered themor actually
commtted them acting as perpetrators or acconplices, and whether they are
public officials or nmenbers of quasi-governmental or private arned groups with
any kind of link to the State, or of non-governnental armed novenents having
the status of belligerents. |If the circunstances so warrant, they may al so
extend to serious crimes allegedly commtted by any other organized, armed

group;

(c) The Commi ssions shall have jurisdiction to consider all forms of
human rights violations. Their investigations shall focus as a matter of
priority on those violations appearing to constitute a consistent pattern of
gross violations. They shall endeavour

(i) To anal yse and describe the machinery of the State through
whi ch the violating systemoperated, and to identify the
victinms and the adm nistrations, agencies and private
entities involved and reconstruct their roles;

(ii) To safeguard evidence for later use in the adm nistration of
justice;

(iii) To recommend ways of dimnishing the effects of inpunity.
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PRI NCI PLE 8. GUARANTEES FOR PERSONS | MPLI CATED

Any persons inplicated when the facts are established shall be entitled,
especially if the Conmission is permitted under its ternms of reference to
di vul ge their nanes, to the follow ng guarantees based on the adversaria
principle:

(a) The Commi ssion nust strive to corroborate information gathered by
ot her sources;

(b) The person inplicated shall have the opportunity to make a
statement setting out his or her version of the facts or, within the tine
prescribed by the instrunment establishing the Conmi ssion, to submt a document
equivalent to a right of reply for inclusion in the file. The rules of
evi dence provided for in principle 18 (c) shall apply.

PRI NCI PLE 9. GUARANTEES FOR W TNESSES AND VI CTI M5

Steps shall be taken to guarantee the security and protection of
W t nesses and victins.

(a) They may be called upon to testify before the Commi ssion only on a
strictly voluntary basis;

(b) If anonymity is deened necessary in their interests, it my be
all owed only on three conditions, nanely:

(i) That it is an exceptional neasure, except in the case of
victims of sexual abuse;

(ii) That the Chairman and one nenber of the Commission are
enmpowered to satisfy thenmselves that the application is
warranted and ascertain, in confidence, the identity of the
witness so as to be able to give assurances to the other
menbers of the Conm ssion;

(iii) That the report will normally refer to the gist of the
testimony if it is accepted by the Conmi ssion

PRI NCl PLE 10. OPERATI ON OF THE COVM SSI ONS
The Conmi ssions shall be provided wth:
(a) Transparent funding to prevent them from com ng under suspicion

(b) Sufficient material and hunman resources for their credibility not
to be open to question.

PRI NCl PLE 11. ADVI SORY FUNCTI ONS OF THE COWM SSI ONS
The Conmi ssions' ternms of reference shall include provisions calling for

them to nmake reconmendati ons on action to conbat inmpunity in their fina
reports.
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These recomrendati ons shall contain proposals ainmed, inter alia, on the
basis of the facts and of any responsibility that has been established, at
encouragi ng the perpetrators of the violations to admt their guilt.

The recomendati ons shall, in addition, set out |egislative or other
measures to put these principles into effect and to prevent any further
violations. These neasures shall primarily concern the arny, police and
justice system and the strengtheni ng of denbcratic institutions.

PRI NCI PLE 12. PUBLI Cl ZI NG THE REPORT OF THE COVM SSI ONS

For security reasons or in order to avoid pressure on wtnesses and
Conmi ssi on nenbers, the Conmissions' ternms of reference may stipulate that the
inquiry shall be kept confidential. The conplete final report, on the other
hand, shoul d al ways be nade public and be di ssem nated as w dely as possi bl e.

Conmi ssion nenbers shall be protected by inmmunity from any defamation
or other civil or crimnal proceedings that m ght be brought against themin
connection with material contained in the report.

C. Preservation of and access to archives

PRI NCI PLE 13. MEASURES FOR THE PRESERVATI ON OF ARCHI VES

The right to know nmeans that archives should be preserved. Technica
nmeasures of a protective nature shall be taken to prevent the renoval,
destruction, conceal nent or falsification of archives containing evidence
of violations.

These urgent neasures shall be followed by |egislative or other reforns
per manent|ly governing the storage and preservation of and access to the
archives in accordance with the principles set out below, specific nmeasures
shall be taken in the case of archives containing names in accordance with
principle 18. Third countries in possession of such archives are invited to
cooperate in their restitution.

Severe penalties shall be laid down for m sappropriation of archives,
especially with a view to negotiating paynent for them

PRI NCI PLE 14. ADM NI STRATI ON OF ARCHI VE CENTRES

Measures shall be taken to place each archive centre under the
responsibility of a specifically designated person. |[If that person was
already in charge of the archive centre during the reference period, he or
she nmust be explicitly redesignated, subject to the nodalities stipulated in
principles 49 and 50.

PRI NCI PLE 15. ADM NI STRATI VE MEASURES RELATI NG TO ARCHI VE | NVENTORI ES

Priority shall initially be given to drawing up inventories of
the archives stored including, with their cooperation, those held in
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third countries, and ascertaining the reliability of existing inventories.
Special attention shall be given to archives of places of detention, in
particul ar when such places did not exist officially.

PRI NCI PLE 16. MEASURES TO FACI LI TATE ACCESS TO ARCHI VES

Access to archives shall be facilitated, in the interest of historica
research in particular. Authorization formalities shall normally have the
sol e purpose of controlling access and may not be used for purposes of
censor shi p.

PRI NCI PLE 17. COOPERATI ON BETWEEN ARCHI VE DEPARTMENTS AND THE COURTS AND
EXTRAJUDI CI AL COMM SSI ONS OF | NQUI RY

The courts and extrajudicial comm ssions of inquiry, as well as
the investigators reporting to them shall have free access to archives.
Consi derations of national security may not be invoked to prevent access. In
accordance with their sovereign powers of assessment, however, the courts and
extrajudicial comm ssions of inquiry may decide, in exceptional circunstances,
not to make certain information public if it mght jeopardize the restoration
of the rule of |aw

PRI NCI PLE 18. SPECI FI C MEASURES RELATI NG TO ARCHI VES CONTAI NI NG NAMES

(a) For the purposes of this principle, archives containing names
shal | be understood to be those archives containing information that make it
possi bl e, in any way whatsoever, directly or indirectly, to identify the
i ndi viduals to whomthey rel ate, regardl ess of whether such archives are on
paper or in computer files.

(b) Everyone shall be entitled to know whether his or her name appears
in the archives and, if it does, to exercise his or her right of access and
chal l enge the validity of the information concerning himor her by exercising
a right of reply. The docunent containing his or her own version shall be
attached to the docunent chall enged.

(c) Except where it relates to service officials or persons working
with them on an ongoing basis, information in information service archives
contai ni ng names shall not by itself constitute incrimnating evidence, unless
it is corroborated by several other reliable sources.

I1. RIGHT TO JUSTI CE

A. Ceneral principles

PRI NCI PLE 19. SAFEGUARDS AGAI NST THE USE OF RECONCI LI ATI ON OR FORG VENESS TO
FURTHER | MPUNI TY

There can be no just and lasting reconciliation without an effective
response to the need for justice; an inportant elenment in reconciliation is
forgi veness, a private act which inplies that the victimknows the perpetrator
of the violations and that the latter has been able to show repentance.
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PRI NCI PLE 20. DUTIES OF STATES W TH REGARD TO THE ADM NI STRATI ON OF JUSTI CE

Impunity is a failure of States to neet their obligations to investigate
vi ol ations, take appropriate neasures in respect of the perpetrators,
particularly in the area of justice, to ensure that they are prosecuted, tried
and duly punished, to provide the victins with effective renmedi es and
reparation for the injuries suffered, and to take steps to prevent any
recurrence of such violations.

Al t hough the decision to prosecute is primarily within the conpetence of
the State, supplenentary procedural rules should be set forth to enable any
victimto institute proceedings on his or her own behalf where the authorities
fail to do so, or to becone an associated party. This option shall be
ext ended to non-governnmental organizations able to show proof of [ong-standing
activities for the protection of the victinms concerned.

B. Distribution of jurisdiction between national
foreign and international courts

PRI NCI PLE 21. JURI SDI CTI ON OF | NTERNATI ONAL CRI M NAL COURTS

To avoid the need to apply to ad hoc international crimnal courts, a
standing international crimnal court nust be set up with jurisdiction binding
on all Menber States.

It shall remain the rule that national courts normally have
jurisdiction, particularly when the offence as defined in donmestic |aw
does not fall within the terns of reference of the international court.
International crimnal courts shall have concurrent jurisdiction where
nati onal courts cannot yet offer satisfactory guarantees of independence
and inpartiality, or are physically unable to function

To this purpose the international crimnal court nmay at any point in the
proceedi ngs require the national court to relinquish a case to it.

PRI NCI PLE 22. RULES OF PROCEDURE APPLI CABLE | N | NTERNATI ONAL COURTS

The rul es of procedure applicable in international courts shall conform
to the provisions of articles 8 to 11 of the Universal Declaration of Human
Rights and 9, 14 and 15 of the International Covenant on Civil and Politica
Rights with regard to the right to a fair hearing.

PRI NCI PLE 23. JURI SDI CTI ON OF FORElI GN COURTS

The subsidiary jurisdiction of foreign courts shall be exercised by
virtue either of a provision on universal jurisdiction set forth in a
treaty in force or of a provision of internal |aw establishing a rule of
extraterritorial jurisdiction for serious crines under international |aw.
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PRI NCI PLE 24. MEASURES TO STRENGTHEN THE EFFECTI VENESS OF TREATY PROVI SI ONS
ON UNI VERSAL JURI SDI CTI ON

(a) A provision on universal jurisdiction applicable to serious crines
under international |aw should be included in all international human rights
i nstruments dealing with such crines.

(b) By ratifying such instrunents, States will pledge, pursuant to
such a provision, to seek and prosecute persons agai nst whomthere are
speci fic, consistent allegations of involvenent in a serious crinme under
international law, with a viewto trying or extraditing them They are
consequently bound to take legislative or other measures under internal |aw
to ensure the inplenentation of the provision on universal jurisdiction

PRI NCI PLE 25. MEASURES TO DETERM NE EXTRATERRI TORI AL JURI SDI CTION I N
| NTERNAL LAW

In the absence of a ratification making it possible to apply a universa
jurisdiction clause to the country where the crine was comitted, States may
for efficiency's sake take neasures in their internal legislation to establish
extraterritorial jurisdiction over serious crinmes under international |aw
commtted outside their territory which by their nature are within the purview
not only of internal crimnal |aw but also of an international punitive system
to which the concept of frontiers is alien

C. Restrictive neasures justified by action to conbat inpunity

PRI NCI PLE 26. SCOPE OF RESTRI CTlI VE MEASURES

Saf eguards nust be established against the misuse to further inpunity
of prescription, amesty, right to asylum refusal to extradite, absence of
in absentia procedure, due obedi ence, |egislation on repentance, the
jurisdiction of mlitary courts and the irrenovability of judges.

PRI NCI PLE 27: RESTRI CTI ONS ON PRESCRI PTI ON

Prescription - of prosecution or penalty - in crimnal cases shall not
run while no effective renmedies are in existence.

Prescription shall not apply to serious crinmes under international |aw,
which are by their nature inprescriptible.

When it does apply, prescription shall not be invoked agai nst civi
or adm nistrative actions brought by victinms seeking reparation for their
injuries.

PRI NClI PLE 28. RESTRI CTI ONS ON THE PRACTI CE OF AMNESTY
VWhen ammesty is intended to establish conditions conducive to a peace

agreement or to foster national reconciliation, it shall be kept within the
fol |l owi ng bounds:
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(a) The perpetrators of serious crinmes under international |aw and the
perpetrators of gross and systematic violations nay not be included in the
ammesty unless the victins have been unable to avail thenselves of an
effective renmedy and obtain a fair and effective decision

(b) Insofar as it may be interpreted as an admi ssion of guilt, ammesty
cannot be inposed on individuals prosecuted or sentenced for acts connected
with the peaceful exercise of their right to freedom of opinion and
expression. Wen they have done nothing but exercise this legitimte right,
as guaranteed by articles 18 to 20 of the Universal Declaration of Human
Ri ghts and 18, 19, 21 and 22 of the International Covenant on Civil and
Political Rights, the law shall consider any judicial or other decision
concerning themto be null and void; their detention shall be ended
uncondi tional ly and wi t hout del ay;

(c) Any individual convicted of offences other than those laid down in
par agraph (b) of this principle who cones within the scope of the amesty is
free to refuse it and request a retrial if he has been tried w thout benefit
of the right to a fair hearing guaranteed by articles 10 and 11 of the
Uni versal Declaration of Human Rights and articles 9, 14 and 15 of the
International Covenant on Civil and Political Rights or if he has been
subj ected to i nhuman or degrading interrogation, especially under torture.

PRI NCI PLE 29. RESTRICTIONS ON THE RI GHT OF ASYLUM

Under article 1, paragraph 2, of the Declaration on Territorial Asylum
adopted by the General Assenbly on 14 Decenber 1967, and article 1 F of the
Convention relating to the Status of Refugees of 28 July 1951, States may not
extend such protective status, including diplomatic asylum to persons wth
respect to whomthere are serious reasons to believe that they have comitted
a serious crinme under international |aw

PRI NCI PLE 30. RESTRI CTI ONS ON EXTRADI TI ON

Per sons who have conmitted serious crinmes under international |aw
may not, in order to avoid extradition, avail thenselves of the favourable
provi sions generally relating to political offences or of the principle of
non-extradition of nationals. Extradition should always be deni ed, however,
especially by abolitionist countries, if the individual concerned risks the
death penalty in the requesting country.

PRI NCI PLE 31. RESTRICTI ONS ON THE EXCLUSI ON COF | N ABSENTI A PROCEDURE

Except for establishing a guarantee of inpunity, non-recognition of
in absentia procedure by a |l egal systemshould be Iinmted to the sentencing
stage to enabl e the necessary investigations, including the hearing of
wi t nesses and victins, to be carried out and charges to be preferred, followed
by wanted notices and arrest warrants, if necessary international, executed
according to the procedures laid down in the Constitution of the Internationa
Crimnal Police Oganization (ICPO - Interpol
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PRI NCI PLE 32. RESTRI CTI ONS ON THE PRI NCI PLE OF DUE OBEDI ENCE

(a) The fact that the perpetrator of violations acted on the orders of
his Government or of a superior does not exenpt himfromcrimnal or other
responsi bility but nay be regarded as grounds for reducing the sentence if
justice permts.

(b) The fact that violations have been comritted by a subordi nate does
not exenpt his superiors fromcrimnal or other responsibility if they knew or
had at the tine reason to believe that the subordinate was comrtting or about
to commt such a crine and they did not take all action within their power to
prevent or stop him The official status of a perpetrator of a crine under
international |law - even a head of State or governnent - does not exenpt him
or her fromcrimnal responsibility and is not grounds for a reduction of
sent ence.

PRI NCI PLE 33. RESTRI CTI ONS ON THE EFFECTS OF LEG SLATI ON ON REPENTANCE

The fact that, once the period of persecution is over, a perpetrator
di scl oses the violations that he or others have committed in order to benefit
fromthe favourable provisions of |egislation on repentance cannot exenpt him
fromcrimnal or other responsibility. The disclosure may only provide
grounds for a reduction of sentence in order to encourage revel ation of the
truth.

Di scl osures made during the period of persecution nay attract a
reducti on extending as far as absolute discharge in view of the risks the
perpetrator ran at the tine. |In that case, principle 30 notw thstanding,
the perpetrator nay be granted asylum - not refugee status - in order to
facilitate revelation of the truth

PRI NCI PLE 34. RESTRICTI ONS ON THE JURI SDI CTI ON OF M LI TARY COURTS

In order to avoid mlitary courts, in those countries where they have
not yet been abolished, helping to perpetuate inpunity by virtue of a |lack of
i ndependence resulting fromthe chain of command to which all or sone of their
menbers are subject, their jurisdiction nust be linted solely to specifically
mlitary offences commtted by military personnel, excluding human rights
violations constituting serious crines under international |aw, which come
under the jurisdiction of the ordinary domestic courts or, where necessary,
an international court.

PRI NCI PLE 35. RESTRICTI ONS ON THE PRI NCI PLE CF THE | RREMOVABI LI TY OF JUDGES

The principle of irrenovability, as the basic guarantee of the
i ndependence of judges, nust be observed in respect of judges who have been
appoi nted in accordance with a procedure consistent with a constitutiona
State. Conversely, judges unlawfully appointed or who derive their judicia
power from an act of allegiance may be relieved of their functions in
accordance with the principle of parallelism They may ask to be afforded the
guarantees laid down in principles 49 and 50, in particular with a viewto
seeking reinstatenent, where applicable.



E/ CN. 4/ Sub. 2/ 1997/ 20
page 25

1. R GHT TO REPARATI ON

A. Ceneral principles

PRI NCI PLE 36. RI GHTS AND DUTI ES ARI SI NG OUT OF THE OBLI GATI ON TO MAKE
REPARATI ON

Any human rights violation gives rise to a right to reparation on the
part of the victimor his beneficiaries, inplying duty on the part of the
State to namke reparation and the possibility of seeking redress fromthe
per petrator.

PRI NCI PLE 37. REPARATI ON PROCEDURES

All victinms shall have access to a readily avail able, pronmpt
and effective remedy in the formof crimnal, civil, adm nistrative or
di sci plinary proceedings covered by the restrictions on prescription set out
in principle 29. Their exercise of this right shall afford them protection
against intimdation and reprisals. Exercise of the right to reparation
i ncl udes access to the applicable international procedures.

PRI NCI PLE 38. PUBLI Cl ZI NG REPARATI ON PROCEDURES

Ad hoc procedures enabling victins to exercise their right to reparation
shoul d be given the wi dest possible publicity by private, as well as public,
conmuni cati ons nedia. This dissem nation should take place both within and
outside the country, through, anong other channels, consul ar departnents
particularly in countries to which | arge nunmbers of victinms have been forced
into exile.

PRI NCl PLE 39. SCOPE OF THE RI GHT TO REPARATI ON

The right to reparation shall cover all injuries suffered by the victim
it shall include individual nmeasures concerning the right to restitution
conpensation and rehabilitation, and general reparation nmeasures such as
measures of satisfaction and guarantees of non-repetition

B. | ndi vi dual neasures of reparation

PRI NCl PLE 40. MEASURES OF RESTI TUTI ON

Restitution, the purpose of which shall be to seek to restore the
victimto his or her former circunstances, entails restoring, inter alia, the
exercise of individual freedoms and the right to citizenship, to famly life,
to return to one's country, to enploynment and to property ownership
PRI NCl PLE 41. MEASURES OF COWPENSATI ON

Conpensati on nust equal the financially assessabl e value of all damage
suffered, particularly:

(a) Physi cal or mental injury, including pain, suffering and enotiona
shocks;

(b) The | oss of an opportunity, including educational opportunities;
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(c) Mat eri al damage and | oss of incone, including | oss of earnings;

(d) Attacks on reputation or dignity;

(e) Costs of |egal assistance and val uati ons.

The right to conpensation may be exercised collectively, on behalf of
groups of victins, under bilateral or nultilateral agreenments follow ng an
armed conflict.

PRI NCI PLE 42. MEASURES OF REHABI LI TATI ON

Measures of rehabilitation shall include coverage of the costs of
medi cal , psychol ogi cal or psychiatric care, as well as social, |egal and
ot her services.

PRI NCl PLE 43. SPECI AL MEASURES | N CASE OF FORCED DI SAPPEARANCE

When the fate of a di sappeared person is elucidated, the victinms famly
nmust be notified so that, should the victimhave died, the body can be
reclaimed after identification whether or not the perpetrators have been

identified, prosecuted or tried.

C. General or collective neasures of reparation

PRI NCI PLE 44. MEASURES OF SATI SFACTI ON

Synbol i c nmeasures shall be taken in the follow ng areas as noral and
collective reparation and to satisfy the duty to renmenber:

(a) Public recognition by the State of its responsibility;
(b) O ficial declarations rehabilitating victins;

(c) Commenor ati ve cerenoni es, naning of public thoroughfares,
nmonunents, etc.;

(d) Periodic tribute to the victins;

(e) Acknow edgenent in history textbooks and human rights training
manual s of a faithful account of exceptionally serious violations.

D. Guarantees of non-repetition

PRI NCI PLE 45. AREAS AFFECTED BY GUARANTEES OF NON- REPETI TI ON

The State shall take appropriate neasures to ensure that the victins
cannot again be confronted with violations which undermine their dignity.
Priority consideration shall be given to:

(a) Measures to di sbhand parastatal armed groups;

(b) Measures repealing emergency provisions, |egislative or otherw se,
whi ch have been conducive to violations;
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(c) Adm ni strative or other neasures vis-a-vis State officials
inmplicated in serious human rights violations.

PRI NCI PLE 46. DI SBANDMENT OF UNOFFI Cl AL ARMED GROUPS DI RECTLY OR | NDI RECTLY
LI NKED TO THE STATE AND COF PRI VATE GROUPS BENEFI TI NG FROM I TS
PASSI VI TY

In order to ensure the effective di sbandnment of such groups, the
nmeasures to be taken shall be first and forenost in the follow ng areas:

(a) Reconstruction of organi zational structure by identifying
operatives so as to reveal their position, if any, in the admnistration
particularly in the arnmy and the police, and by determ ning the covert |inks
which they maintained with their active or passive partners, particularly in
the informati on and security services or in pressure groups. The information
t hus acquired shall be made public;

(b) Thor ough i nvestigation of the information and security services
with a viewto redefining their functions;

(c) Securing the cooperation of third countries which m ght have
contributed to the creation and devel opnent of such groups, particularly by
provi ding financial or |ogistical support;

(d) Drawi ng up a recycling plan to ensure that menbers of such groups
are not tenpted to join the ranks of organized crine.

PRI NCI PLE 47. REPEAL OF EMERGENCY LEG SLATI ON AND COURTS

Emergency | egislation and courts of any type adopted or set up during
the period of repression nust be repeal ed or abolished insofar as they
infringe the fundanental rights and freedons guaranteed in the Universa
Decl arati on of Human Rights and the International Covenant on Civil and
Political Rights.

Habeas corpus, whatever nane it may be known by, nust be considered a
fundanmental right of the individual and as such a non-derogable right.

PRI NCI PLE 48. ADM NI STRATI VE AND OTHER MEASURES VI S- A-VI S STATE OFFI Cl ALS
| MPLI CATED | N SERI OUS HUMAN RI GHTS VI OLATI ONS

These neasures are of a preventive, not punitive character; they
may therefore be taken by adm nistrative decision, provided that the
i npl enment ati on procedures are provided for by legislation, or by a contractua
agreenent concluding a process of national dialogue or a peace accord, as the
case may be

They are intended to avoid any adm nistrative obstacle or challenge to
the process of restoring, or the transition to, peace and/or denocracy.

They are therefore quite distinct fromthe punitive and judicial
measures provided for in principles 19 et seq. to be applied by the courts
to persons prosecuted and tried for human rights violations.
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PRI NCI PLE 49. | MPLEMENTATI ON OF ADM NI STRATI VE MEASURES
| mpl ement ati on of admi nistrative neasures should be preceded by an
i nventory of positions of responsibility with inmportant decision-making power
and therefore an obligation of loyalty to the process in progress. 1In the
i nventory, priority should be given to positions of responsibility in the

army, the police and the judiciary.

In assessing the situation of each serving official, consideration wll
be given to:

(a) H s human-rights record, particularly during the period of
repr essi on;

(b) Non-i nvol venent in corruption

(c) Pr of essi onal conpetence;

(d) Skill in pronoting the peace and/or denpcratization process,
particularly with regard to the observance of constitutional guarantees and
human rights.

Deci si ons shall be nade by the head of Governnment or, under his
responsibility, by the minister under whomthe official works after the
of ficial concerned has been inforned of the conplaints agai nst himand has
been given a due hearing or summobnsed for this purpose.

The official may appeal to the appropriate adm nistrative court.

However, in view of the special circunstances inherent in any transition
period, the appeal nay be heard by an ad hoc comm ssion wth exclusive
jurisdiction, provided that it nmeets the criteria of independence,
inmpartiality and procedure laid down in principles 6, 7 (a), 8 (a) and (b)
and 10.

PRI NCl PLE 50. NATURE OF MEASURES THAT CAN BE TAKEN AGAI NST STATE OFFI Cl ALS

Except where he has been confirned in his position, the official
concerned may be

(a) Suspended pending his confirmation or appointnent to another post;
(b) Transferred;

(c) Denot ed

(d) O fered early retirenent;

(e) Di sm ssed.

In the case of judges, the decision shall be taken in the light of the
rel evant provisions of principle 35.



