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REFORMING PAKISTAN’S PRISON SYSTEM

EXECUTIVE SUMMARY AND RECOMMENDATIONS

A corrupt and dysfunctional prison system has contributed
to —and is a manifestation of — the breakdown of the rule
of law in Pakistan. Heavily overpopulated, understaffed
and poorly managed, the prisons have become a fertile
breeding ground for criminality and militancy, with pris-
oners more likely to return to crime than to abandon it.
The system must be examined in the context of a deterio-
rating criminal justice sector that fails to prevent or pros-
ecute crime, and protects the powerful while victimising
the underprivileged. Yet, while domestic and international
actors alike are devoting more resources to improve polic-
ing and prosecution, prisons continue to be largely neglect-
ed. The Pakistan Peoples Party (PPP)-led government at
the centre and the four provincial governments, as well
as the country’s international partners, should make penal
reform a central component of a criminal justice reform
agenda.

Pakistan lacks a systematic program for the capacity build-
ing of prison staff, while existing regulations on postings,
transfers and promotions are frequently breached because
of nepotism and political interference. Given weak account-
ability mechanisms for warders and prison superintendents,
torture and other brutal treatment are rampant and rarely
checked. Moreover, with out-dated laws and procedures,
bad practices and poor oversight, the criminal justice sys-
tem is characterised by long detentions without trial. Asa
result, prisons remain massively overcrowded, with near-
ly 33,000 more prisoners than the authorised capacity.
The large majority of the total prison population —around
50,000 out of 78,000 — are remand prisoners awaiting or
on trial. With more than two dozen capital offences, in-
cluding many discriminatory provisions that carry a manda-
tory death penalty, the death-row population is the largest
in the world, though the current government has placed
an informal moratorium on executions.

Circumventing the justice system, the military has detained
thousands of people, ostensibly suspected of terrorism but
including thousands of political dissidents and others op-
posed to the military’s policies, especially in Balochistan,
Khyber Pakhtunkhwa (KPK) and the Federally Adminis-
tered Tribal Areas (FATA). Its methods include torture,
collective justice and extrajudicial killings. By swelling

public resentment, such practices are more likely to create
terrorists than counter them. Instead of establishing parallel,
unaccountable and illegal structures, countering militancy
requires the reform of a dysfunctional criminal justice sys-
tem. The separation of low-level offenders and suspects,
particularly impressionable youth, from the criminal hard-
core is particularly urgent.

In violation of the Juvenile Justice System Ordinance (JJSO),
children continue to be arrested for petty offences and il-
legally detained for days and even months; in the absence
of adequate facilities, their exposure to hardened criminals,
including jihadis, makes them more likely to embrace crime,
including militancy, after they are released than before
they were imprisoned.

Yet, with jails overflowing, it is nearly impossible to iso-
late hardened criminals, including militants, from remand
prisoners, juveniles and low-level or first-time offenders.
Provincial governments are trying to reduce overcrowding
by constructing more prisons and barracks. This strategy
is not sustainable. The problem is not simply one of inad-
equate infrastructure. The prison population will continue
to increase so long as bail rights are rarely granted, and
accused persons are seldom brought to court on their trial
dates. Recent legislation under the current government that
makes it easier to obtain bail is a step in the right direction,
but only if consistently applied by the courts.

There is, however, an acute shortage of probation and pa-
role officers and no systematic programs to rehabilitate
released prisoners. In addition to improving police and
judicial functioning, the national and provincial govern-
ments should invest in establishing an effective probation
regime; creating alternatives to imprisonment for petty
crimes, such as fines, community service, community con-
finement and mental health and drug treatment; and provid-
ing free legal aid to those who cannot afford it, including
by fully resourcing public defenders’ offices. Strong action
should also be taken against police and prison officials for
often failing to get prisoners to court on their trial dates,
or often only doing so after bribes have been paid.

Like the police and courts, the prison system is a major
contact point between citizen and state, reflecting the
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public’s access to justice. Major reforms are necessary to
restore public confidence in the government’s ability to
enforce the rule of law while protecting the rights of all
citizens. Having ratified the International Covenant on
Civil and Political Rights (ICCPR) and the UN Conven-
tion Against Torture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment (UNCAT) in June 2010, the
government should allocate the necessary human and
financial resources and meet its obligations under these
international treaties, so as to ensure that torture and other
ill-treatment of detainees are stopped and that officials
and institutions responsible for such practises are held
accountable. If Pakistan’s prison system remains brutal,
opaque and unaccountable, it will continue to aggravate
rather than help resolve the country’s major internal secu-
rity challenges.

RECOMMENDATIONS

To the Federal Government of Pakistan and
Provincial Governments:

1. Repeal the Actions (in Aid of Civil Power) Regula-
tion 2011 for the Federally Administered Tribal Areas
and Provincially Administered Tribal Areas, and re-
place the Frontier Crimes Regulations (FCR) 1901,
with an updated Penal Code, Criminal Procedure Code
and Evidence Act, in accordance with Article 8 of
the constitution and internationally accepted human
rights standards.

2. Commit to the abolition of torture and other ill-
treatment of detainees in all places of detention, and
with the necessary financial and human resources
take tangible steps to implement international conven-
tions that Pakistan has ratified, including the Interna-
tional Covenant on Civil and Political Rights (ICCPR)
and the UN Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punish-
ment (UNCAT).

3. Address overcrowding in prisons by:

a) enforcing existing bail laws, and urging the high
judiciary to hold trial court judges accountable for
failing to grant bail according to the law;

b) passing a new law requiring judges to allow bail
unless there are reasonable grounds to believe the
prisoner would abscond or commit further offenc-
es; and

c) reforming the sentencing structure for non-violent
petty crimes and first-time offenders to include
alternatives to imprisonment, such as fines, pro-
bation, community service and psychological and
drug treatment.

Implement the federal Public Defender and Legal
Aid Office Act and pass and implement provincial
equivalents without delay; and fund and support NGOs
providing free legal aid to prisoners until such offices
are established.

Improve the quality of prison staff by:

a) making the inspectorate of prisons an autonomous
organisation instead of an attached department of
the provincial home ministry;

b) raising salaries, and linking salaries and privileges
to those of the police;

€) ensuring recruitment on merit and streamlining
promotion mechanisms to allow the most deserv-
ing to be rewarded with career advancement oppor-
tunities;

d) building a training institution in each of the four
provinces; and

e) improving the quality of instruction provided to
prison staff through the introduction of modern
curricula, based on international standards.

Crack down on criminality and improve prison secu-
rity by:

a) taking action against prison officials for failing to
enforce security-related regulations;

b) preventing access to mobile phones; taking steps
to reduce substance abuse and other criminal activ-
ity within prisons; and taking action against prison
staff responsible for providing prohibited material
to inmates;

c) training prison staff to more effectively quell riots
and repel attacks by prisoners and providing the
staff with adequate equipment; and

d) installing jamming devices and CCTVs in all major
prisons.

Improve conditions for prisoners and ensure that they
are consistent with legal requirements by:

a) constituting criminal justice coordination commit-
tees at the national, provincial and district levels, as
mandated by Police Order (2002), and authorising
them to regularly visit prisons to examine condi-
tions, determine prison administrators’ adherence
to law and raise prison-related issues with respon-
sible government officials and policymakers;

b) constituting public safety commissions at the na-
tional, provincial and district levels, as mandated
by Police Order (2002), and extending their au-
thority to hold prison officials accountable for
failure to uphold prisoners’ rights and to maintain
required standards in prison administration;
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¢) ending the practice of putting condemned prison-
ers in death row cells while their appeals are still
pending, shifting them instead to general barracks;

d) investing in better medical care for inmates by al-
locating more resources and engaging with philan-
thropists and NGOs to provide better facilities;

e) building separate detention facilities for women
prisoners and ending the practice of housing them
in separate barracks within male prisons;

) eliminating the practice of keeping juveniles in reg-
ular prisons, including by establishing functional
borstal institutions in each province; and

g) amending the Anti-Terrorism Act (ATA), 1997,
to require juveniles charged under it to be tried in
juvenile courts.

Take steps toward the reintegration and rehabilitation
of released prisoners by:

a) investing in education services and vocational train-
ing for inmates, particularly youth and women, to
inculcate skills needed to re-enter the workforce;

b) improving the functioning of probation and rec-
lamation departments by developing specialised
training and curriculums for probation officers and
prison staff in the National Academy for Prisons
Administration (NAPA), the Punjab Prisons Staff
Training Institute and other training institutes;

c) directing each provincial home ministry to assess
the number of probation and parole officers re-
quired by existing and expected caseloads and to
increase their numbers accordingly, while provid-
ing them with proper offices and adequate facilities,
including transport; and

d) engaging with probationers’ family members and
encouraging community involvement in their re-
habilitation and reintegration.

End military-devised “de-radicalisation” programs,
developing instead a holistic policy aimed at prevent-
ing jihadi recruitment, including separating juveniles
and other minor and first-time offenders from the adult
prison population; making bail the norm rather than
the exception; and establishing an effective probation
and rehabilitation regime along the lines suggested
above.

11.

12.

a) improving training programs for prison staff based
on revised curriculums that bring existing prison
procedures in line with international standards;

b) supporting the computerisation of prison and pro-
bation records;

c) working with training institutes to improve train-
ing for probation personnel and with reclamation
officials/departments to rehabilitate and reintegrate
released prisoners into society and the workforce;
and

d) supporting NGOs that provide legal aid, education,
and vocational training to prisoners, particularly
juveniles.

Urge the Pakistan military to provide international and
domestic humanitarian agencies, including the Inter-
national Committee of the Red Cross (ICRC), com-
plete access to the estimated thousands of detainees,
including juveniles, under its custody, including that
of its intelligence agencies, in Balochistan, Khyber
Pakhtunkhwa and FATA.

Condition military assistance on the Pakistani military
immediately ending practices that violate internation-
al conventions and basic international legal standards,
including illegal detention, collective justice, torture,
and extrajudicial killings; and scrutinise the military’s
actions when reporting on Pakistan’s compliance with
the ICCPR, UNCAT and other treaties.

Islamabad/Brussels, 12 October 2011

To the International Community,
in particular the U.S.:

10. Support the government’s reform agenda, allocating
a substantial portion of civilian law enforcement as-
sistance to prison reform, with a focus on:
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REFORMING PAKISTAN’S PRISON SYSTEM

I. INTRODUCTION

Pakistan’s prison system, like the rest of its criminal justice
sector,! is incapable of keeping pace with rising crime
and other critical security challenges, particularly the
spread of violent extremism countrywide.? Although the
current democratic transition has seen the government
and its international partners take some major steps to
strengthen the capacity of civilian law enforcement agen-
cies, prisons® — and their enormous population — are too
often neglected in justice-related reforms.

All four provinces have significantly more prisoners than
their sanctioned capacity. A number of factors are respon-
sible for the overburdening, including the failure of prison
authorities to convey prisoners to hearings on schedule;
inadequate legal aid for those who cannot afford to pay for
it; too few properly trained trial lawyers; the increasing
reluctance of the judiciary to accord bail for even petty
offences; and the inability of many prisoners to post bail
even when it is available.* The largest province, Punjab,
has over 53,000 inmates against a total authorised capaci-
ty of 21,527.° In Sindh, the prison population has been
reduced considerably since 2009, from over 20,000 to
13,282, but remains well above the authorised capacity of
10,450. In Khyber Pakhtunkhwa (KPK), there are 8,450
prisoners against a total capacity of 8,000, while in Balo-

! See Crisis Group Asia Reports N°196, Reforming Pakistan’s
Criminal Justice System, 6 December 2010; N°160, Reforming
the Judiciary in Pakistan, 16 October 2008; and N°157, Re-
forming Pakistan’s Police, 14 July 2008.

2For detailed analysis on these challenges, see Crisis Group
Asia Reports N°164, Pakistan: The Militant Jihadi Challenge,
13 March 2009; and N°95, The State of Sectarianism in Paki-
stan, 18 April 2005.

®For the purposes of this report, the term “prison” is used to
designate all places of detention for prisoners under judicial
custody, under trail or convicted. Where the term “jail” is used,
it forms part of the official name of an institution, office or
document. Other facilities include police lock-ups and military
detention centres.

*See Crisis Group Report, Reforming Pakistan’s Criminal Jus-
tice System, op. cit.

>«Qvercrowded prisons: No separate jail for militants, Senate
panel informed”, The Express Tribune, 17 May 2011.

chistan, there are 2,643 against a capacity of 2.481.° The
vast majority of prisoners are on remand.”’

Prisons are grossly understaffed and are poorly equipped.
With only one training institution for prison staff coun-
trywide, the National Academy for Prisons Administration
(NAPA) in Lahore (formerly the Central Jail Staff Train-
ing Institute), prison personnel generally lack the skills as
well as the resources to manage prison populations.

Living conditions for prisoners are abysmal, with inade-
quate funding resulting in prisons often lacking health care
facilities and sufficient medical personnel. The preva-
lence of HIV/AIDS and other diseases is rising in the ab-
sence of proper screening and/or vaccination of detainees
for communicable diseases.? The acute shortage of proper-
ly trained, disciplined and well-paid staff has also caused
a spike in crime within prison premises, including of sub-
stance abuse and violence. The overcrowded facilities
make it difficult to isolate hardened criminals, including
militants, from remand prisoners (known as under-trial
prisoners in Pakistan), minor and first-time offenders and
juveniles. Further, using easily available mobile phones,
and at times with staff connivance, prisoners have planned
and helped to execute terror attacks and other criminal
operations, including kidnappings.

Prison reform is, therefore, central to curbing rising crime
and militancy, fixing a deteriorating criminal justice sys-
tem and enforcing the rule of law. This report is based on

®Figures obtained from Sindh prisons officials in Karachi and
for Balochistan from the provincial prisons department, Quetta.
The numbers for KPK and Balochistan do not include suspect-
ed militants and political dissidents illegally detained by the
military and its intelligence agencies.

"In 2011, Punjab had 34,069 remand prisoners and Sindh had
10,210. Crisis Group interviews, Punjab prisons officials, La-
hore, 15 March 2011; and Ghulam Qadir Thebo, inspector gen-
eral of prisons, Sindh, Karachi, 20 April 2011. The most recent
available statistics show that as of 2010, Pakistan had 40 pris-
oners per 100,000 of the population. By way of comparison, in
2009, the statistic for the U.S. was 743 per 100,000. See “World
Prison Brief”, International Centre for Prison Studies, www.
prisonstudies.org/info/worldbriefiwpb_country.php?country=107.
8«Jails, prisoners and disappearances”, State of Human Rights
in Pakistan, 2010, Human Rights Commission of Pakistan (HRCP),
Lahore, April 2011.
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extensive interviews with prison officials and police, law-
yers, NGO staff and human rights activists in Islamabad,
Lahore, Karachi and Quetta in order to identify the flaws
in the system. It recommends reforms to modernise the
prison administration and to protect the rights of prisoners,
including the un-convicted. It also identifies measures to
transform the prison system’s current ethos of detention
and punishment to one focused on providing justice and
enabling the rehabilitation and reintegration of prisoners.
It follows from earlier Crisis Group work on justice sec-
tor reform, forming part of a series of reports that, since
2004, have analysed the functioning of judicial institu-
tions, the police force, prosecution services and bodies of
law, recommending policies and reforms to make gov-
ernments more capable of tackling internal and external
security threats, enforcing the state’s writ and, since Feb-
ruary 2008, entrenching democratic rule.

1. IMPRISONMENT AND FLAWED
JUSTICE

A. DETERIORATING STANDARDS OF JUSTICE

The conditions of Pakistan’s prisons should be examined
in the context of a criminal justice system that protects the
powerful, victimises politically and economically margin-
alised citizens and has a declining writ over large parts of
the country. The Pakistan Penal Code (PPC), Evidence
Act and Criminal Procedure Code (CrPC) form the foun-
dation of that system. All three codes are outdated. There
are also numerous special laws such as the Anti-Terrorism
Act (ATA), 1997 and the National Accountability Ordi-
nance, 1999.

Moreover, parallel legal systems prevail in large parts of
the country. The Frontier Crimes Regulations (FCR) of
1901, an oppressive colonial-era legal framework, gov-
erns the Federally Administered Tribal Areas (FATA).
Khyber Pakhtunkhwa’s (KPK) Provincially Administered
Tribal Areas (PATA)" is governed by Sharia (Islamic law)
under the Nizam-e-Adl (2009)." While the regular system
has failed, these parallel systems are instruments of brutal
and discriminatory justice, leaving thousands of detainees
with little, if any, recourse to challenge their imprisonment.

Religious laws have also warped the penal system, both
swelling prison populations by encouraging false cases
and vigilante justice and enabling criminals to evade jus-
tice by, for example, allowing murder to be settled out of
court.” Sentencing, too, has increasingly deviated from
international norms and constitutional protections. For in-
stance, the Hudood Ordinances, promulgated by General
Zia-ul-Haq in 1979, prescribe punishments according to
ultra-orthodox Islamic law for theft, highway robbery, in-
toxication, blasphemy, rape, adultery and extra-marital
sex that include amputation of limbs, flogging, stoning
to death and other forms of capital punishment. The blas-

% The Federally Administered Tribal Areas (FATA) include sev-
en administrative districts or agencies: Bajaur, Orakzai, Moh-
mand, Khyber, Kurram, North Waziristan and South Waziri-
stan; as well as the Tribal Areas adjoining Bannu district, Pesh-
awar district, Kohat district and Dera Ismail Khan district.
The Provincially Administered Tribal Areas (PATA) com-
prise the districts of Buner, Chitral, Lower Dir, Upper Dir, Ma-
lakand, Shangla and Swat, as well as the Tribal Area adjoining
Mansehra district and the former state of Amb, administered since
1975 under a separate civil and criminal code from the rest of
Khyber Pakhtunkhwa.

1 See Crisis Group Report, Reforming Pakistan’s Criminal Jus-
tice System, op. cit.

2The Qisas (retribution) and Diyat (blood money) law allows
the relatives of a murder victim to pardon the killer in return for
monetary compensation.
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phemy and anti-Ahmadi laws carry a mandatory death
penalty.™ In 1996, Benazir Bhutto’s second government
repealed the Execution of the Punishment of Whipping
Ordinance, 1979, which mandated the whipping of con-
victs, but the punishment still applies to Hudood cases.
While the harshest penalties like stoning and amputation
have never been carried out, they remain on the books.

The Zia regime also altered the Evidence Act in 1984. Un-
der the Qanun-e-Shahadat (the Evidence Act), for offences
such as rape, which became punishable under Islamic
jurisprudence, building cases against alleged offenders
now requires far stricter and more discriminatory levels
of evidence. In Hudood cases, the testimony of two wom-
en witnesses is required and is considered equal to that of
one man. Women need four witnesses to prove rape; until
the Women Protection Act of 2006 separated rape and
extra-marital sex, returning the former offence to the Penal
Code, the failure to prove the accusation had regularly re-
sulted in a charge of engaging in extra-marital sex, which
could be punishable by death.

Similarly, the blasphemy law’s vague language in effect
delegates authority to private citizens and public officials
to enforce social biases, including by easily bringing false
cases against religious and sectarian minorities. In 2010,
at least 64 persons were charged under the law. Three men
accused under the law —a Muslim in Sindh and two Chris-
tian brothers in Punjab — were killed by extremists while
still in police custody.** The higher judiciary has repeat-
edly failed to strike down laws that violate fundamental
constitutional rights by discriminating on the basis of
gender, sect and religion.

Constitutional protections are further limited in the provin-
cially and federally administered tribal areas. Under the
Nizam-e-Adl regulation, Sharia is enforced in PATA by
gazi (Sharia) courts run by government-appointed judicial
officers trained in Islamic law. The framework excludes
many national laws, including ones that provide legal pro-
tections to women.*® The regulation also calls for the crea-
tion of a separate appellate court system: the Dar-ul-Qaza,
at the level of the High Court, and a final appellate court,
the Dar-ul-Dar-ul-Qaza, at the level of the Supreme Court.
In May 2011, the chief justice of the Peshawar High Court
formally inaugurated the Dar-ul-Qaza in Mingora, where
125 cases have already been directly instituted. Around
3,000 cases relating to the Malakand area, filed before the

Peshawar High Court, will now be transferred to Mingo-
ra’s Dar-ul-Qaza.’®

Under FATAs arbitrary justice system, including the FCR’s
collective punishment and preventive detention clauses,
thousands are incarcerated outside the regular prison sys-
tem and beyond the jurisdiction of the country’s judici-
ary." In August 2011, President Asif Ali Zardari signed
the Amendments in FCR (2011),*® under which an accused
now has the right to bail and must be produced before the
concerned authority within 24 hours of arrest.** Women,
children under the age of sixteen and people over the age
of 65 can no longer be detained under the collective re-
sponsibility clause. Provisions have been made for regu-
lar prison inspections by the newly constituted FATA
Tribunal and Appellate Authority, as well as by the politi-
cal agent (the senior civil servant in the agency). The FATA
Tribunal enjoys powers of revision against orders passed
by the appellate authority similar to those of a high court
under Article 199 of the constitution.?

While these amendments to the FCR are significant steps
toward incorporating the region within the country’s con-
stitutional and legal framework, much more needs to done.
Collective punishment, for example, will continue (for
males between the ages of sixteen and 65, the primary
target of this provision), under a phased system whereby,
in the first instance, the immediate family of an accused
will be held responsible, followed by members of the sub-

3The Ahmadi are a minority Sunni sect, declared non-Muslim
by the second constitutional amendment.

Y“Freedom of thought, conscience, and religion”, State of
Human Rights in Pakistan, 2010, op. cit., p. 131.

1>See Crisis Group Report, Reforming Pakistan’s Criminal Jus-
tice System, op. cit.

16 «“Chief Justice hears cases to launch Dar-ul-Qaza in Mingo-
ra”, Dawn, 11 May 2011.

"Under the FCR, a federally appointed political agent (PA),
the senior civil bureaucrat in an agency, exercised extensive ex-
ecutive, judicial and revenue powers. Under a preventive clause
that provides for “security and surveillance for the prevention
of murder or culpable homicide or the dissemination of sedi-
tion”, the PA could require an individual who is believed to
pose such a threat to provide a bond or surety “for good behav-
iour or for keeping the peace”. Rejecting the bond, the PA could
impose a three-year jail term. Other clauses empowered the PA
to punish an entire tribe for crimes committed on its territory
through fines, arrests, property seizures and blockades. These
decisions could not be appealed in court. With the August 2011
reforms, these powers are now more limited.

8 The president also signed the Extension of the Political Par-
ties Order 2002 to FATA, allowing for political parties to oper-
ate in the tribal belt.

¥ Magbool Malik, “New political era dawns in FATA”, The
Nation, 13 August 2011.

“The FATA Tribunal will be headed by a chairman and two
other members, one of whom shall be a person who has been a
senior civil servant with experience of tribal administration and
the other a person qualified to be a judge of a high court. The
appellate authority, consisting of a commissioner and additional
commissioner appointed by the provincial governor, will hear
appeals against actions taken by the PA.
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tribe and finally other sections of the main tribe.”* The ju-
risdiction of Pakistan’s superior courts has yet to be ex-
tended to FATA, and the region’s inhabitants continue to
be denied basic rights and political representation at the
provincial level. Rule of law challenges in FATA are ag-
gravated by the military’s heavy-handed operations against
some militant groups, including widespread arbitrary de-
tention and extrajudicial killings.?

The Frontier Corps, a paramilitary force nominally under
the federal interior ministry but headed by regular army
officers, detains suspected militants illegally according to
a three-tier colour-coded system: White: minor criminals
who are returned to their districts, where their individual
tribes assume responsibility for their conduct; Grey: foot
soldiers and facilitators of militant groups, but not their
leaders and planners, who are given seven to fourteen years
imprisonment; and Black: suspected terrorists and plan-
ners, including those with links to international networks,
who are handed over to the military’s intelligence agen-
cies; they are not processed through the justice system.?®

Responding to the military’s need for legal cover for its
actions in FATA and PATA, the civilian government has
resorted to a shortcut that subverts constitutional protec-
tions and undermines the rule of law. It could also likely
swell the number of people detained by the armed forces,
who will remain outside the reach of the normal judicial
system. In June 2011, President Zardari promulgated al-
most identical regulations, the Actions (in Aid of Civil
Power) Regulation 2011 for FATA and the Actions (in Aid
of Civil Power) Regulation 2011 for PATA. Retroactively
applicable to 1 February 2008, they provide legal cover to
the military’s gross human rights and other abuses, includ-
ing illegal detention of hundreds of suspects, and give it
virtually unlimited powers to continue the same practices.

The regulations define “actions in aid of civil power** as

measures undertaken by the military at the federal govern-
ment’s request, within a “defined area” of operation,?
which could include but is not limited to armed action

I Magbool Malik, “New political era dawns in FATA”, op. cit.
22 For more detail, see Crisis Group Asia Report N°178, Paki-
stan: Countering Militancy in FATA, 21 October 2009.

2 See Crisis Group Report, Reforming Pakistan’s Criminal Jus-
tice System, op. cit.

2 According to Article 245 (1) of the constitution, the “Armed
Forces shall ... subject to law, act in aid of civil power when
called upon to do so”.

Z«Defined area” means “the area notified by the federal gov-
ernment, in the case of FATA, and the provincial government,
in the case of PATA, in which action in aid of civil power is
being conducted in order to secure the territory or ensure peace
in any place where armed forces have been requisitioned”. See
Waseem Ahmed Shah, “New regulations give legal cover to
detentions in tribal areas’, Dawn, 13 July 2011.

and may continue until terminated formally by the federal
government. They also provide the federal and provincial
governments or “any person” authorised by them with
sweeping, including indefinite, powers of detention.”®

The military now has legal sanction to detain any person
in the notified area on grounds as vague as obstructing
actions in aid of civil power “in any manner whatsoever”;
strengthening the “miscreants” ability to resist the armed
forces or “any law enforcement agency”; undertaking “any
action or attempt” that “may cause a threat to the solidari-
ty, integrity or security of Pakistan”; and committing or
being “likely to commit any offence under the regulation
so that the said person shall not be able to commit or plan
to commit any offence during the actions in aid of civil
power”.?’ Contravening the Evidence Act, the regulations
provide that a deposition or statement by any member of
the armed forces, or any other officer authorised on their
behalf, shall be sufficient to convict an accused.

The FATA and PATA regulations provide for an over-
sight board to be established, respectively, by the gover-
nor of KPK? and its provincial government, empowered
to review cases within 120 days of a detainee’s arrest and
to prepare a report for consideration by the governor or
the provincial government. There is, however, no limit on
the duration of detention: it can extend for as long as the
“action in aid of civil power” continues.

By not requiring a magistrate’s approval for detention be-
yond 24 hours of arrest, the regulations violate Article
10(2) of the constitution. Under Article 10(4), no law can
authorise preventive detention beyond three months with-
out authorisation from a review board appointed by the
chief justice of the Supreme Court or, in the case of a
provincial law, by the chief justice of the concerned High
Court. After reviewing the case, including hearing the de-
tainee’s appeal, the board can extend the period of deten-
tion for a total of eight months in the case of a person held
for acting in a manner prejudicial to public order, and
twelve months in any other case.

The constitution also requires that the review board for a
law on preventive detention consist of a chairman and two
additional members, each of whom is or has been a judge
of the Supreme Court or a High Court. The oversight
boards under the FATA and PATA regulations will, how-
ever, consist of two civilians and two military officers,
authorised to notify internment centres and to review cas-
es. While the misuse of force during actions in aid of civil
power has been prohibited, the regulations have left it to

% | bid.
" Ibid.
28 Governors of the federal units represent the federation.
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the military’s discretion to identify and punish violators
within its ranks.?®

Rather than further legally isolate the tribal belt, the civil-
ian government should immediately extend the jurisdic-
tion of the Supreme Courtto FATA, invoking Article 247
of the constitution, replacing the FCR 1901 with the Paki-
stan Penal Code, Criminal Procedure Code and Evidence
Act.*® Moreover, although the Supreme Court’s jurisdic-
tion does not currently extend to FATA, it can and should
declare the regulations in PATA as unconstitutional. In-
deed, the judiciary has struck down previous attempts by
governments to extend unchecked policing and judicial
powers to the military in 1977, 1998 and 2008. The June
2011 ordinance is no different. The Supreme Court should
similarly declare the parallel, discriminatory legal system
of the Nizam-e-Adl, 2009, unconstitutional.

B. CIRCUMVENTING THE LAW: ILLEGAL
CusToDY

The military and its intelligence agencies also encroach
on prison affairs, particularly regarding militant/terrorist
suspects. For example, on 29 May 2010, the Inter-Ser-
vices Intelligence directorate (I1SI) took illegal custody of
eleven prisoners from the Adiala Jail in Rawalpindi after
they had been acquitted by the trial court of involvement
in various terrorism related offences.®* In a Supreme
Court hearing on a petition against the army chief and the
ISI’s director general for these prisoners’ disappearance,
an ISI representative admitted that they were in joint ISI-
Military Intelligence (MI) custody and would be tried un-
der the Army Act (1952) for attacks on army personnel
and installations.*

In a missing persons hearing in the Peshawar High Court
in September 2010, the federal attorney general claimed
that the military’s intelligence agencies had detained about
6,000 suspected militants in KPK alone, well before the
presidential order granting the military powers of arrest

and detention, discussed above, was in place to provide
legal cover.®

Security officials argue that such detentions, although not
sanctioned by law, often become a “practical necessity”
in a country where courts and prosecutors are not only in-
capable but also increasingly reluctant to try and convict
militants, for fear of violent retribution.®* A 2010 U.S.
State Department review of Pakistan’s anti-terrorism rul-
ings found an acquittal rate of 75 per cent and concluded
that the legal system was “almost incapable of prosecuting
suspected terrorists”.*® Anti-terrorism courts are indeed
dysfunctional, and the Anti-Terrorism Act of 1997 does
not provide special protection to judges, prosecutors and
witnesses.*® Yet, the military’s justification wears thin
given that many of the disappeared, particularly in Balo-
chistan, are political activists, journalists and other civilian
opponents of the military.*

A 2011 Human Rights Watch report on enforced disap-
pearances in Balochistan found that on many occasions
Baloch political activists suspected of aiding or sympa-
thising with the insurgents were abducted, illegally de-
tained for months at a time, released and abducted again.
It examined 45 cases in detail, most from 2009 and 2010.
In only seven cases were suspects transferred to police cus-
tody and charged with crimes.® Three involved children,
the youngest aged twelve at the time of his disappearance.
In sixteen cases, the abductions were “carried out by, in
the presence of, or with the assistance of uniformed per-
sonnel of the Frontier Corps”.* In March 2011, the gov-
ernment informed a three-member panel of the Supreme
Court that it had constituted an inquiry commission to
handle investigations into the disappearances in Balochi-
stan.”’ It has, however, yet to appoint a chairman to the

2 According to Section 5(1), “[i]f any abuse or misuse of the
use of force during action in aid of civil power is alleged or at-
tributed to any member of the armed forces, the same shall be
investigated within the hierarchy of the armed forces”.
*®Under Article 247 (7), parliament can pass a law extending
the jurisdiction of the Supreme Court or a High Court to FATA.
3L«|_HC seeks trial status of 11 detained men”, Dawn, 21 April
2011.

%2 Azhar Masood, “ISI admits taking away 11 inmates from jail”,
Arab News, 10 December 2010. The Army Act of 1952 allows
military tribunals to try civilians for such attacks. Under Sec-
tion 60 of the Army Act, persons convicted by courts martial of
offences listed in the Act can be given the death penalty, life im-
prisonment or rigorous imprisonment for up to fourteen years.

% Akhtar Amin, “PHC puts military officers on notice in miss-
ing persons case”, Daily Times, 28 September 2010.

% Crisis Group interviews, Lahore and Islamabad, August-
September 2011.

% «Country Reports on Terrorism 2010”, Office of the Coordi-
nator for Counter-terrorism, U.S. Department of State, 18 Au-
gust 2010.

% For more detail, see Crisis Group Report, Reforming Paki-
stan’s Criminal Justice System, op. cit.

% The military is conducting operations in the province, where
a low-level Baloch insurgency is fuelled by the denial of politi-
cal and economic rights. For more detail, see Crisis Group Asia
Briefing N°69, Pakistan: The Forgotten Conflict in Balochi-
stan, 22 October 2007; and Crisis Group Asia Report N°119,
Pakistan: The Worsening Conflict in Balochistan, 14 Septem-
ber 2006.

%8 «\We can Torture, Kill, or Keep you for Years’, Enforced
Disappearances by Pakistan Security Forces in Balochistan”,
Human Rights Watch, 2011.

*hid.

“OTerrence J. Sigamony, “Govt. sets up new commission”, The
Nation, 30 March 2011.
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commission. It must urgently do so, ensuring at the same
time that all Baloch detainees are transferred to civilian
custody and have access to legal representation.

In KPK and FATA, as in Balochistan, the Pakistani author-
ities have barred the International Committee of the Red
Cross (ICRC) from monitoring the plight of several hun-
dred detainees. After the anti-Taliban operation Raah-i-
Raast (Path of Righteousness) in KPK’s Malakand region
in 2009, the military reportedly arrested thousands of
people and kept them in five detention centres. ICRC
officials were last allowed into detention facilities in Bal-
ochistan in July 2008 and into detention facilities in KPK
in October 2009. The ICRC continues to press for author-
isation to return to places of detention in both provinces.

Even as it continues to conduct operations against mili-
tant groups in FATA and KPK, the military maintains
that these target criminal and anti-social elements, so are
not traditional “armed conflict”, subject to Article 3 of the
Geneva Conventions. The civilian government and the
military must understand that every illegal detention and
action undermines the rule of law and, by exacerbating
local grievances, further alienates the Baloch, while creat-
ing a fertile ground for militant recruitment in the insur-
gency-hit KPK.

I11. PRISONS: STRUCTURE,
ORGANISATION AND PERSONNEL

A. LEGAL FRAMEWORK AND CATEGORIES

The legal structure regulating the establishment and man-
agement of prisons and the incarceration, treatment and
transfer of prisoners is based on several colonial-era stat-
utes. The Prisons Act of 1894 continues to serve as the
primary legislative instrument governing prison admin-
istration. It regulates the maintenance of prisons and of-
ficers’ conduct; duties of prison staff; admission, removal
and discharge of prisoners; and treatment and provision
of services/supplies to civil and remand prisoners. It also
regulates convicted prisoners’ discipline, assigning work,
punishing offences within prison premises and controlling
other areas such as health services and visits.

The Prisoner’s Act of 1900 covers areas such as execut-
ing sentences; transferring prisoners from one prison to
another; appointing places for confinement; discharging
prisoners; and ensuring their attendance in court. The Pun-
jab Borstal Act of 1926 provides for the establishment
and regulation of institutions in Punjab for the detention,
training and reformation of adolescent offenders. The Good
Conduct Prisoners Probational Release Act of 1926 pro-
vides for early release of prisoners on the basis of a track
record and good conduct that suggest they were likely to

“abstain from crime and lead a useful and industrious life”.**

The day-to-day superintendence and management of pris-
ons is governed by the Pakistan Prison Rules, 1978, more
commonly known as the Jail Manual, a vast compendium
of regulations comprising 50 chapters and 1,250 rules.
Other post-independence laws include the Sindh Borstal
Schools Act, 1955, which provides for the creation of bor-
stal institutions for juvenile offenders in that province; the
West Pakistan Maintenance of Public Order Ordinance
(MPO), 1960, permitting preventive detention and control
of persons and publications “for reasons connected with
public safety, public interest and the maintenance of pub-
lic order”,*? the Probation of Offenders Ordinance, 1960,
allowing for release on probation in some cases; the Ju-
venile Justice System Ordinance, 2000, providing for the
“protection of children involved in criminal litigation”,
their “rehabilitation in society” and the “reorganisation of
juvenile courts”;* and the Mental Health Ordinance,
2001, regulating the inspection of “mentally disordered”
prisoners.**

“'Rules 4-9 of the Jail Manual.

“2preamble, Maintenance of Public Order Ordinance, 1960.
“*preamble, Juvenile Justice System Ordinance, 2000.

* Chapter I1X of the Mental Health Ordinance, 2001.
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Like policing, prisons are a provincial subject, with each
of the four provincial governments responsible for their
establishment, maintenance and improvement, recruitment
and salaries of prison staff, and prison-related legislation.
There are four kinds of prisons in each province:*®

Central prisons: Each division* in a province has a cen-
tral prison, which accommodates more than 1,000 prison-
ers, irrespective of the length of sentence. The provincial
government has discretionary authority to redesignate any
special prison or district prison as a central prison.*’

Special prisons: These include women’s prisons, open
prisons, borstal institutions and juvenile training centres.
The provincial government can establish a special prison
at a time and place of its choosing or can declare any ex-
isting prison a special prison.*

District prisons: Other than central prisons or special pris-
ons, all prisons are designated as district prisons, which,
in turn, are divided into three classes: first class, capable
of accommodating 500 prisoners or more, sentenced up to
five years; second class, capable of accommodating be-
tween 300 and 500, sentenced up to three years; and third
class, capable of accommodating less than 300, sentenced
up to one year.

Sub-jails: These are smaller facilities where criminal sus-
pects may be detained on remand. A provincial govern-
ment can declare any place “by general or special order”

a “subsidiary jail”.*

B. PERSONNEL

A provincially-appointed inspector general of prisons heads
the prisons establishment, exercising overall control and
supervision of all prisons in the province.*® One or more
deputy inspectors general (DIG) may be appointed. Under
Rule 890 of the Jail Manual, an inspector general is gener-
ally appointed by promoting the DIG. If none is available,
the provincial government appoints to the position a super-
intendent of prisons with at least five years’ experience and
“due regard to ability, integrity and seniority”.>* The DIG
post is filled in the same way.

Subject to provincial budgetary provisions, the inspector
general exercises control over all expenditure related to
maintenance and all matters relating to prison administra-

tion.”* He is required to visit and inspect every facility under
his jurisdiction at least once a year to ensure conformity
to the Prisons Act, 1894, and all other relevant rules and
regulations, and to ensure that “the management of such
prison is in all respects efficient and satisfactory”.> In the
first week of October each year, the inspector general has
to submit a report on the administration of prisons to the
provincial government, along with statistical and other in-
formation “in such form as the government may from time
to time prescribe”.’

The District Coordination Officer (DCO), the senior bureau-
cratin adistrict’s administration, also has the authority to
visit and inspect all prisons in that district to “satisfy him-
self that the provisions of the Prisons Act, 1894, and all
rules, regulations issued hereunder applicable to such pris-
on are duly observed and enforced”.>® The DCO can issue
orders regarding prison maintenance, provided they are
consistent with the provisions of the Prisons Act.*® The
DCO s also authorised to appoint honorary teachers, spe-
cialising in religious and “moral” education, to deliver
lectures to prisoners once a week.*’

A superintendent is in charge of the day-to-day functioning
of an individual prison, assisted by one or more deputy
and assistant superintendents. These officials are recruit-
ed through a competitive examination held by the provin-
cial public service commission and are appointed by the
provincial government. The superintendent’s duties include
maintenance, care, custody and control of all prisoners;
maintaining order and discipline among the prisoners, as
well as among subordinate officers; controlling all prison-
related expenditure; and inquiring into, adjudicating and
prescribing punishment for all prison offences and breach-
es of discipline.® He is required to visit the prison at least
once every working day. The superintendent of a district
prison must, “as far as is practicable”, observe every pris-
oner in his charge every day; superintendents of central
prisons must do so once every two days.>® Superintendents
are directed to visit prisons at unannounced times to deter-
mine compliance to rules and orders and also to inspect
the food every day.®

Medical care is entrusted to a senior medical officer from
the provincial health department. Such officers work full-
time in central prisons and first-class district prisons and
part-time in other prisons. They are responsible for all as-

**Rule 4, Jail Manual.

“® A division is an administrative grouping of several districts.
*"Rule 5(i) and 5(ii), Jail Manual.

*®1bid, Rule 6(i) and 6(iii).

*Section 3(1)(c) of the Prisons Act, 1894.

%%1bid, Section 5.

> Rule 890, Jail Manual.

52|bid, Rule 893.

%3 1bid, Rules 897 and 898.
% Ibid, Rule 900.

**Ibid, Rule 907(i).

% |bid, Rule 908.

1bid, Rule 912.

%8 bid, Rule 940(ii)(a-d).
% bid, Rule 943.

% bid, Rules 944, 945.
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pects of the physical and mental health of the prisoners
under their care, as well as general hygiene on the prem-
ises, and at least once every week must inspect every part
of the prison to guarantee “nothing exists therein which is
likely to be injurious to the health of the prisoners”.®* This
includes examining drainage and water supply arrange-
ments and ensuring that adequate precautions have been
taken against overcrowding in cells and barracks.®? Other
responsibilities include examining prisoners complaining
of sickness, directing that they are admitted to hospital if
necessary and visiting sick prisoners in the hospital every
day. Every prison also has one or more full-time junior med-
ical officers, whose appointment, transfer and discipline®®
is the responsibility of the Executive District Officer (Health),
the district health department’s administrative head.**

Subordinate prison staff, constituting the rank and file of
the prisons service, include chief warders, head warders and
warders. The warder establishment in each province in-
volves the grouping of prisons into one or more “circles”
based on the total number of prisons in the province.
Each circle is headed by a superintendent, headquarters
prison®® who manages the appointment, transfer and pro-
motion of warders in the grouping. The inspector general
of prisons can at any time transfer any prison from one
circle to another or create additional circles.® Similarly,
the inspector general determines the permanent strength
of the warder establishment in each prison and may revise
it when necessary.®’

Warders are mostly recruited from pensioned or discharged
military personnel, with a secondary school certificate be-
ing the minimum requirement.®® A committee consisting
of the superintendent of the headquarters prison and a sen-
ior superintendent of the same circle(s) is responsible for
selecting warders, with the relevant police department veri-
fying the character and “antecedents” of all candidates.®®
Newly appointed warders are placed on probation for two
years, with the appointment confirmed by the superinten-
dent of the headquarters prison.

Warders can be assigned to any prison in the province,
with the proviso that they not be posted either in their

®!1bid, Rule 983.

82\While senior medical officers can identify instances of over-
crowding and suggest remedial action, the responsibility for
implementing such suggestions rests with the provincial home
ministry.

% For example, the executive district officer (health) can sus-
pend the medical officer for dereliction of duty.

% Rules 981, 1048, Jail Manual.

% A headquarters prison is the main prison in each circle.
®pid, Rules 1110, 1110(iii).

*"1bid, Rule 1112.

% bid, Rules 1113 (iii), 1113(iv).

®bid, Rules 1114 (ii), 1116(ii).

home district or one in which they have long been resi-
dent. Warders are also not ordinarily allowed to remain at
a central prison for more than three years or for more than
two years at other prisons. Promotions to head warder and
to chief warder are determined by the superintendent of
the headquarters prison, subject to the “general control”
of the inspector general. Such promotions, to be made on
merit, can only take place upon a candidate’s successful
completion of the relevant promotion course, organised
by the NAPA.” Aside from promotion-related training,
each warder is given four months training upon induction
into service. Each is also required, “from time to time”, to
“undergo instruction and practice in the nature of military
training necessary to acquaint him with squad and com-
pany drill and to render him thoroughly efficient in the

use of arms prescribed for warders”.”*

Some key responsibilities of the chief warder in central
and first-class district prisons include posting and assign-
ing warders their duties; assisting the deputy superinten-
dent in unlocking, counting and locking up prisoners; and
ensuring the perimeter boundaries, as well as all entrances
leading to enclosures and barracks are secured, and sen-
tries are present and alert.”” Every head warder is required
to supervise the conduct of all warders under his charge;
open the cells and barracks each morning to count the pris-
oners; issue all necessary tools, materials and other items
required for prisoners’ vocational activities; and check
prisoners at each change of guard.”

Each warder has specific duties assigned by the superin-
tendent or deputy superintendent, such as transferring pris-
oners from one barrack to another, holding workshops or
supervision of a party of prisoners inside or outside the
prison. Posts and duties are normally changed on the first
day of every month, or more often if necessary to prevent
warders from establishing relations with individual pris-
oners.” More important tasks are assigned to senior and
more experienced warders but, in general, all warders are
required to know the number of prisoners in their charge
and count them frequently during hours of duty; to search
the prisoners as well as their place of confinement at the
time of receiving or relinquishing charge; to report every
prisoner considered to have committed a prison offence;
and to keep arms and ammunition clean and ready for im-
mediate use.

Each women prison has a female assistant superintendent
who runs its affairs subject to the overall control of the

" pid, Rules 112 (i), 1124(ii).

™ 1bid, Rule 1129.

"2Eor a detailed list of the chief warder’s duties, see ibid, Rule
1138.

" See ibid, Rule 1139.

™Ibid, Rule 1146(i).
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superintendent of the local male prison.” All rules and
regulations applying to male assistant superintendents in
general prisons apply equally to female assistant super-
intendents of women prisons. A team of female warders
assists the female assistant superintendent, with the same
duties as male warders. No male employed in any capaci-
ty or connected in any way with the women prison is al-
lowed to enter any part of that prison other than when
called to do so by the female assistant superintendent, and
only when accompanied by the female assistant superin-
tendent or a female warder.”

C. HUMAN RESOURCE MANAGEMENT

Despite these detailed rules and regulations, according to
senior officials, opaque and politicised postings, transfers
and promotions, combined with the absence of a “sys-
tematic program” for capacity building of personnel, un-
dermine professionalism.’” Since inspectorates of prisons
are an attached department of the provincial home minis-
try, serving officials emphasise they lack autonomy and
independent decision-making authority. “All my pro-
posals get dumped in the home ministry”, said a serving
inspector general of prisons. “The professional input of
senior prisons personnel keeps being ignored by bureau-
crats who know next to nothing about running prisons”.”
Prison officials believe that converting the inspectorate
into an autonomous department under the law and justice
ministry would help redress the many flaws in the system.”

This lack of autonomy is exacerbated by political inter-
ference in prison affairs. For instance, given the high inci-
dence of political prisoners, including senior party leaders,
during periods of military rule, senior prison officials have
often granted preferential treatment in the hope of politi-
cal backing once a leader is released and is in a position
of influence. Even during democratic transitions, as now,
superiors have found it hard to take action against prison
officials misusing their office and authority with political
backing. “During the Musharraf regime, there was a lot of
pressure on jail staff to go easy on prisoners with links to
political parties and other influential groups, with the
result that discipline has become very lax”, said a senior
prison official in Karachi.?® If the prison system is to be
effective, it is essential that senior officials are allowed to
take action against erring personnel.

As with virtually every other department of Pakistan’s
civil bureaucracy, postings, transfers and promotions in
the prisons service are often based on nepotism, patron-
age and individual whim rather than merit. Nor is there
a clearly defined framework for career progression.?* In
October 2010, for instance, the Punjab home ministry
indicated that it would take action against the inspector
general of prisons for overstepping his authority in trans-
fers, postings and promotions of several officials in viola-
tion of the Punjab Civil Services Act, 1974, and the Punjab
Prison Rules, 2010.%2 Yet, no proceedings have taken place
to date, and he remains in office. Similar allegations had
been levelled earlier against the same officer, with no action
taken.

The failure to follow regulations for promotions, with top
posts often given to the police, certainly acts as a disin-
centive for reform. Although Rule 890 of the Jail Manual
specifies that the inspector general of prisons is appointed
either through promotion of the DIG or a prison superinten-
dent, police rather than prison officials are often appoint-
ed to senior positions in the prisons hierarchy, including
the top post. According to a senior prisons official, “this
rule has been frequently flouted over the last few decades,
particularly in Punjab, where several police officers have
served as inspector general of prisons”.2® Yet, prison offi-
cials’ salaries are low, not even matching those of the po-
lice. A senior prison official commented: “Promotions are
slow, and salaries, although recently raised”, are still “far
too low to provide a disincentive for corruption”, which
remains rampant.2* Many prison officials argue that raising
salaries at least to par with the police would improve the
quality of prison staff, while raising their status vis-a-vis
their police counterparts.®

The lack of specialised training centres for prison person-
nel, moreover, has resulted, in the use of police training
schools. Prison officials contend that this is largely respon-
sible for the failure to enforce the Jail Manual’s rules,
particularly with regard to the rampant abuse in prisons.?®
According to senior officials, the curriculum of such schools
produces police who are brutal and “anti-suspect”, and in
prison personnel results in the failure to inculcate respect
for and humane treatment of their charges, leading to cus-

> Ibid, Rule 1180(i).

®Ibid, Rule 1183(i).

" Crisis Group interview, senior prisons officials, Quetta, 18
May 2011.

"8 Crisis Group interview, March 2011.

" Crisis Group interviews, Islamabad, Karachi, Lahore and
Quetta, March-June 2011.

8 Crisis Group interview, prisons official, Karachi, 21 April 2011.

81 For more on postings, transfers and promotion policies and
practices in the civil bureaucracy, see Crisis Group Asia Report
N°185, Reforming Pakistan’s Civil Service, 16 February 2010.
8 Anwer Sumra, “Prisons chief seen as exceeding authority”,
The Express Tribune, 21 October 2011.

8 Crisis Group interview, Lahore, 16 March 2011.

8 Crisis Group interview, senior prisons official, Lahore, 14
March 2011.

8 Crisis Group interview, senior prisons officials, Lahore, March
2011.

8 For more detail on such abuse, see “Jails, prisoners and dis-
appearances”, HRCP, 2010, op. cit.
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todial torture and maltreatment.®” However, police offic-
ers insist that prison personnel “need no lessons in brutal-
ity” from them and are “eminently capable of managing
on their own”. A senior police officer, who had also served
as inspector general of prisons said, “in spite of my best
efforts to lessen the hardships faced by prisoners, | was ob-
structed at every step of the way by the prison staff, who

were callous, corrupt, inefficient and poorly trained” 2

Although the high incidence of prisoner abuse is a conse-
guence of a general permissive environment in the justice
system, characterised by a disregard for human rights and
the failure to hold officials accountable, appropriate training
would help to create a far more professional force. The
Lahore-based NAPA, the only national non-police training
facility for prison staff, falls under the federal interior min-
istry. It has been upgraded to the status of an academy
and claims to “fulfil the requirements of the UN Geneva
Convention known as the Standard Minimum Rules for
Treatment of Prisoners, 1955, by providing “technico-

professional training from warders to superintendents”.®

NAPA'’s stated objectives include specialised training of
prison and probation staff, including human rights; physi-
cal training; orientation programs for officers from other
departments relevant to prison administration; research in
prison management; computer training; and maintaining
a comprehensive database on all information regarding
prisons and other related fields to assist national and pro-
vincial policy planning. Future goals include the career de-
velopment of prisons staff; pre-service certification courses
to guarantee the quality of fresh inductees; and affiliation
of the academy with universities to provide degree-level
courses.

There is a pressing need for training institutes in all four
provinces, not least because, as a senior prisons officer in
Quetta pointed out, “the NAPA is under the federal gov-
ernment which, as per the constitution, should not be en-
croaching upon provincial areas of jurisdiction”.®* The
Punjab Prisons Staff Training Institute, also in Lahore and
the single other training institute specifically for prisons
personnel, only caters to Punjab’s prison staff. Even this
is inadequate for the needs of Pakistan’s largest province.
All four provincial governments must urgently establish
functional training institutes for prison personnel if their
prison systems are to deter, rather than facilitate, criminal-

8 Aayan Ali, “Training of jail staff at police centres major rea-
son for torture”, Daily Times, 10 November 2005.

8 Crisis Group interview, police official, Lahore, 14 March 2011.
8 Crisis Group interview, former inspector general of prisons,
Lahore, March 2011.

% National Academy for Prisons Administration website, www.
cjsti.gov.pk/about.htm.

*1 Crisis Group interview, Quetta, 18 May 2011.

ity and militancy. Prison reform, however, also requires
the overhaul of a dysfunctional criminal justice system,
which, if left unreformed, will continue to overburden
prisons, undermining the capacity and capability of even
the best trained and disciplined personnel.
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IV. PRISON MANAGEMENT

A. JUSTICE DENIED

As of August 2011, there were 927,438 cases pending in
Punjab’s lower courts, 99,981 in Sindh’s, 99,511 in KPK’s
and 7,383 in Balochistan’s.*? Civil cases can take anywhere
between ten to twenty years before a judgment, while crim-
inal cases can take more than five years. With an ever-
increasing caseload, and the accused rarely brought to court
on time, under-trial prisoners form the vast majority of
Pakistan’s prisoners.”

Successive government law commissions have recom-
mended a substantial increase in the number of judicial
officers, courts and other facilities, only to have their rec-
ommendations ignored. Yet, while hiring new judges and
providing better training to subordinate judicial personnel
is vital, the government should also review and reform an
outdated Penal Code, Evidence Act and Criminal Proce-
dure Code. It is equally important to address other flaws
in the criminal justice system, particularly in investigation
and prosecution, which produce a low conviction rate —at
best 10 per cent — while nevertheless leaving the majority
in prison on remand, their cases largely left unheard. The-
se weaknesses have perpetuated a system that victimises
particularly the vast majority without access to proper
legal defence. Most under-trial prisoners, lacking money
and/or political connections, can remain in prison on re-
mand for months, even years, while hardcore criminals,
including terrorists, continue to evade justice because of
faulty prosecutions. Judges, fearful of the consequences
of conviction, rely on legal flaws to free such offenders.*

Under Article 10(2) of the constitution, a person in custo-
dy must be brought before a magistrate within 24 hours of
arrest. The magistrate can then extend the duration of de-
tention if there are sufficient grounds for the case. The
law prohibits the police from detaining a person for long-
er than fourteen days, after which the individual must be
sent to a prison that will be responsible for ensuring the
prisoner’s presence in court. A trial, however, can com-
mence only after a case brief (challan), has been prepared,
a process that can take up to two years. Police negligence
and incompetence can even result in challans not being
issued at all. “Non-submission of challans is one of the
primary causes of delay in the disposal of cases”, said a
criminal lawyer in Lahore, recommending that “criminal

cases should be registered against investigation officers

found guilty of such negligence”.*

Even when a case begins, the police, responsible for trans-
porting and guarding prisoners, more often than not fail to
bring them to court on trial dates. While prisons officials
frequently complain of a lack of cooperation on the part
of the police, the latter maintain that their already scarce
resources can seldom be spared for prison-related duties.”
However, corruption is also responsible for such delays,
with prison staff (or police) seeking bribes from prisoners
to ensure access to a judge, adding to already prohibitive
costs of litigation, while those without means are often
denied their day in court. “Corruption among the prison
staff is endemic and widespread, with everyone protect-
ing each other”, said a former inspector general of prisons
in Punjab.”” A senior prisons official in Quetta added:
“With salaries being low, discipline often lax and training
inadequate, it is hardly surprising that staff are suscepti-

ble to bribery and other corrupt practices”.”

A dysfunctional police service has also obstructed attempts
at criminal justice reform, including penal reform. Dec-
ades of manipulation by military and civilian governments
alike have reduced the police to what a senior police of-
ficer referred to as the “hatchet men of whoever is in pow-
er”.* While the PPP government pledged to transform the
police into a “superior service” with “operational auton-
omy, free from all financial and administrative pressures”,*®

it has yet to translate this into action.™

Police corruption has aggravated overcrowding in prisons.
“The police, particularly in rural areas, are often willing
to register false cases for money or on the insistence of a
local influential who wants to victimise his opponents”,
said a criminal lawyer. “As a result, people are thrown into
prison for crimes that never occurred”.' Another lawyer
said that people often try to implicate not only the main

%2 Masood Rehman, “Backlog of over 1.35m cases ‘haunts’ the
judiciary”, Pakistan Today, 8 August 2011.

%See Crisis Group Reports, Reforming Pakistan’s Criminal
Justice System, op. cit.; and Reforming the Judiciary in Pakistan,
op. cit.

% Crisis Group interview, legal aid lawyer, Lahore, January 2011.

% Crisis Group interview, Khawaja Latif, Lahore, 29 August
2011.

% Crisis Group interviews, prisons and police officials, country-
wide, March-May 2011.

% Crisis Group interview, Lahore, 14 March 2011.

% Crisis Group interview, Quetta, 18 May 2011.

% Crisis Group interview, Lahore, 30 August 2011.

1% Crisis Group Report, Reforming Pakistan’s Police, op. cit.,
p. 21.

101 For example, in January 2011, conceding to demands by its
coalition ally the Muttahida Qaumi Movement (MQM) on ap-
pointments of 650 officials at the constable level, the PPP-led
government allowed appointments of over 100 who were want-
ed in 341 cases, including murder, attempted murder, robbery
and the possession of illegal weapons. Imdad Soomro and Aftab
Channa, “107 police constables are most-wanted criminals”,
Pakistan Today, 16 July 2011.

192 Crisis Group interview, Khawaja Latif, Lahore, 29 August
2011.
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accused but also other members of the family, frequently
on baseless grounds, and the police, “either because they
are corrupt or simply because they have neither the time
nor the resources to conduct a thorough investigation, put

them all behind bars”.1%

Such abuses could have been checked through the account-
ability institutions envisaged by the Police Order of 2002,
for example public safety commissions at the national,
provincial and district levels; criminal justice coordina-
tion committees in each district; and police complaints
authorities and citizen police liaison committees at vari-
ous levels. These mechanisms could have made the police
accountable, including for bringing false cases and failing
to submit challans or to bring remand prisoners to court.
Yet, these bodies were either not constituted, or if they were
formed, were never fully authorised.

In 2004, Musharraf amended the Police Order through an
ordinance that among other provisions tilted the balance
of the commissions in favour of the ruling party. This
ordinance was required to be re-promulgated every four
months, but this has not been done since November 2009,
thus bringing the original Police Order back into force.
Since policing is a provincial subject, each province should
amend the Police Order, as should the National Assem-
bly. All these legislatures should review the original leg-
islation, building on its constructive provisions while scrap-
ping those that undermine police functioning. Among the
changes they should consider are expanding the authority
of the public safety commissions to include oversight of
prison conditions and guaranteeing adherence to the law
by prison administration, staff and officials.

A 1993 Supreme Court ruling held that equal access to
justice for all, enshrined under Article 9, which protects
the right of every person from being deprived of life or
liberty “save in accordance with the law”, included appro-
priate notice of proceedings, impartial courts and sufficient
opportunity to mount a defence.’® Yet, judges in subor-
dinate courts, along with prison staff and police, also seek
bribes to fix an early hearing. Fearing indefinite detention,
many detainees feel compelled to pay off prison officials
or even plead guilty to obtain lower sentences rather than
seek justice through the court system.

While independent oversight bodies, as well as national
and provincial parliamentary committees, should be the
primary checks on the abuse of power by prison or police
personnel, the subordinate judiciary’s effectiveness de-
pends largely on the leadership of the higher judiciary,
which has ultimate responsibility for the rule of law. While

it has prioritised clearing the enormous backlog of cases
in lower and higher courts, it has largely failed to hold the
lower courts, or police and prison officials, accountable.
As aresult, an unreformed justice sector, in which neither
the government nor the higher judiciary have appeared
ready to hold lower courts or prison staff and police ac-
countable, continues to deny prisoners timely and impartial
justice.

In May 2011, the National Judicial Policy Making Com-
mittee (NJPMC), the country’s top legal policymaking
body, headed by the Supreme Court chief justice, admit-
ted the deterioration in the quality of investigations and
observed that issues regarding non-submission of chal-
lans, defective investigations and non-production of re-
mand prisoners were continuing to impede justice.’®® It
did not, however, discuss how to hold subordinate court
judges accountable for unfair trials and convictions. “A
drastic surgical operation is required to clean up the crim-
inal justice system, but neither the government nor the ju-
diciary has the will to do so”, said a former chief justice
of the Lahore High Court.'®

B. THE CRISIS OF OVERCROWDING

According to the 2010 annual report of the Human Rights
Commission of Pakistan (HRCP), the number of prison-
ers in 55 of the country’s 91 prisons far exceeded their
sanctioned capacity; 27 prisons had more than twice the
number of prisoners authorised.'®” In 2011, Karachi’s cen-
tral jail had 3,536 against a capacity of 1,691 while the
district jail in Malir, in Karachi’s suburbs, housed 2,296
prisoners against a capacity of 893;'® 29 of Punjab’s 32
prisons, five of twelve in Balochistan, ten of 22 in Khyber
Pakhtunkhwa and eleven of 25 in Sindh are markedly
overcrowded.

Remand prisoners, as earlier noted, account for most of
the prison population, around 50,000 of 78,000. In Punjab
province alone, Gujranwala’s central jail, with a sanctioned
capacity of 913 prisoners, has 3,333, of whom 2,436 (73
per cent), are on remand. Sahiwal’s central jail accom-
modates 3,828 prisoners, against a sanctioned capacity of
1,750, of whom 2,350 are on remand. Punjab’s provincial
capital, Lahore’s district jail has the largest number of pris-
oners of any Pakistani prison — 3,930 in barracks and cells

193 Crisis Group interview, Lahore, 30 August 2011.
1045ee Crisis Group Report, Reforming Pakistan’s Criminal
Justice System, op. cit.

105 “NJPMLC takes exception to faulty investigations”, The Na-
tion, 16 May 2011.

1% Crisis Group interview, Lahore, 29 August 2011.

197 «Jails, prisoners and disappearances”, HRCP, 2010, op. cit.,
p. 93.

1% Eigures provided by Inspector General of Prisons Sindh Ghu-
lam Qadir Thebo. Crisis Group interview, Karachi, 20 April
2011.
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meant to accommodate only 1,050 — and also the largest
number of those on remand: 3,683, roughly 94 per cent.'%°

The prison population is composed of those convicted of
crimes or on remand for criminal charges, as well as civil
prisoners*'® and any person “ordered to be detained in prison
without trial under any law relating to the detention of such
person”.* Convicted prisoners are classified into “casu-
als” (first offenders) and “habituals” (repeat offenders),**?
and further classified into juveniles (under the age of
eighteen), adolescents (over eighteen and under 21), and
adults (over 21).**® The rules also distinguish between those
undergoing rigorous imprisonment (hard labour) and those
undergoing simple imprisonment.*** Remand prisoners
are classified into those facing the district and sessions
court**® and those committed to other courts. Women pris-
oners are similarly classified.

Rule 231 of the Jail Manual establishes the standards for
the separation of prisoners:

i) Inaprison containing men as well as women prison-
ers, the women shall be imprisoned in a separate pris-
on, or separate part of the same prison in such manner
as to prevent their seeing, conversing or holding any
communication with the male prisoners.

ii) Juveniles shall be kept separate from all other prisoners.

iii) Remand prisoners shall be kept separate from convict-
ed prisoners.

iv) Civil prisoners shall be kept separate from criminal
prisoners.

v) Political prisoners shall be kept separate from all other
prisoners.

More specifically, under Rule 232:

Remand prisoners who have been committed to sessions
courts shall be kept separate from remand prisoners who

%9 Figures provided by Inspector General of Prisons Punjab
Kokab Nadeem Warraich. Crisis Group interview, Lahore, 15
March 2011.

9Unlike in many other countries, civil trials can result in im-
prisonment. For example, under Section 51(c) of the Code of
Civil Procedure, 1908, a civil court can order the arrest and de-
tention of a debtor, provided the latter has had an opportunity
for defence.

11 Rule 224, Jail Manual.

"2 pbid, Rule 226.

3 |bid, Rule 227.

“Ibid, Rule 228.

"5 There is a district and sessions court, the court of first in-
stance, with jurisdiction over both civil and criminal cases, in
each district. It is known as the district court when it hears civil
cases and the sessions court when it hears criminal cases.

have not, and those who have been previously convicted
shall be kept separate from those who have not.

i) Casual convicted prisoners shall be kept separate from
habitual convicted prisoners.

i) Simple imprisonment prisoners shall be kept separate
from rigorous imprisonment prisoners.

iii) Convicted prisoners who are under sixteen shall be
kept separate from convicted prisoners who are over
this age.

iv) Every habitual criminal shall, as far as possible, be
confined in a special prison in which only habitual
criminals are kept. The inspector general may, how-
ever, sanction the transfer to such special prison of any
prisoner not being a habitual prisoner whom, for rea-
sons to be recorded, the superintendent of the prison
believes to be of so vicious and depraved a character
as to make his association with other casual prisoners
undesirable. Prisoners so transferred shall not other-
wise be subjected to the special rules affecting the
habitual criminals.

v) Political prisoners may be kept separate from each
other if deemed necessary.

Yet, given the massive overcrowding, segregating prison-
ers of different categories as mandated by law, is virtually
impossible. According to a prison official, “overflowing
jails, inadequate resources and the interminable delays
characteristic of Pakistan’s criminal justice system often
make it difficult if not impossible to ensure complete seg-
regation as required”.**® A former chief justice of the La-
hore High Court revealed that during an inspection of one
prison, he found nine inmates to a cell, some sleeping
with their feet on others’ chests.™’ “Overcrowding is so
great in some prisons that they lie in their cells on top of
each other”, said a retired inspector general of prisons.'*®
This failure to follow explicit rules for segregation, as
noted later, bears grave security consequences, putting
many on the path of criminality and militancy.

Overcrowding is also responsible for institutional and in-
frastructure decay. Starved of resources, prison authori-
ties cannot renovate cells or add additional facilities like
toilets, dining rooms and recreational areas. Moreover,
staff resources in a sector starved of resources have not
kept pace with the increase in prisoners. This overcrowd-
ing and a widening staff-inmate ratio that adversely affects
the ability to run prisons are partly responsible for increased

18 Crisis Group interview, Salahuddin Niazi, Lahore, 14 March
2011.

17 Crisis Group interview, former Lahore High Court chief jus-
tice, Lahore, 29 August 2011.

18 Crisis Group interview, Lahore, March 2011.
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violence, both among the prisoners and between inmates
and prison personnel. Insufficient staff also translates into
significantly less monitoring and screening of prisoners
and their activities. The failure to identify, monitor, seg-
regate and provide the appropriate health services to those
with special needs, particularly the mentally ill, also has
consequences for the prison population at large. Such ne-
glect, for instance, not only leads to deteriorating condi-
tions for mentally ill prisoners but has also has an adverse
psychological impact on other prisoners with whom they
share cells and interact.

V. PRISON CONDITIONS

A. LIVING CONDITIONS

Most prison facilities are poorly constructed, and the vast
majority have no capacity, despite the searing heat of
Pakistan’s summers, to control indoor temperatures. In its
2010 report, the U.S. State Department found that “provi-
sions for sanitation, ventilation, temperature, lighting, and
access to potable water were inadequate” in many facili-
ties.'® The average expenditure on food for prisoners is a
meagre 50 to 100 rupees ($0.58 to $1.15) a day.'?° Inade-
quate food and medical care lead to chronic health prob-
lems and malnutrition for those unable to supplement
their diet with the help of family and friends.

The 2010 annual report of the HRCP found that adequate
medical care was lacking in almost all prisons. There were,
for instance, only three doctors for nearly 2,200 prisoners
in Karachi’s Malir Jail. At least 50 inmates at the prison had
HIV/AIDS, while some 400 had scabies.** Across Pun-
jab, there were 255 prisoners suffering from HIV/AIDS;
1,979 from Hepatitis B; 5,223 from Hepatitis C; and 483
from tuberculosis. From October to December 2010, elev-
en detainees reportedly died in Punjab’s Jhang district jail
due to the absence of adequate medical facilities."?? In Jan-
uary 2011, Sindh’s inspector general of prisons disclosed
that 34 doctor and eleven dispenser posts in the province’s
prisons were vacant.*?® While a system does exist for basic
and emergency medical care, it often fails in practice.
Prisoners sometimes have to pay bribes to obtain medi-
cines or a bed in hospital, while cumbersome bureaucratic
procedures also obstruct access to medical care.

Foreign prisoners, imprisoned for illegal entry or sentenced
for crimes, often remain behind bars long after completing
their sentences because they cannot pay their fare home.*?*
Prisoners from minority communities, particularly Chris-

119 %2010 Country Reports on Human Rights Practices: Paki-
stan”, U.S. Department of State, 8 April 2011.

120Nasir Igbal, “Inmates allowed to maintain contacts with
spouses”, Dawn, 29 August 2009.

121 «Jails, prisoners and disappearances”, HRCP, 2010, op. cit.,
pp. 94-95.

22 pid.

123 |mdad Soomro, “Sindh prisons without doctors”, Pakistan
Today, 15 January 2011.

124 Section 14C of the Foreigners Act, 1946, states: “A foreign-
er having no permission to stay in Pakistan, who has been con-
victed and sentenced to imprisonment under this Act, shall not
be released on the expiry of the sentence and shall continue to
remain in custody for a period not exceeding three months to
enable arrangements for his deportation to be finalised”. For-
eigners who enter illegally can be imprisoned for up to ten years.
Following the termination of their sentence, they have to be de-
ported.
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tians and Ahmadis, are generally afforded poorer facilities,
are often violently attacked by Muslim inmates and can
also be subjected to brutal treatment by prison staff.

Prisoner abuse, including torture, by jail staff is rampant.
For instance, in 2010, staff at Punjab’s Toba Tek Singh
district prison stripped three prisoners, taped their genitals
to prevent them from urinating and forced each to drink
three or four litres of water. The tape was removed four
hours later, by which time all three had developed renal
ailments.*® An inquiry by a senior police officer cleared
the accused prison officials of any wrongdoing, apparent-
ly on their own testimony. Prison authorities rejected re-
quests by HRCP for access to the prisoners, indicating
that such internal practices were at the very least tolerat-
ed, if not actively encouraged.'?®

Accountability mechanisms for checking prisoner abuse,
corruption and other malpractices on the part of prisons
staff are almost non-existent. “What goes on within the
premises of a prison after office hours is at the exclusive
discretion of the superintendent”, said a former inspector
general of prisons.**” A Lahore-based criminal lawyer add-
ed: “The superintendent is the virtual king of his domain
and can confer all sorts of favours upon those prisoners
who can bribe him, from allowing food from their homes

to supplying them with drugs, liquor and prostitutes”.*?®

Although the inspectors general of prisons, district coor-
dination officers and district and sessions judges are man-
dated by law to conduct regular inspections of prisons,
such visits are infrequent and at best cursory, while offi-
cials found guilty of dereliction of duty are rarely pun-
ished.*® Provincial assembly members (MPAs) are also
ex-officio visitors/observers of every prison in their con-
stituencies but “there are hardly any who ever take time
out to perform their supervisory role”, said a former in-
spector general of prisons.*** MPAs should indeed take
this role seriously, given the impact on the lives of their
constituents.

Prisoners very seldom raise issues of abuse, fearing that
the prison authorities would punish them physically. More-
over, they are fearful of being separated from their families
and friends, often their only support network in prison.
For instance, the provincial government**! and the inspec-

tor general™* can order the transfer of prisoners from one
prison to another within the province without providing
any justification; prisoners have no legal recourse against
such arbitrary transfers.*®® As a result, “most prisoners are
too scared to lodge complaints against their jailers, be-
cause they are afraid of being sent far away from their
own districts, or even outside their home province”.*** Not
only should prisoners and their families have the legal
right to appeal against transfers, but the provincial gov-
ernment’s and the inspector general’s arbitrary powers
should be revoked.

At present, there is no institutionalised mechanism to act as
a check on prison authorities or the powerful civil bureau-
cracy. For instance, non-official visitors*® are allowed to
conduct prison inspections, but a selection board headed
by the district coordination officer appoints them.™* Such
non-official visitors, moreover, are not authorised to in-
spect prison records.**” Several criminal lawyers and civil
society activists working on prisoners’ rights recommend
that independent accountability institutions, such as the
criminal justice coordination committees constituted ac-
cording to the Police Order of 2002, should approve the
transfers of prisoners out of their home district and also
act as a check on prison staff and other officials, including
the district administration.'®

B. VIOLENCE, CRIME AND MILITANCY

In its 2010 report, the U.S. State Department rightly ar-
gued that Pakistan’s prisons could “not be classified as
correctional institutions”, because their conditions were
“so inhumane that criminals often leave more hardened
than before their arrest”.** Massive overcrowding, cor-
rupt, brutal and poorly trained staff and abysmal living
conditions have made prisons a hotbed of violence, drug
abuse, criminality and militant activity. Rioting occurs on
a regular basis, with prisoners at times using firearms,
smuggled in with the connivance of corrupt staff against

125“HRCP condemns brutal torture”, The Express Tribune, 12
October 2010.

126 Crisis Group telephone interview, research officer, HRCP,
Islamabad, 9 September 2011.

127 Crisis Group interview, Lahore, March 2011.

128 Crisis Group interview, Lahore, 29 August 2011.

129 Crisis Group interviews, prisons officials, Islamabad, Lahore,
Karachi and Quetta, March-June 2011.

30 Crisis Group interview, Lahore, 30 August 2011.

B gection 29 of the Prisoners Act, 1900.

B32Rule 147, Jail Manual.

133 During the Musharraf regime, political prisoners were often
transferred from their home districts to remote locations as a
means of pressuring them and their families.

134 Crisis Group interview, probations officer, Lahore, 14 June
2011. Rule 150 of the Jail Manual authorises the transfer of
prisoners on administrative grounds from one province to an-
other, arranged by the respective inspectors-general of the two
provinces, on a reciprocal basis

135 These include individuals who occupy no official position
and generally include civil society activists and social workers,
philanthropists, doctors and psychologists.

B3%Rule 917 of the Jail Manual.

7 1bid, Rule 919(ii).

38 Crisis Group interviews, Lahore and Islamabad, August-
September 2011.

139'42010 Country Reports on Human Rights Practices”, op. cit.
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prison personnel who have limited weapons, ammunition
and training in preventing or repelling such attacks.

In January 2010, for instance, alleged torture by the pris-
on superintendent provoked a riot in Faisalabad’s central
jail in which two prisoners were killed.*** In March 2011,
amajor riot in Hyderabad’s central jail, where over 1,700
prisoners were housed against a capacity of 1,527, result-
ed in the death of seven prisoners and injuries to over
twenty prisoners and staff. A subsequent search operation
recovered six pistols, one rifle, hundreds of mobile phones
and a large quantity of locally made liquor from the cells.***
Inmates who appeared before a judicial commission in-
vestigating the riot maintained that mobile phones, liquor
and drugs were sold to prisoners with the connivance of
the prison authorities: a 2,000-rupee ($23) mobile phone
was sold for 8,000 rupees ($93), while a pint of liquor was
available for 500 rupees ($6); prisoners claimed that can-
nabis was cultivated inside the prison.*?

Sindh’s inspector general of prisons, Ghulam Qadir The-
bo, claimed that with the exception of Larkana’s central
jail, all the province’s prisons had undergone clean-up
operations during 2009-2011, aimed at confiscating mo-
bile phones, drugs and weapons. However, given insuffi-
cient staff and resources, it has been difficult to sustain
such efforts; for instance, the supply of mobile phones to
prisoners continues unhindered.'*

A police officer who had also served as a senior prisons
official referred to jails as “the hatcheries of terrorists,
militants and other species of criminals”.*** The head of
Sindh’s Hyderabad district police admitted that hardened
criminals in the district’s central prison were planning
and coordinating illegal activities, including kidnapping
for ransom, from within prison walls.*** These pose a far
greater threat to law and order and internal stability than
if they were isolated activities, given that hardcore crimi-
nality — kidnappings for ransom in particular —is increas-
ingly linked to and coordinated with militant networks in
ungoverned areas such as FATA. Criminal gangs respon-
sible for such kidnappings, part of extensive criminal
syndicates, regularly transfer victims abducted in urban

centres and elsewhere to FATA-based extremist groups
that rely on ransoms as a critical source of financing.'*®

Prisons and police officials admit that the easy access to
mobile phones and the generally permissive environment
in the jails, including connivance of staff, allow prisoners,
including militants, to preside over extensive criminal
networks while in detention. “Discipline in jails with
weak superintendents is lax. Undertrained and underpaid
prison officials are inevitably vulnerable to bribery and
corruption, to the extent of smuggling in cellular phones
to even hardened militant inmates”, admitted a senior
prisons officer.**’

Some prison personnel have also aided militant inmates
because of ideological sympathies. According to a former
prisons official in Lahore, “we do not have a proper mon-
itoring or vetting system for our warders and even offic-
ers, which increases the likelihood of connivance between
religiously-driven militants and staff who support the
same ideology”.**® Prison officials in Quetta disclosed
that the banned Lashkar-e-Jhangvi, a Sunni extremist or-
ganisation,™* maintained contact with detained members
through sympathetic prison staff and was also recruiting
other inmates.

The failure of prison authorities to prevent the prolifera-
tion of mobile phones is a major obstacle to discipline
and preventing criminals, including militants, from plan-
ning and overseeing operations from within prison walls.
Intelligence agencies have frequently intercepted mobile
phone calls from jailed militants to their associates out-
side. For instance, several such calls were made in late
2010 from a jail in Timergara, in KPK’s Lower Dir dis-
trict, that at the time housed over 300 suspected mili-
tants.™ Prison authorities in Quetta admitted that some of
their staff were suspended after an inquiry found them to
be supplying mobile phones to militants.™ According to
one such official, imprisoned militants have even made
threatening calls to judges hearing their cases. In 2010,
courts in Lahore and Karachi reportedly exonerated several
hardcore militants after judges and witnesses received such

10«rajsalabad jail riots leave two dead”, The Nation, 31 Janu-
ary 2010.

I Mohammad Hussain Khan, “Jail riots claim lives of seven
inmates”, Dawn, 15 March 2011.

Y2 Mohammad Hussain Khan, “Jail officials behind sale of
phones, liquor, say inmates”, Dawn, 18 March 2011.

%3 Crisis Group interview, Ghulam Qadir Thebo, Karachi, 20
April 2011.

144 Crisis Group interview, Lahore, 14 March 2011.

1> Khan, “Jail officials behind sale of phones”, op. cit.

146 gee Crisis Group Reports, Reforming Pakistan’s Criminal
Justice System; and Pakistan: The Militant Jihadi Challenge,
both op. cit.

Y7 Crisis Group interview, Quetta, 18 May 2011.

1%8 Crisis Group interview, Lahore, 17 March 2011.

S The Lashkar-e-Jhangvi is responsible for scores of terrorist,
including suicide, attacks against Shias, Sunnis from more mod-
erate sects and even state officials. For more detail on it and
other sectarian extremist groups, see Crisis Group Reports, The
Militant Jihadi Challenge; and The State of Sectarianism in
Pakistan, both op. cit.

150 Qaiser Butt, “* Terrorist nurseries’: Jails breeding ‘militants’”,
The Express Tribune, 22 January 2011.

1 Crisis Group interviews, Quetta, 18 May 2011.
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calls from the incarcerated defendants and their associ-
ates.™ Said a prison official in Karachi, “prisoners have
become more powerful than the jailers”.**?

Prison authorities have sought to install jamming devices
to block cellular communication but have been prevented
from doing so by the Pakistan Telecommunication Au-
thority (PTA). In May 2011, inspectors general of prisons
of all four provinces informed a Senate committee on
human rights that the PTA was resisting their efforts to in-
stall additional jamming devices; it has also ordered ten-
ders floated for that purpose to be recalled and for jam-
ming devices already installed in Karachi’s central jail to
be removed.*** “One wonders whose side the PTA is on,
ours or the prisoners?”, said a senior prison official.**®
Nor do prisons have the ability to monitor the activity of
prisoners through closed circuit TV. While funds have been
earmarked in all four provinces for the installation of
CCTV cameras, the technology has yet to be extended to
most prisons, or even to all central jails."*® A prison offi-
cial recommended that, besides CCTV cameras, each pris-
on should have public telephones, and every call should
be monitored and recorded."™’

The failure by overstretched prison staff to identify and
separate hardened criminals and prisoners with jihadi
sympathies and connections from the general population
remains a major factor that facilitates such individuals to
conduct their activities unsuspected.*® Nor, despite major
domestic security threats and hundreds of terrorist attacks
claiming thousands of lives, does Pakistan have even one
high-security prison for suspected terrorists. In May 2011,
KPK’s inspector general of prisons told a meeting of the
Senate human rights committee that the absence of such a
prison —in a province especially affected by terrorist vio-
lence — has forced him to house suspected and convicted
terrorists with other prisoners in general barracks.™ “In
the absence of high-security prisons anywhere or even sep-
arate zones within existing prisons for terror suspects, we
have no option but to keep them in the general barracks”,
said another senior prisons official, who admitted: “By

12 Bytt, op. cit.

153 Crisis Group interview, prisons official, Karachi, 21 April
2011.

4«0overcrowded prisons: No separate jail for militants, Senate
panel informed”, The Express Tribune, 17 May 2011.

135 Crisis Group interview, Quetta, 18 May 2011.

136 Crisis Group interviews, prison officials, Lahore, Karachi
and Quetta, March-June 2011.

57 Crisis Group interview, Karachi, 21 April 2011.

138 Crisis Group interviews, prisons officials, lawyers and NGO
activists, Islamabad, Lahore and Karachi, May-August 2011.
¥ Three prisons in KPK’s Battagram, Mansehra and Kohistan
districts have yet to be rebuilt after being destroyed by the dev-
astating July-August 2010 floods. “Overcrowded prisons: No
separate jail for militants”, op. cit.

doing so, we are paving the way for the indoctrination [by

militants] of other prisoners”.*®

Since the spread of crime and militancy within prisons is
escalating into a major crisis, the provincial governments
and legislatures, particularly the relevant parliamentary
standing committees, should hold the home secretaries,
inspectors general of prisons and other prison officials
to account, particularly for the widespread use of mobile
phones and the generally permissive environment. The
PPP government and its parliamentary opposition should
also revisit the Anti-Terrorism Act, 1997, to develop a
more specific definition of terrorism that would preclude
people from being charged under the act for other kinds
of crimes.'®

It is particularly vital that terrorist leaders and their foot
soldiers are completely separated from the larger prison
population, which remains a major potential recruitment
pool. At the very least, those convicted of terrorist acts
should be imprisoned in separate, high-security sections
of existing prisons, and those under trial for terrorist acts
should be kept separate from a prison’s general population,
particularly juvenile prisoners. According to a retired in-
spector general of prisons, “juveniles often perforce must
rub shoulders with hardened criminals and militants simply
because the state does not see the infrastructural reform
of prisons as a major priority”.** This exposure of im-
pressionable juvenile prisoners to jihadi and other criminal
elements contravenes all rules and regulations governing
the imprisonment of young offenders.

C. JUVENILE PRISONERS

Juvenile prisoners fall under the ambit of the Juvenile
Justice System Ordinance (JJSO), 2000, and subordinate
rules that apply to all four provinces but not to FATA or
KPK’s PATA. Prior to the JJSO’s promulgation by the
Musharraf government, only Punjab and Sindh had sepa-
rate juvenile justice legislation.'® It is undeniably an im-
provement on earlier laws regulating juvenile justice, and
while the protections it provides are unevenly implement-
ed, it has led to a reduction of juvenile prisoners. For in-
stance, in 2002, two years after it was promulgated, there

180 Crisis Group interview, senior prison official, Karachi, 21
April 2011.

%1 The ATA’s current definition of terrorism includes “violence
against a person” or property that “create[s] a sense of fear or
insecurity in society”. A vast range of criminal cases, from pub-
lic disorder to acid attacks, to assault and murder, are frequent-
ly tried under the act. For more detail, see Crisis Group Report,
Reforming Pakistan’s Criminal Justice System, op. cit.

192 Crisis Group interview, Lahore, March 2011.

3 The Punjab Youthful Offenders Act, 1952, and the Sindh
Children’s Act, 1955.
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were 4,979 children in prison, but by the end of 2010 that
number had been reduced by more than half.*** In 2011,
there were 1,225 juvenile prisoners, of whom 1,074 were
on remand and the rest convicted.*® These figures do not
include children in judicial lock-ups or military detention
centres.'®

The JJSO extends juvenile justice safeguards to all those
accused or sentenced before the age of eighteen; under
earlier provincial laws, the age limit had been sixteen. The
minimum age for criminal responsibility under the Penal
Code is seven years, although children between seven and
twelve can only be held criminally responsible if the court
determines they were mature enough to understand the
consequences of their actions.

The law also contains important provisions regarding bail
for juveniles and their pre-trial detention. Children arrest-
ed for a non-bailable offence must be produced before the
juvenile court within 24 hours of arrest.’®” A child arrest-
ed for a bailable offence should be released on bail, with
or without surety, unless there are “reasonable grounds”
for believing that a release would “bring him into associa-
tion with any criminal or expose the child to any danger”.**®
Under such circumstances, the court must place the child
in the custody of a probation officer or a suitable person
or institution but explicitly not in a police station or prison.
If bail is not immediately granted, the court must direct that
the child’s guardian be traced and, upon the latter’s pres-
ence, the child must immediately be granted bail. For chil-
dren under fifteen, the definition of a bailable offence was
extended to include all offences punishable with impris-
onment for less than ten years.'®

The JISO limits the length of time a child may be detained
before the trial’s completion, depending on the gravity of
the charges. A detained child must be released on bail for
offences punishable by death if the trial is not completed
within one year; for offences punishable by life imprison-
ment if the trial is not completed within six months; and
for any other offence, if the trial is not completed within
four months. Notwithstanding these provisions, however,
bail can be refused if the accused is over fifteen and
commits an offence which is “serious, heinous, gruesome,
brutal, sensational in character or shocking to public mo-
rality”, or has been previously convicted for an offence
punishable by death or life imprisonment.*”

To protect the privacy of accused children, the JJSO al-
lows only members and officers of the juvenile court, par-
ties to the case and persons directly concerned with the
proceedings, and the child’s guardian to be present during
hearings.!™ Other prohibitions include

a no child can be given the death penalty or rigorous
imprisonment during the time spent in a borstal or any
other institution;

a juveniles cannot be handcuffed, put in fetters or given
any corporal punishment at any time in custody, with
the proviso that handcuffs can be used if there is a
danger of the child escaping;'’? and

a no child can be charged or tried with an adult.

An accused child has the right to be represented at the
state’s expense by a lawyer with at least five years’ expe-
rience in the relevant provincial bar.'”® As yet, no prov-
ince has passed a budgetary allocation for such legal aid,
although Punjab and KPK have notified five and seven
panels of lawyers respectively for the purpose.*™

Currently, Punjab and Sindh have two'" and four'"® borstal
institutions respectively (known in the latter as Youthful
Offender Industrial School, YOIS); all have fewer inmates
than the authorised capacity. However, KPK’s sole borstal
institution, in Bannu, is non-functional while Balochistan
does not have a single juvenile detention facility. In both
provinces, juveniles are housed in regular prisons along-
side hardened criminals, including militants. Even in Sindh
and Punjab, while juveniles are largely kept in separate
barracks, at some stage of their imprisonment they are often
mixed with the general population, making them vulnera-
ble to jihadi recruitment and to abuse, rape and torture from
adult prisoners and prison staff.

Moreover, while each of the four provinces has framed
rules under the JJSO that, at least theoretically, aim to
improve the living conditions of imprisoned children, the
state has yet to fulfil JJSO’s basic objective: “protection
of children involved in criminal litigation, their rehabilita-
tion in society, reorganisation of Juvenile Courts and mat-
ters connected therewith ...”*"" This non-implementation
stems at times from ignorance of the law by police and
even judges, as well as wilful neglect. “The JJSO has still
not been made part of the curriculum in judicial and po-

164«The State of Pakistan’s Children 2010”, Society for the Pro-
tection of the Rights of the Child (SPARC).

%5 1hid, p. 70.

186 Crisis Group interview, Abdullah Khoso, national program
manager, SPARC, Islamabad, 27 April 2011.

167 5ection 10(2), JJSO 2000.

1% |bid, Section 10(3).

1%91bid, Sections 10(4), 10(5).

701bid, Section 10(7).

1 1hid, Section 6(3).

72 1bid, Section 12.

173 bid, Section 3,

17 Crisis Group interview, Abdullah Khoso, national program
manager, SPARC, Islamabad, 27 April 2011.

> The two borstals are in Bahawalpur and Faisalabad.

% The four borstals are in Karachi, Hyderabad, Larkana and
Sukkur.

" Preamble to the JJSO 2000.
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lice academies, which demonstrates how low a priority it
enjoys in official circles”, said a child rights activist.'”

In 2004, the Lahore High Court declared the law “unrea-
sonable, unconstitutional and impracticable”. According
to the court, it unduly privileges juveniles; existing laws
are sufficient, thereby making the JJSO redundant; and it
is impractical to enforce.'”® While the Supreme Court
suspended the judgement, it has yet to deliver a final ruling,
so the JJSO remains in force. Yet, it is blatantly violated.
Children continue to be arrested for petty offences; ille-
gally detained for days and even months; kept alongside
adult prisoners, including hardened criminals and mili-
tants; raped and tortured by police, prison staff and adult
inmates; brought to court in fetters; sentenced to rigorous
imprisonment; and even sentenced to death.'*°

The legal complexities of a warped legal system also under-
cut the JJSO’s legal protections. For instance, the Hudood
Ordinances override both the Pakistan Penal Code and the
JJSO, including provisions relating to minimum age re-
quirements. The definition of a child accused of a crime
under the Hudood Ordinances is a person who has not at-
tained puberty, making even a twelve-year-old potentially
vulnerable to trial and punishment, including the death
penalty. Similarly, the blasphemy and anti-Ahmadi laws,
which carry a mandatory death penalty, also apply to juve-
niles. In January 2011, a seventeen-year-old student in Ka-
rachi was charged and sent to a juvenile prison under the
blasphemy law for allegedly including derogatory remarks
about Prophet Muhammad in a written school exam.*®! The
police issued a charge sheet in March 2011, committing
him to trial. If convicted, he will face the death penalty,
regardless of his status as a juvenile when charged.'®?

178 Crisis Group interview, Abdullah Khoso, National Program
Manager, SPARC, Islamabad, 27 April 2011.

1 For a more detailed account of the Lahore High Court’s rul-
ing, and counter-arguments, see “Pakistan: Amnesty Interna-
tional’s comments on the Lahore High Court Judgment of De-
cember 2004 revoking the Juvenile Justice System Ordinance”,
Amnesty International, 30 September 2005.

180 gee “The State of Pakistan’s Children 20107, op. cit.
181«pakistan: Drop Blasphemy Charges Against 17-Year Old”,
Human Rights Watch, 2 February 2011.

182 1shaq Tanoli, “Blasphemy suspect’s trial to start on 29th”,
Dawn, 20 March 2011. Pakistan has applied the blasphemy law
to children before, most prominently in 1995 when Salamat
Masih, a Christian aged fourteen, was sentenced to death for
blasphemy by a lower court in Lahore for allegedly writing de-
rogatory remarks about the Prophet Muhammad on the wall of
a mosque. He was also sentenced to two years at hard labour
and fined. Masih was ultimately acquitted because the court
found that he was illiterate. Justice Arif Igbal Bhatti, who ac-
quitted Masih, was assassinated in his chambers at the Lahore
High Court in 1997, with the assassin admitting to committing

Children are also regularly tried under the Anti-Terrorism
Act of 1997 in Anti-Terrorism Courts (ATCs), despite the
JJSO’s requirement that the trials of juveniles should be
conducted by specially constituted juvenile courts. While
the JJSO abolished the death sentence for those under
eighteen, the ATA mandates death or life imprisonment,
irrespective of age and gender.'® Overriding the JJSO in
February 2006, a full bench of the Sindh High Court de-
clared that juveniles charged under the ATA would be tried
by ATCs, not by juvenile courts.’® Children are some-
times produced in ATCs in handcuffs, contravening the
JJSO bar on handcuffs and fetters. As of December 2010,
some 40 juveniles were in KPK’s prisons charged under
the ATA, and more than 200 juveniles were detained in
newly declared sub-jails in Fiazaghat, Pahtam and Mala-
kand.'® Imprisoning children alongside hardened crimi-
nals, including militants, in the insurgency-hit province
that lacks even a single functioning juvenile facility, is
not merely unjust; it is also extremely unwise.

D. WOMEN PRISONERS

There are over 900 women prisoners in various prisons
across the country, the vast majority in separate barracks
within male prisons. Three of Sindh’s 25 prisons are for
women, one each in Karachi, Hyderabad and Larkana,
accommodating around 113 prisoners. In 2011, there were
82 remand female prisoners in Sindh, 30 convicted and
one condemned.*® Punjab, with 670, has the largest pop-
ulation of female prisoners in the country but only one
prison for them, in Multan.’® KPK and Balochistan, with
121 and 21 female prisoners respectively, do not have any
separate prisons for women.'® Because the female prison
population is low, overcrowding is not a problem. In Ka-
rachi, for instance, the women prison, with an authorised
capacity of 250, has only 74 inmates, while similar prisons
in Hyderabad and Larkana also are well below capacity in

the act because of the acquittal. See “Pakistan: Drop Blasphe-
my Charges Against 17-Year Old”, op. cit.

183 Crisis Group Report, Reforming Pakistan’s Criminal Justice
System, op. cit., p. 22.

184 “Trying children for terror”, Dawn, 21 August 2010.
185«The State of Pakistan’s Children 2010”, op. cit., p. 90.

188 Figures provided by Inspector General of Prisons Sindh Ghu-
lam Qadir Thebo. Crisis Group interview, Karachi, 20 April
2011.

187 pynjab has 412 remand female prisoners, 239 convicted and
nineteen on death row. Figures provided by Inspector General
of Prisons Punjab, Kokab Nadeem Warraich. Crisis Group in-
terview, Lahore, 15 March 2011.

188« Jails, prisoners and disappearances”, HRCP, 2010, op. cit.,
p. 96.
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2011."* Living conditions for female prisoners, however,
are as abysmal as those for men.

A 2011 situation and needs assessment of female inmates
in nine prisons across the country carried out by the UN
Office on Drugs and Crime (UNODC), found unhygienic
conditions in most.*® The availability of washrooms varied
from three to four to as many as 60 prisoners per wash-
room in some of the larger prisons.'** Only one prison
provided safe drinking water, the rest only unfiltered tap
water, resulting in water-borne diseases. While female
prisoners can keep their children up to the age of six with
them,'*? it is common to find children even up to the age
of twelve.

UNODC found that no prison surveyed had childcare fa-
cilities or provisions for children’s education and recrea-
tion.'** Women with reproductive health needs have little
or no access to healthcare. In October 2010, the Punjab
prisons minister told the Punjab Assembly that none of
the province’s 32 prisons provided obstetric surgery for
women, and not a single gynaecologist was available.'**
Those with psychological problems had no counselling,
except in three prisons where NGOs provided psycholo-
gists. There were few or no institutional arrangements for
basic education or vocational training.'*®

Although Pakistan has among the lowest percentage of
female prisoners in the world, women, like religious and
sectarian minorities, are victims of the discriminatory le-
gal system, particularly resulting from the Hudood Ordi-
nances. Until parliament passed the Protection of Women
Act (PWA) in 2006, rape victims who failed to prove their
case according to Islamic evidentiary standards, including
those who were impregnated by their assaulters but lacked
four witnesses, were charged and convicted of unlawful
sexual intercourse.

While not repealing the Hudood Ordinances, the PWA,
as noted above, restored the offence of rape to the Penal
Code, thus separating zina (extra-marital sex) from zina-

bil-jabr (rape). This has reduced false accusations against
rape victims and meant fewer women imprisoned for al-
leged zina.'* In 2010, assessing the PWA’s impact through
interviews with police officials, prisons personnel, sessions
judges and lawyers, the National Commission on the Status
of Women (NCSW) determined that there had been a rad-
ical drop in zina charges against women."” While the PWA
also repealed the punishment of whipping, inhumane sen-
tences such as amputation and death by stoning remain on
the books.

E. PRISONERS ON DEATH Row

According to Amnesty International, as of 2010, Pakistan’s
death row population — around 8,000 — was the largest in
the world, indeed close to half the global total.** The crim-
inal laws make as many as 27 offences punishable by
death, ranging from the possession of 100 or more grams
of narcotics, such as heroin, to blasphemy and extra-marital
sex under the Hudood Ordinances.

In November 2008, the federal interior minister, Rehman
Malik, informed the National Assembly that the PPP-led
government was considering legislation to abolish the
death penalty™® and intended, until legislation passed, to
commute death sentences. The Supreme Court, then head-
ed by Hameed Dogar, blocked the move to commute death
sentences on the grounds that this violated Islamic provi-
sions.?® The repeal legislation has yet to be introduced
and could also be blocked by the judiciary.

In March 2010, the federal law minister directed his minis-
try to submit a draft law within two weeks to remove the
death penalty for offences under the Control of Narcotics
Substances Act, 1997, but again, according to HRCP, “no
concrete measures to amend the provision were visible” 2
While the government has informally imposed a morato-
rium on the death sentence since 2009, courts sentenced

356 people, including seven women, to death in 2010,

8 Figures provided by Inspector General of Prisons Sindh
Ghulam Qadir Thebo. Crisis Group interview, Karachi, 20 April
2011. The women prison in Hyderabad had 22 prisoners against
a capacity of 150; the women prison in Larkana had no prison-
ers at all against a capacity of 110.

190«Females behind Bars: Situation and Needs Assessment in
Female Prisons and Barracks”, UNODC Country Office, Paki-
stan, 2011, at www.unodc.org/documents/pakistan//female_
behind_bars_complete_final.pdf.

% 1bid, p. 25.

92V/ide Notification N0.3/23-SO-Prs-11-HD/87, Government of
the Punjab, 18 July 1988.

193“Females behind Bars”, op. cit., p. 25.

194« Jails, prisoners and disappearances”, HRCP, 2010, op. cCit.
1% «Females behind Bars”, op. cit.

1% See Crisis Group Report, Reforming the Judiciary in Paki-
stan, op. cit.

197«Study to Assess Implementation Status of Women Protec-
tion Act 2006”, National Commission on the Status of Women,
Islamabad, www.ncsw.gov.pk/apanel/upload_file/Studyon
WomenProtectionAct2006.pdf, pp. 11-13.

1% gee “Death Sentences and Executions 2010”7, Amnesty In-
ternational, 2011.

%9 Tahir Niaz, “Govt. considering abolition of death sentence,
NA told”, Daily Times, 22 November 2008.

20 Al decisions by that Supreme Court bench, headed by
Hameed Dogar, were deemed void in a 31 July 2009 decision,
following the restoration of the judges deposed during Mushar-
raf’s 2007 emergency rule.

201« Jails, prisoners and disappearances”, HRCP, 2010, op. cit.
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since capital punishment has not been abolished. As are-
sult, the death row population continues to increase.*

Because of lengthy delays in the dispensation of justice,
condemned prisoners often remain in death row cells for
years — some for over a decade — as their appeals “make
their painstaking way through Pakistan’s labyrinthine ju-
dicial system”.?®® The conditions under which they are
imprisoned are even worse than for other detainees. There
are usually nine to ten prisoners in each nine-by-twelve
foot cell, meant to accommodate no more than three or
four. In 2009, the Supreme Court’s National Judicial Pol-
icy Making Committee recommended that all prisoners
whose appeals against the death penalty were pending be-
fore a high court should be kept, with adequate security
arrangements, in regular barracks instead of death row
cells.”® On paper, all provinces have complied.”®® Punjab’s
government, for instance, amending Rule 330 of the Jail
Manual, has made it mandatory for the prison superin-
tendent to ensure that a condemned prisoner is not kept in
a death row cell until the sentence is upheld by a High
Court.?®® KPK has acted similarly.

Yet, despite these legal reforms, the old practice contin-
ues. In February 2011, for instance, in violation of the
law, there were still 157 prisoners in death row cells in
three main central prisons in KPK.2%" According to prison
officials, unless separate barracks are built, condemned
prisoners cannot be shifted to regular barracks in already
grossly overpopulated prisons while also keeping them
separate from remand prisoners.?®® To keep prisoners on
death row while their appeals are still pending, however,
as many Pakistani lawyers argue, is inhumane and a basic
violation of human rights. The provincial governments must
invest the required capital to implement their new laws on
death row cells without exception, while the government
should move on its resolve to end capital punishment.

VI. REFORMING THE PRISON SYSTEM

22 pid, p. 100.

203 Crisis Group interview, senior police official, Lahore, 15
June 2011.

204«National Judicial Policy, 2009”, Supreme Court of Paki-
stan, www.supremecourt.gov.pk/web/user_files/File/ NJP2009.
pdf.

2> 5indh was already doing so at the time of the policy’s pro-
nouncement.

26 Apwer Hussain Sumra, “Moving condemned prisoners to
ordinary barracks not feasible”, Daily Times, 16 September 20009.
27 Akhtar Amin, “Condemned prisoners being kept in death
cells in violation of rules”, The News, 22 February 2011.

208 Crisis Group interviews, Lahore, Karachi and Quetta, March-
June 2011.

A. REDUCING OVERCROWDING

Some efforts are being made to address the problem of
overcrowding and the conditions of under-trial prisoners
but much more needs to be done. The provincial govern-
ments have sought to reduce overcrowding through the
construction of more prisons and barracks. In Punjab, four-
teen new prisons are being built at a cost of about 8.58
billion rupees (around $100 million).? In Sindh, barracks
and cells under construction in Karachi, Khairpur, Mir-
purkhas and Thatta are due for completion by December
2011."° But, given the country’s strained fiscal resources,
as the prison population continues to increase, building more
prisons is not necessarily the answer to a dysfunctional
criminal justice system; nor does it address the rights of
detainees, particularly under-trial prisoners and juveniles.

The national and provincial governments should ensure
that the rights of remand prisoners are respected, that they
are not treated as convicts and that those who cannot af-
ford it receive legal aid. The police must be given the
necessary resources to transport prisoners to court on the
day of their hearings. The judiciary should ensure that
cases are processed through the courts according to con-
stitutional provisions and, most importantly, the granting
of bail should become the norm.

In 1972, Zulfikar Ali Bhutto’s government passed a re-
form package aimed at improving justice delivery and
providing relief for prisoners, including through the pro-
vision of bail. Under Section 426 (I-A) of the Criminal
Procedure Code (CrPC):

An appellate court shall, unless for reasons to be recorded
in writing it otherwise directs, order a convicted person to
be released on bail who has been sentenced to:

a) imprisonment for a period not exceeding three years
and whose appeal has not been decided within a peri-
od of six months of his conviction;

b) imprisonment for a period exceeding three years but
not exceeding seven years and whose appeal has not
been decided within a period of one year of his con-
viction;

¢) imprisonment for life or imprisonment exceeding seven
years and whose appeal has not been decided within a
period of two years of his conviction.

29 Crisis Group interview, Kokab Nadeem Warraich, Inspector
General of Prisons Punjab, 15 March 2011.

219 Crisis Group interview, Ghulam Qadir Thebo, Inspector Gen-
eral of Prisons Sindh, 20 April 2011.
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The law also targeted remand prisoners, under Section
497:

Provided further that the court shall, except where it is of
opinion that the delay in the trial of the accused has been
occasioned by an act or omission of the accused or any
other person acting on his behalf, direct that any person
shall be released on bail:

a) who, being accused of any offence not punishable with
death, has been detained for such offence for a contin-
uous period exceeding one year and whose trial for such
offence has not concluded; or

b) who, being accused of an offence punishable with death,
has been detained for such offence for a continuous
period exceeding two years and whose trial for such
offence has not concluded.

This reform was steadily eroded, as the judiciary negated
the concept of bail, and military governments added sev-
eral non-bailable offences.”*!

The current national and provincial assemblies have taken
some steps to provide relief to prisoners, including through
bail, particularly for women prisoners. In April 2011, the
National Assembly passed the Code of Criminal Proce-
dure (Amendment) Act, 2008, revising Section 426 (1-A).
While an appellate court can deny bail, giving reasons in
writing, it shall order the release of a convicted person on
bail who meets the terms of sub-sections (a), (b) and (c)
of Section 426 (1-A). A similar proviso was added to
Section 497 (1) that:

Provided further that the Court shall, except where it is of
opinion that the delay in the trial of the accused has been
occasioned by an act or omission of the accused or any
other person acting on his behalf, direct that any person
shall be released on bail:

a) who, being accused of any offence not punishable with
death, has been detained for such offence for a contin-
uous period exceeding one year or in case of awoman
exceeding six months and whose trial for such offence
has not concluded; or

b) who, being accused of an offence punishable with death,
has been detained for such offence for a continuous
period exceeding two years and in case of a woman
exceeding one year and whose trial for such offence
has not concluded.

Abiding by this new law, judges should only deny bail if
there are grounds to believe that the defendant would ab-
scond or commit further offences while on bail; and the

authorities must allocate the necessary resources to main-
tain a basic infrastructure for bail.

Police in some stations have experimented with alterna-
tive dispute resolution mechanisms for lesser offences to
reduce the burden on the courts, but these have been ad
hoc, lacked legal sanction and removed the role of the judge.
Rather than formalising such mechanisms, as many have
called for, the government should reform existing sentenc-
ing structures for non-violent petty crimes and include al-
ternatives to imprisonment such as fines, probation and
community confinement, community service, and drug and
psychological treatment.

In addition to these measures, many prisons and proba-
tion officials recommend open jails as a way of reducing
overcrowding. “Open prisons can be used to house low-
risk prisoners who can leave for work and meet their fam-
ilies during the day and return at night”, said Rana Man-
zoor, vice principal of the Punjab Prison Staff Training
Institute. Such prisons existed prior to Pakistan’s creation,
he said, when the government had allotted land to each
prisoner that he could tend and where he could remain
with his family.?"? “In case inspiration is required for
open prisons, one need look only as far as neighbouring
India”, said a senior prisons official, “where there are

over 30 open prisons in operation today”. %3

B. PROBATION AND REHABILITATION

In each province, the department of reclamation and pro-
bation manages the release of prisoners on probation. The
following legal instruments govern this: the Good Con-
duct Prisoners’ Probational Release Act, 1926; the Good
Conduct Prisoners’ Probational Rules, 1927; the Probation
of Offenders Ordinance (XLV of 1960); and the West Pa-
kistan Probation of Offenders Rules, 1961. Where the pro-
vincial government is satisfied that a prisoner’s track rec-
ord or good conduct behind bars suggests that he or she
would likely abstain from crime and lead a “useful and
industrious life”, it may grant a licence of release on con-
dition that the prisoner remains under the supervision of a
probation officer or a “secular institution or of a person or
society professing the same religion as the prisoner”. The
licence remains valid, unless revoked sooner, until the date
when the person would have otherwise been discharged.?**
Escaping the supervision of the probation officer or insti-
tution is punishable by up to two years imprisonment.”*®

211 gee Crisis Group report, Reforming Pakistan’s Criminal Jus-
tice System, op. cit.

212 Crisis Group interview, Rana Manzoor, Lahore, 15 March
2011.

23 Crisis Group interview, Lahore, 15 June 2011.

214 gections 2 and 3 of the Good Conduct Prisoners Probational
Release Act, 1926.

213 |bid, Section 7(1).
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A director heads the provincial department of reclamation
and probation, with an assistant director, a chief probation
officer and probation officers. The latter must meet every
probationer under their charge at least fortnightly, help
probationers find suitable employment and bring viola-
tions of bond to the attention of the authorities.”*® How-
ever, these duties are rarely performed, largely because of
an acute shortage of trained and qualified probation offic-
ers and of the resources they need.

“Provincial governments are simply not interested in non-
custodial measures, and it is this lack of political support
that explains the failure of probation and reclamation de-
partments to achieve their primary objective of rehabili-
tation and reintegration of offenders in society”, said an
analyst, who held the judiciary equally responsible for the
“sporadic use” of probation services.?’” However, since
2009, under directives of the National Judicial Policymak-
ing Committee, courts have become somewhat more leni-
ent in granting probation: 2,244 prisoners have been re-
leased in KPK, 1,960 in Punjab, 1,388 in Sindh and 24 in
Balochistan.?*®

There have also been some efforts, albeit limited, to im-
prove the effectiveness of the probation and reclamation
departments. In Balochistan, for instance, where there were
only four probation officers in 2009, eleven new posts
(nine for males, two for females), were created and filled
in November 2010. The Balochistan government is also
constructing a separate building for the probation depart-
ment and purchasing vehicles for newly recruited proba-
tion officers.”*® In KPK, which has 22 probation officers,
including six women, five new positions have been ad-
vertised. Punjab, with the largest prison population, has
61 probation officers, of which only four are women.??
In Sindh, which had only three probation officers,?** the
provincial public service commission announced sixteen
new positions in April 2010, but the written test was not
held for almost a year. In the absence of sufficient num-
bers of probation officers, three assistant directors and
two head clerks have been performing their duties.??

Yet, even with the additional posts, the probation and rec-
lamation departments in all four provinces remain under-
staffed, under-equipped and under-resourced. The KPK

department’s director, for instance, admits that his officers
are overburdened and lack basic facilities like telephones
and transportation to provide adequate support for some
1,700 probationers convicted of minor crimes.?? The de-
partments have been allocated more resources by the prov-
inces. For instance, Punjab increased its reclamation and
probation department’s budget from 35 million rupees (al-
most $412,000) in 2008-2009 to 67 million rupees (just over
$788,000) in 2010-2011.2%* In Sindh, this figure rose from
around 19 million rupees (about $223,500) for 2009-2010
to 25 million rupees (about $294,000) in 2010-2011.%%°
But substantial budget increases must be backed by better
policy and targeting.

Under Rule 16 of the West Pakistan Probation of Offend-
ers Rules, 1961, each district has a case committee com-
prising the district magistrate as chairman, all first class
magistrates in the district and a representative of the pro-
vincial probation department responsible for that district.
The committee functions as an advisory body on the case-
work within its area of jurisdiction; it is meant to receive
and consider verbal or written reports presented by proba-
tion officers and to make recommendations concerning the
status of probationers. While these committees are sup-
posed to meet once every three months, according to a
probation officer, this is “routinely flouted”.??® Not only
should they meet regularly as mandated, but the federal
and provincial governments should ensure that they are
properly equipped with a computerised case management
system that prompts action and identifies irregularities in
casework or court procedures in each probationer’s case.

In addition to the pressing need for increased staff, proper
offices and better facilities, probation personnel, prison
staff and penal reform activists have called on the govern-
ment to adopt a holistic program of probation and com-
munity-based rehabilitation that “does not merely release
an offender but also serves to fully resettle and reintegrate
‘the individual’ into society”.?*’ Provincial governments
and legislatures should, through administrative and legal
measures, ensure that the probation and rehabilitation pro-

28 gection 10 (b), (c) and (e) of the West Pakistan Probation of

Offenders Rules, 1961.

2 Crisis Group interview, Arshad Mahmood, executive direc-
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284N JPMC takes exception to faulty investigations”, The Na-
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22“The State of Pakistan’s Children 2010”, op. cit., pp. 66-67.
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January 2011.
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224 See “Annual Budget Statement for 2010-2011”, finance de-
partment, Government of the Punjab, www.pndpunjab.gov.pk/
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cess manages, to the extent possible, to reintegrate and
rehabilitate offenders.

At present, according to prisons and probation personnel,
there are virtually no rehabilitation programs to help re-
leased prisoners reintegrate into society and gain employ-
ment. Such programs are critical to preventing repeat of-
fences. According to a probation officer, “we are only
trained to see that the probationer does not violate the
terms of his release; there is no training in the latest best
international practices in post-release rehabilitation”. The
rehabilitation of female prisoners is particularly difficult,
since “the social stigma associated with being a prison
inmate makes their families reluctant to take them back”.?
Vocational training for both female prisoners and proba-
tioners should be a major priority, since gainful employment
would arguably be the most effective way to counter such
marginalisation.

Existing educational and vocational training programs in-
side prisons are generally under-resourced and consequent-
ly unable to provide prisoners the knowledge and skills
they need to later enter the workforce. Every prison, or at
the very least every central prison, should be equipped
with a library, facilities for academic instruction in a wide
range of courses, a computer lab and technical training
facilities, with training courses informed by local employ-
ment patterns and skills shortages.

While probation and reclamation departments should edu-
cate probation officers on international best practices through
the provision of materials as well as training, they should
also engage with probationers’ family members and en-
courage community involvement in their rehabilitation and
reintegration. According to a probation officer, “commu-
nity service in lieu of imprisonment or even prolonged
probation can be an effective way of rehabilitating offend-
ers in society by inculcating in them a sense of discipline
and service to others”.??° Aside from court-appointed hours
of community service, for example, at hospitals or with
non-profit organisations, provincial governments should
create new or support existing programs in which offend-
ers can learn vocational skills and be assisted in finding
suitable employment.

By making the rehabilitation of released prisoners a major
component of any criminal justice reform agenda, provin-
cial governments could prevent offenders from either be-
coming a burden on society or once again relying on
crime to make a living. Efforts should be made, as far as
possible within the state’s financial constraints, and with
the help of NGOs, charitable organisations and philan-

thropists, to assist prisoners, probationers and released
convicts to acquire employable skills.

C. REHABILITATION: THE MILITARY
APPROACH

The military has established four “de-radicalisation cen-
tres” in Swat — two for men, one for women and one for
adolescents™ — to turn militants away from extremism,
through three-month courses that include intensive psy-
chiatric treatment and religious instruction by ostensibly
moderate clerics. In the case of youth (aged twelve to sev-
enteen) associated with militant groups, the centres aim at
providing reverse indoctrination through instruction in
Pakistani nationalism and history, on being “good Mus-
lims” and on the role of the “founding fathers”, along with
community rooms with television and games, libraries and
computer laboratories. Soldiers visit those released under
the program periodically to assess and monitor their rein-
tegration into society.”*! The military has been pressuring
the government to replicate this program nationwide, based
on Saudi, Yemeni and other models,?*? and the government
has reportedly agreed.”®®

While itis early to judge the military’s success in rehabilitat-
ing militants, such programs are undermined by widespread
reports of heavy-handed methods to combat terrorism in
KPK’s Swat and neighbouring districts. Extrajudicial kill-
ings, torture, illegal detentions and collective justice pro-
voke exactly the kind of public resentment that militant
networks exploit for recruitment. Furthermore, by creating
a parallel system without the sanction of law, the army’s
de-radicalisation program is neither accountable nor trans-
parent. Absent civilian oversight, it is next to impossible,
and arguably even implausible, to gauge whether, after a
mere three-month course, militants would accept respon-
sibility for their crimes and sincerely renounce violence
and the concept of armed jihad once released.

Such de-radicalisation efforts are, as in other countries,
“likely to founder unless incorporated into a broader pro-
gram of prison reform”.2** A rehabilitation program fo-

28 Crisis Group interview, probation officer, Lahore, 14 June
2011.
2% Crisis Group interview, Lahore, 14 June 2011.

20gee |kram Sehgal, “De-radicalisation”, The News, 2 July
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231 See Hasnain Kazim “Pen and paper jihad: Pakistan efforts to
resocialise former Taliban”, Der Spiegel, 5 May 2011 (in Ger-
man).

*25ee Baqqar Sajjad Syed, “‘De-radicalisation’ plan under
study”, Dawn, 18 August 2011.

%30n 1 September 2011, Interior Minister Rehman Malik an-
nounced that Pakistan would implement the same de-radicalisation
policy as Saudi Arabia. See “Saudi de-radicalisation policy to
be followed: Rehman Malik”, The Nation, 1 September 2011.
24 See Crisis Group Asia Report N°142, “Deradicalisation”
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cused on captured militants also fails to address the very
real threat of ordinary inmates, including minor criminals
and first-time offenders, being recruited by militants in
regular prisons. In 2009, for instance, an ISI dossier dis-
closed that a 24-year-old madrasa student, arrested as a
first-time offender for being part of a minor militant group,
later joined the Pakistani Taliban after being recruited by
militants in prison.?®® If left ignored, abysmal conditions,
prisoner abuse, lax rules, and rampant corruption within
Pakistan’s prisons can be expected to allow criminal and
terrorist networks to thrive and recruit from a large pool
of vulnerable and aggrieved people.

D. LEGAL ASSISTANCE

Pakistan’s overcrowded prisons owe much to the absence
of a proper and effective system of legal representation
for prisoners who have little knowledge of their legal
rights and cannot afford legal fees or raise enough money
to post bail or pay fines. Persons charged even with minor
offences but without legal representation are detained
until their hearing, trial or conviction. There are very few
well-trained lawyers or paralegals to represent the accused
at each level of the criminal justice process — from police
stations to courts to prisons, particularly in remote rural
areas. “Accused persons who are indigent and/or belong
to minority communities and other disadvantaged groups
often do not have recourse to effective legal representa-
tion and end up languishing in jail, when they could very
easily remain outside until their trial or appeal for an alter-
native to imprisonment upon conviction”, said a human
rights activist.?*

In January 2010, the National Assembly passed the Pub-
lic Defender and Legal Aid Office Act (PDLAOA), 2009,
which aims to “promote justice throughout Pakistan by
providing quality and free legal services, protecting individ-
ual rights, and advocating for effective defender services
and a fair justice system; and to ensure equal protection
of law to such persons through free legal assistance, ad-
vice and representation in the Courts or outside”.?*’ The
law calls for the creation of a chief public defender’s of-
fice, assisted by additional chief public defenders, district
public defenders and public defenders, all to be appointed
by and accountable to the federal government.?® The gov-
ernment can direct the chief public defender and his asso-
ciates to represent any needy person in court, or provide

the person free legal assistance or advice.?*® This authori-
ty also extends to any court of law.**°

The chief public defender, serving a fixed three-year term,
allocates work to subordinates, monitors and evaluates their
performance and keeps the government informed about
all activities and outcomes.?** A district public defender,
an advocate with at least ten years’ experience in a High
Court who is appointed for each district, has, in addition
to assisting the chief public defender and additional chief
public defenders, the authority to visit and identify needy
prisoners, including to visit facilities where prisoners are
kept in districts with no prisons.?** A public defender is
similarly appointed and empowered in each tehsil (sub-
district), with responsibilities that include assisting the
district public defender.?*

A poor person who seeks free legal advice or representa-
tion in court may apply to the government or any of the
functionaries mentioned above. If the person is in prison,
the application is to be submitted through the superinten-
dent. Where the accused is under eighteen, insane or oth-
erwise unable to make an application, any other person
may do so on his or her behalf.?** Each application must
be accompanied by an affidavit confirming the applicant
is indigent, together with details of all income sources.

Although passed nearly two years ago, the PDLAOA has
yet to be implemented, and no appointments have been
made to any of the newly created positions. Similarly, the
Punjab Public Defender Service Act, 2007, a provincial
equivalent to the PDLAOA, has yet to be implemented.
In April 2011, a writ petition was filed in the Lahore High
Court complaining that the law was buried in “the dead
files of the bureaucracy” and pleading with the court to
direct the Punjab government to implement it in the pub-
lic interest.** If they are to be seen as genuine champions
of people’s rights, the national and provincial governments
should turn rhetoric into action by establishing and fully
resourcing public defender offices without delay, with com-

2 Huma Yusuf, “Militancy in Prison”, Dawn, 27 September
20009.

2% Crisis Group interview, research officer, Human Rights Com-
mission of Pakistan, Lahore, 16 June 2011.

27 pyblic Defender and Legal Aid Office Act (PDLAOA), 2009,
Preamble.

%8 |bid, Section 4(1).

¥ |pid, Section 4(6).

9 |pid, Section 4(7). The act stipulates that the chief public de-
fender must have been an advocate before the Supreme Court
or High Court for at least fifteen years, must not be less than 40
and must be “professionally competent”, with “integrity ... be-
yond doubt”. Additional chief public defenders must be advo-
cates with at least ten years standing at the Supreme Court or
High Court to assist the chief public defender and to submit a
monthly performance report to him. Ibid, Sections 6, 8 and 9.
1 bid, Section 7.

2 |pid, Section 11(1)(b).

3 bid, Sections 13(a) and (b). Public defenders must have
been practicing advocates for five years. Ibid, Section 12(2).
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petitive salaries to attract skilled and committed candi-
dates who would otherwise opt for private practice.

In the absence of effective public legal aid provision, pri-
vate actors have emerged to fill the breach. In Lahore,
Punjab’s capital, Asma Gulrukh Hina Shahla (AGHS),?*
the legal aid cell run by prominent human rights activists
Asma Jahangir®’’ and Hina Jilani,?*® has been providing
legal assistance, primarily to women, children and minor-
ities, since 1980. Help is given in cases where there are
violations of human rights by state or non-state actors; to
female, juvenile and “other victims of the abuse of due
process” inside prisons; and to those charged under the
blasphemy law or suffering from “unjust persecution due

to other discriminatory laws”.?*°

In Sindh’s capital, Karachi, Lawyers for Human Rights
and Legal Aid (LHRLA) provide free legal assistance to
prisoners and work to increase their awareness of their
basic rights. The organisation distributes pamphlets in Ka-
rachi’s central jail to inform prisoners on how to write their
bail and appeals applications without a lawyer. “The suc-
cess of this program”, said LHRLA President Zia Awan,
*can be measured by the fact that several women actually
managed to secure their release by consulting our publica-
tions”. In addition, the organisation has distributed other
literature to prisoners, including on methods and process-
es of criminal procedure rules and a simplified version of
the Jail Manual. However the “education behind bars” pro-
gram, which lasted from 1996 to 2004, had to be wound
up because “the government of the time (Musharraf’s re-

gime) refused to take ownership of the project”. **°

Some provincial governments have responded proactively
to such NGO-initiated projects. The Sindh provincial gov-
ernment, for instance, is collaborating with the legal aid
service for women and juvenile prisoners run by the for-
mer Supreme Court judge and former chief justice of the
Sindh High Court, Nasir Aslam Zahid. He set up an NGO
in 2004, the Women Prisoners Welfare Society, to provide
legal assistance to female prisoners. Supporting the pro-
gram, the Sindh government formed the Committee for
the Welfare of Women Prisoners, headed by Zahid, which
was later expanded to include juveniles.

28 AGHS is an acronym based on the first letters of the first
names of its four founders: Asma Jahangir, Gulrukh Rahman,
Hina Jilani and Shahla Zia.

27 Currently the president of the Supreme Court Bar Associa-
tion, Asma Jahangir is a Crisis Group Board member.

248 Jilani is a former Special Representative of the UN Secre-
tary-General on Human Rights Defenders.

29 AGHS Legal Aid Cell at http://aghsblog.wordpress.com/.
20 Crisis Group telephone interview, Zia Awan, 22 September
2011.

The committee formed a Legal Aid Office (LAO) that
opened its first branch in Karachi in 2004. Offices were
set up inside the Special Prison for Women and the Youth-
ful Offenders Industrial School. Zahid said, “statistics show
that prior to the LAQ’s inception, women and underage
offenders would remain in jail for long periods with no
assistance from the government”.?*! Since the LAQ’s found-
ing, however, 652 juveniles cases were resolved (up to
October 2010), while in the first four years after the cen-
tre was established, the population in Karachi’s women
prison fell from 237 to 108. “Women and juvenile detain-
ees are the most vulnerable segments of any prison popu-
lation and are particularly deserving of all the help they
can get”, said Zahid.** In addition to representing prison-
ers in court, the LAO arranges surety for prisoners’ bail.
In 2008, over 150 women and 100 juveniles were released
on bail, with surety provided by the LAO, which has also
repatriated over 150 foreign women prisoners after the
conclusion of their prison sentences.

In February 2010, the Sindh government tasked Zahid’s
committee to also give legal aid to male adult prisoners in
various jails in the province; the LAQO’s first such office
was opened in Karachi’s central jail in June 2010. Since
then, it has opened legal aid offices in eight district jails
and plans to extend its work to the remaining seventeen by
mid-2012.%% According to Sindh’s inspector general of
prisons, the provincial government has allocated 120 mil-
lion rupees (around $1.5 million) to the committee, which,
he said, “deserves great credit for its work in reducing the
population in Sindh’s jails; it has set an example that oth-
er provinces would be well-advised to follow”, he said.?>*

E. INTERNATIONAL ASSISTANCE
AND PRISON REFORM

Several key donors have acknowledged that the interna-
tional community can play a critical role in strengthening
Pakistan’s criminal justice sector, and this is reflected
through new programming. Although reform of the prison
system should be an integral component of such efforts,
prisons have thus far been mostly neglected in interna-
tionally-funded programs. For example, the Asian Devel-
opment Bank’s $350-million Access to Justice Program
(AJP), concluded in mid-2008, focused on caseload man-
agement, justice administration, legal empowerment and
police, prosecution and judicial reforms, including fiscal
reforms, but ignored prisons.

1 Crisis Group telephone interview, Nasir Aslam Zahid, 3
March 2011.

»24This is because most inmates who are detained in the wom-
en prison and the YOIS are unable to afford even the most triv-
ial surety amount”, said Zahid, ibid.
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The U.S. committed $51 million for police and rule-of-
law assistance in 2009 and $66.6 million in 2010, includ-
ing tactical training for KPK’s law-enforcement agencies.
In March 2010, the European Union launched an €11.5
million Civilian Capacity Building for Law Enforcement
(CCBLE) program to support the government’s counter-
terrorism efforts by strengthening the National Counter
Terrorism Authority (NACTA). That program also aims
at building the capacity of the KPK and Punjab police to
handle criminal investigations by improving investigation
standards and prosecution functions.”

While such programs are important, donors should also pri-
oritise prison reform, particularly given the links between a
dysfunctional and brutal system and criminality and mili-
tancy. Such assistance should, of course, focus on formal
places of detention, not illegal facilities. But assistance to
the Pakistan military should be made conditional on that
institution immediately ending practices that violate inter-
national conventions and basic international legal standards,
including illegal detention, torture and disappearances.

Collaborating with organisations like UNODC) and the
ICRC that have proven track records in Pakistan, donors
should earmark a significant portion of future rule-of-law
assistance to penal reform. While infrastructure develop-
ment, including building more prisons, should be a com-
ponent of any such effort, the international community
must not replicate the AJP’s lopsided focus on infrastruc-
ture at the cost of other long-term and structural reform.
Donors should, for instance, allocate a sufficient propor-
tion of funds to improving the lives of prisoners both dur-
ing incarceration and upon release, whether on probation
or expiration of sentence. This should include funds for
legal aid NGOs such as Justice Zahid’s and Zia Awan’s
in Sindh, as well as organisations providing health care
and education to prisoners.

Pakistan’s international partners should also work closely
with prison training academies to improve the curriculum
for prison and probation administrators and develop train-
ing programs focused on best international practices in
prison administration and prisoners’ rights, as well as tack-
ling criminality and violence in prison. Technical assis-
tance for computerising prison and probation records, as
well as training in maintaining and managing the data,
would merit support.

The ICRC and UNODC are the two main international or-
ganisations working within the prison system. The ICRC
visits prisons in Sindh, Azad Jammu, Kashmir and Gilgit-
Baltistan to assess conditions of detention and treatment.
It has helped improve water and sanitation facilities in

several Sindh prisons, including construction of a water
supply and distribution system for a 50-bed hospital in
Karachi’s central jail.”*® Arguing that vital penal reforms
are missing from national and provincial government pol-
icies for the criminal justice sector, it also aims to enhance
the capacity of prison authorities in day-to-day prison
management.

The ICRC likewise facilitates contact between detainees
and their families, including those detained in Pakistan as
well as Pakistanis detained abroad. Between March and
May 2011, it visited seven places of detention in Sindh
holding some 5,400 detainees, including juveniles, and
distributed 89 messages, mostly between detainees and
their families.®” However, it is denied access to the other
provinces, particularly Balochistan, where the military is
conducting operations against political dissidents, as well
as KPK, where militancy is rampant. “Resistance can
come from multiple quarters”, said an informed observer:
“It is not confined to the military alone. Provincial minis-
ters, bureaucrats and prisons officials do not want to run
the risk of letting militants be interviewed” ?*®

UNODOC has previously run a $491,000 drug abuse and
HIV/AIDS prevention program in Pakistani prisons. Start-
ing in 20086, this consisted of a pilot project in four selected
prisons aimed at interventions that would enable inmates
to make better-informed decisions about life in detention,
including harm reduction. The program also provided liter-
acy and vocational training to improve the chances of some
2,000 prisoners to find jobs after release. “Upon comple-
tion, the project was meant to serve as a model for further
extension to prisons across the country, but that has not
materialised”, said a senior prisons official.**°

As part of a sub-program of its Pakistan mission, UNODC
focuses on “fundamental components of the processes that
obtain and implement justice, including law enforcement
agencies, prosecution and prison services”.?*° The organi-
sation aims to raise Pakistan’s prison management to in-
ternational standards through enhancing legislative, regu-
latory and policy frameworks; upgrading the knowledge
and skills of prison staff; and improving and expanding
prison monitoring systems. It is also developing prisoner
rehabilitation programs, including improving and extend-
ing probation and parole systems. The Danish government,
in collaboration with UNODC, has pledged $1.7 million
for criminal justice reform in 2011, part of which will go

%5 For more details on these programs, see Crisis Group Re-
port, Reforming Pakistan’s Criminal Justice System, op. cit.

26 «pakistan: Grappling with the many challenges caused by
;Q;security", ICRC Operational Update, 27 May 2011.
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to prisons, rightly described by Jeremy Douglas, the in-
country UNODC head, as a “critical component of the crim-

inal justice sector in Pakistan”. 2"

In September 2010, Congressman William Delahunt spon-
sored a bill in the U.S. House of Representatives (the For-
eign Prison Conditions Improvement Act of 2010) to au-
thorise “appropriations of United States assistance to help
eliminate conditions in foreign prisons and other detention
facilities that do not meet minimum humane standards of
health, sanitation and safety ...” Among other provisions,
it would have required the secretary of state to submit an
annual report to congressional committees describing the
conditions in prisons and other detention facilities in coun-
tries receiving U.S. aid. Countries failing or “not making
significant efforts to comply” with the prescribed mini-
mum standards for eliminating inhumane conditions could
have their aid restructured, reprogrammed or reduced.’®
However, the bill was referred to committee, then cleared
from the books at the end of the Congressional session.?®®

While the U.S. should not impose conditions on civilian
assistance to Pakistan, given the urgent need to strengthen
civilian institutions in a fragile democratic transition, it
should nevertheless emphasise the principles of Delahunt’s
bill and leverage its expanding rule-of-law assistance to
press for comprehensive reforms to the prison system. The
EU should do the same.

The international community should also urge Pakistan to
fulfil all international human rights covenants to which it
is a signatory. In June 2010, Islamabad ratified both the
International Covenant on Civil and Political Rights (1C-
CPR) and the UN Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment
(UNCAT). In the context of prisoners’ rights, the ICCPR,
among other provisions, explicitly prohibits arbitrary ar-
rest or detention;?** provides for the right of those arrested
on criminal charges to be brought to trial “within a reason-
able time” or else released®®® and the a right to compensa-
tion for those arrested or detained unlawfully.?® It also
mandates that the penal systems of signatory states “shall
comprise treatment of prisoners the essential aim of which

shall be their reformation and social rehabilitation”.?’

%1«Denmark extends support to enhance effectiveness of crim-
inal justice systems in Pakistan in cooperation with the UNODC”,
press release, UNODC, 24 February 2011.

%2«HR 6153; Foreign Prison Conditions Improvement Act of
2010”, 16 September 2010.

%63 Congressman Delahunt subsequently retired.

%4 Article 9(1), International Covenant on Civil and Political
Rights.

%% |pid, Article 9(2).

%668 |hid, Article 9(5).

%7 |hid, Article 10(3).

The UNCAT requires signatories to ensure that “educa-
tion and information regarding the prohibition against tor-
ture are fully included in the training of law enforcement
personnel, civil or military, medical personnel, public of-
ficials and other persons who may be involved in the cus-
tody, interrogation or treatment of any individual subject-
ed to any form of arrest, detention or imprisonment” 2%
Prohibition on torture is also mandatory in all rules and
instructions issued on duties and functions of these in-
dividuals and offices.”® In addition to Pakistani civilian
authorities fully implementing the ICCRP and UNCAT,
reporting on Pakistan’s compliance with the ICCRP and
UNCAT should also scrutinise the military’s role with re-
gard to illegal detention, torture and other human rights
abuses.

The international community should also press Pakistan
to fulfil all obligations under the Convention on the Elim-
ination of All Forms of Discrimination Against Women
(CEDAW) and the Convention on the Rights of the Child
(CRC). At the time it ratified the ICCPR and UNCAT in
2010, Pakistan included reservations regarding eight of
the ICCPR’s 27 articles, and seven of the UNCAT’s six-
teen.”’”® An Amnesty International assessment of the res-
ervations found them “incompatible with the object and
purpose of the treaties because of their scope, generality
and the restrictions they impose on key rights, including
... freedom from torture and other cruel, inhuman or de-
grading treatment or punishment”.?* Islamabad withdrew
most of its reservations in June 2011, after the European
Union declared Pakistani exports ineligible for preferen-
tial tariffs as long as they remained.?’2

268 Article 10 (1), UN Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment.

% pid, Article 10 (2).

" For more detail, see “Pakistan’s Reservations: A Challenge
to the Integrity of the United Nations Human Rights Treaty
System”, Amnesty International, 23 June 2011.

2 pid.

22 Farakh Shahzad, “Pakistan vying to win GSP plus status”,
Pakistan Today, 26 July 2011.
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VII. CONCLUSION

Prison reform should be a prominent part of any process to
overhaul Pakistan’s criminal justice system. Overcrowded
prisons, particularly the high proportion of remand pris-
oners, are a reflection of a dysfunctional justice system,
as well as of the state’s failure to both prevent and prose-
cute crimes and protect the rights of prisoners. Policy-
makers should acknowledge that what happens within pris-
ons is not isolated from what happens on the outside. The
treatment and conditions of prisoners is a key yardstick
for the state’s willingness to uphold the rule of law, im-
prove the public’s access to justice and protect citizens, a
test Pakistan has thus far failed.

Long-term remedies cannot, however, pivot on the con-
struction of more places of detention; what is needed in-
stead is a basic shift in the state’s policy on confinement.
Like the police, prisons operate on colonial-era compul-
sions to maintain order, keeping potential as well as real
threats to public safety in detention for indefinite periods
and then releasing them in an equally disorganised man-
ner. Under existing conditions and practices, prisoners are
more likely to embrace crime, including violent extrem-
ism, once they leave jail than before they went in.

Prisons have become the breeding ground for a full spec-
trum of criminals, from drug pushers to kidnappers to ter-
rorists. Improving conditions within them, and separating
hardened criminals and militants from minor and first-
time offenders, juveniles and remand prisoners, therefore,
is vital. Provincial home ministries should also invest in
building high-security facilities, cracking down on the use
of mobile phones by prisoners, installing jamming devices
and CCTVs in all prisons and taking strong action against
officials found to aid crime by prisoners.

Moreover, the government must acknowledge that pro-
grams focusing uniquely on rehabilitating captured crimi-
nals in isolation from broader prison reforms are likely to
fail. It should aim instead at reducing the prison popula-
tion through reforms of the existing system for bail and
urgently devise and implement a more effective and ho-
listic approach towards probation and rehabilitation.

Ultimately, improving prison administration, conditions
and policies must be part of a broader shift to reinforce
civilian law enforcement and expand the writ of govern-
ment, which has steadily shrunk as the military has as-
sumed greater control over policing, through both official
and unofficial means. Arbitrary detentions, disappearanc-
es and extrajudicial killings are only fuelling, not contain-
ing militancy. President Zardari’s decision in June 2011
to provide retroactive legal cover for the military’s viola-
tion of constitutional rights and to extend to the armed
forces virtually unlimited powers of arrest and detention

set a dangerous precedent and should immediately be re-
voked. Rather than abdicate more authority, the federal
and provincial governments should invest the necessary
political and economic capital to build an effective crimi-
nal justice system, with full jurisdiction over every part of
the country. This is the only way for the civilian leader-
ship to be deemed an effective guardian of internal stabil-
ity, the rule of law and the Pakistani citizen.

Islamabad/Brussels, 12 October 2011
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GLOSSARY

Ahmadis
ATA
ATC
AJP
CCBLE
Challan
CrPC
DCO
FATA

FCR

HRCP
Hudood Ordinances

IG

ISI

Jail Manual
JJSO

KPK
LHRLA
NAPA
NCSW
Nizam-e-Adl
PATA

PDLAOA
PPC
PPP

PTA
PWA
Qanun-e-Shahadat

Qazi court
YOIS

Zina
Zina-bil-jabr

A minority Sunni sect, declared non-Muslim by the second constitutional amendment.
Anti-Terrorism Act.

Anti-Terrorism Court.

Access to Justice Program, run by the Asian Development Bank.

Civilian Capacity Building for Law Enforcement, run by the European Union.

Case brief.

Criminal Procedure Code.

District Coordination Officer, the administrative head of each district.

Federally Administered Tribal Areas, comprising seven administrative districts, or Agencies:
Bajaur, Orakzai, Mohmand, Khyber, Kurram, North Waziristan and South Waziristan; as well as
the Tribal Areas adjoining Bannu district, Peshawar district, Kohat district and Dera Ismail Khan
district.

Frontier Crimes Regulations (FCR) 1901, an oppressive colonial-era legal framework providing
the legal framework for the Federally Administered Tribal Areas.

Independent Human Rights Commission of Pakistan.

A set of four Ordinances passed by Zia-ul-Haqg’s military regime in 1979, prescribing
punishments in accordance with orthodox Islamic law, including amputation of limbs, flogging,
stoning and other forms of the death penalty for crimes ranging from theft, adultery and
fornication to consumption of liquor. This body of law remains in force.

Prisons Inspector General of Prisons, the highest ranking prisons official in a province.
Inter-Services Intelligence Directorate, the military’s main intelligence body.

Compendium of rules and regulations governing all aspects of prison administration.

Juvenile Justice System Ordinance.

Khyber Pakhtunkhwa, formerly the Northwest Frontier Province (NWFP).

Lawyers for Human Rights and Legal Aid.

National Academy for Prisons Administration, Pakistan’s sole national body.

National Commission on the Status of Women.

Regulation Act passed by parliament in April 2009 to establish Sharia (Islamic Law) in PATA.

Provincially Administered Tribal Areas, comprising the districts of Buner, Chitral, Lower Dir,
Upper Dir, Malakand, Shangla and Swat, as well as the Tribal Area adjoining Mansehra district
and the former state of Amb, administered since 1975 under a separate civil and criminal code
from the rest of Khyber Pakhtunkhwa.

Public Defender and Legal Aid Office Act.
Pakistan Penal Code.

The Pakistan Peoples Party, founded by Zulfikar Ali Bhutto in 1967 with a socialist, egalitarian
agenda. Since Benazir Bhutto’s assassination in December 2007, they party is headed by her
widower, President Asif Ali Zardari, and currently heads the coalition government in the centre.

Pakistan Telecommunication Authority.
Protection of Women Act.

The Evidence Act, as amended by General Zia-ul-Hag’s military regime in 1984, whose
amendments remain in force. Commonly still referred to as the Evidence Act.

Sharia (Islamic law) court.

Youthful Offender Industrial School.
Unlawful sexual intercourse.

Rape.
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of political analysts are located within or close by countries
atrisk of outbreak, escalation or recurrence of violent conflict.
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play in all the most significant situations of conflict or
potential conflict around the world.

Crisis Group’s reports and briefing papers are distributed
widely by email and made available simultaneously on the
website, www.crisisgroup.org. Crisis Group works closely
with governments and those who influence them, including
the media, to highlight its crisis analyses and to generate
support for its policy prescriptions.

The Crisis Group Board — which includes prominent figures
from the fields of politics, diplomacy, business and the
media — is directly involved in helping to bring the reports
and recommendations to the attention of senior policy-makers
around the world. Crisis Group is chaired by former U.S.
Ambassador Thomas Pickering. Its President and Chief
Executive since July 2009 has been Louise Arbour, former
UN High Commissioner for Human Rights and Chief
Prosecutor for the International Criminal Tribunals for the
former Yugoslavia and for Rwanda.

Crisis Group’s international headquarters are in Brussels,
with major advocacy offices in Washington DC (where it is
based as a legal entity) and New York, a smaller one in
London and liaison presences in Moscow and Beijing.
The organisation currently operates nine regional offices
(in Bishkek, Bogota, Dakar, Islamabad, Istanbul, Jakarta,
Nairobi, Pristina and Thilisi) and has local field represen-
tation in fourteen additional locations (Baku, Bangkok,
Beirut, Bujumbura, Damascus, Dili, Jerusalem, Kabul, Kath-
mandu, Kinshasa, Port-au-Prince, Pretoria, Sarajevo and
Seoul). Crisis Group currently covers some 60 areas of
actual or potential conflict across four continents. In Africa,
this includes Burundi, Cameroon, Central African Republic,
Chad, Céte d’Ivoire, Democratic Republic of the Congo,
Eritrea, Ethiopia, Guinea, Guinea-Bissau, Kenya, Liberia,
Madagascar, Nigeria, Rwanda, Sierra Leone, Somalia, Sudan,
Uganda and Zimbabwe; in Asia, Afghanistan, Bangladesh,
Burma/Myanmar, Indonesia, Kashmir, Kazakhstan, Kyrgyz-
stan, Nepal, North Korea, Pakistan, Philippines, Sri Lanka,

Taiwan Strait, Tajikistan, Thailand, Timor-Leste, Turkmeni-
stan and Uzbekistan; in Europe, Armenia, Azerbaijan, Bosnia
and Herzegovina, Cyprus, Georgia, Kosovo, Macedonia,
Russia (North Caucasus), Serbia and Turkey; in the Middle
East and North Africa, Algeria, Egypt, Gulf States, Iran,
Iraq, Israel-Palestine, Lebanon, Morocco, Saudi Arabia, Syria
and Yemen; and in Latin America and the Caribbean, Bolivia,
Colombia, Ecuador, Guatemala, Haiti and Venezuela.

Crisis Group receives financial support from a wide range of
governments, institutional foundations, and private sources.
The following governmental departments and agencies have
provided funding in recent years: Australian Agency for
International Development, Australian Department of Foreign
Affairs and Trade, Austrian Development Agency, Belgian
Ministry of Foreign Affairs, Canadian International Devel-
opment Agency, Canadian International Development and
Research Centre, Foreign Affairs and International Trade
Canada, Czech Ministry of Foreign Affairs, Royal Danish
Ministry of Foreign Affairs, Dutch Ministry of Foreign
Affairs, European Commission, Finnish Ministry of Foreign
Affairs, French Ministry of Foreign Affairs, German Federal
Foreign Office, Irish Aid, Japan International Cooperation
Agency, Principality of Liechtenstein, Luxembourg Ministry
of Foreign Affairs, New Zealand Agency for International
Development, Royal Norwegian Ministry of Foreign Affairs,
Slovenian Ministry of Foreign Affairs, Swedish International
Development Agency, Swedish Ministry for Foreign Affairs,
Swiss Federal Department of Foreign Affairs, Turkish Ministry
of Foreign Affairs, United Arab Emirates Ministry of Foreign
Affairs, United Kingdom Department for International De-
velopment, United Kingdom Economic and Social Research
Council, U.S. Agency for International Development.

The following institutional and private foundations have pro-
vided funding in recent years: Carnegie Corporation of New
York, The Charitable Foundation, Clifford Chance Founda-
tion, Connect U.S. Fund, The Elders Foundation, Henry Luce
Foundation, William & Flora Hewlett Foundation, Humanity
United, Hunt Alternatives Fund, Jewish World Watch, Korea
Foundation, John D. & Catherine T. MacArthur Founda-
tion, Open Society Institute, Victor Pinchuk Foundation,
Ploughshares Fund, Radcliffe Foundation, Sigrid Rausing
Trust, Rockefeller Brothers Fund and VIVA Trust.
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