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Articles1land 4

Question 1.  The Committee notes that article 25 of the new Constitution states that
“physical and mental integrity isinviolable’ and that “ nobody may be subject to
torture, inhuman or degrading treatment or punishment, nor subject to medical
and other experiments without their free consent”. Please provide information
on how the elements of article 25 of the Constitution and article 1 of the
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment arereflected in the penal and criminal procedure
codes of the Republic of Serbia. Please provide also clarification on how the
State party interpretsitsrecognition of torture asa crime under its criminal
legislation.

1.  The Constitution of the Republic of Serbia:
¢ Initsarticle 25 guarantees theinviolability of physical and mental integrity

e Initsarticle 28 provides for the procedures of treatment of persons deprived of liberty
and the prohibition of torture during criminal procedure and in other cases of detention

e Initsarticle 22 secures the protection of human and minority rights, thereby also
guaranteeing adequate court protection in cases of rights violations from article 25 of
the Constitution. No one may be subjected to torture, inhuman or degrading treatment or
punishment, nor subjected to medical or scientific experiments without their freely
given consent

2. IntheRepublic of Serbia Penal Code, according to article 136, extorting statementsis
defined as acriminal act. At the same time, according to article 137 of the Republic of Serbia
Penal Code, ill-treatment and torture are defined as criminal acts.

3.  The Constitution guarantees respect for person and dignity, while one of the basic
principles of the Penal Code is the prohibition of extorting confessions or any other statements
from the accused or other persons subject to the procedure. Article 12 of the Criminal Procedure
Code of the Republic of Serbia (hereafter ZKP) provides for the prohibition and punishment of
all violence against persons deprived of liberty and persons whose liberty has been limited, as
well asall extortions of confessions or other statements from accused or other persons subject to
the procedure.

4.  When aperson deprived of liberty is brought before an investigative judge, they, their
attorney, member of their family or person with whom they are living in an extra-marital of any
other kind of permanent relationship, can request for the investigative judge to arrange for a
medical examination. Such arequest can also be submitted by the public prosecutor. If such a
request is made, the investigative judge will make a decision on appointing a doctor who will
carry out the examination. This decision, along with the minutes of the doctor’s hearing will be
adjoined by the judge to the investigative documentation (art. 228, para. 7, ZKP).
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5. If, whilegiving their statement, the accused claims to have been subjected to torture or if
the public prosecutor or the investigative judge suspects that this has taken place, i.e. notice that
injuries were inflicted upon the accused, they are obliged to register it in the minutes and
undertake necessary measures.

6. Article 89, paragraph 8 of ZKP explicitly provides that the accused must not be subjected
to force, threats, deception, promises, extortions, exhaustion or other similar means of obtaining
their statement or confession, or be compelled to any other action that might be used against
them as evidence and that such evidence cannot serve as a basis for a court decision (art. 89,
para. 10, ZKP).

7. Article 131 of ZKP provides that it is prohibited to subject the accused to medical
interventions or to the administration of such methods as might affect their consciousness and
will while making their statement. It is strictly prohibited to administer to the accused or a
witness such instruments as might affect their consciousness and will while making their
statements, or to conduct medical interventions of that type (certain medications that weaken the
human will and strengthen human suggestibility - “truth serums”). Such instruments are strictly
prohibited for two basic reasons; ethical, because their administration is a specific form of
extortion of statements, and reasons of procedure-evidence, since, thus obtained, the accused
person’s or the witness' s statement would not be authentic, but would be aresult of the effects of
“chemistry”. Another prohibited instrument is hypnosis. The use of either chemical means,
hypnosis or medical interventions would constitute a criminal act of statement extortion if such
instruments were used for obtaining the accused person’s or witness' s statements, while in the
case a certain instrument was administered or hypnosis used for ends other than those of
obtaining statements, that could constitute some other criminal act, before al the crime of
ill-treatment and torture.

8.  Also, ZKP provides the accused who, due to legal obstacles, is not able to request areview
of the legality of an effective sentence (i.e. the accused person’s sentence is conditional), or in
case the eventual legal violation can no longer be remedied by any other legal means, with the
possibility of petitioning the Republic Public Prosecutor with an initiative to submit a request for
legality protection before the Supreme Court of Serbia as an appeal against the effective guilty
sentence, in case such a sentence was based on their extorted statement, or if they consider that
the said sentence or procedure that preceded it (Article 419 ZKP) violated any law to their
detriment.

9. Inthecourse of acrimina procedure asituation may arise where it will be necessary to
conduct a bodily examination of a person. Article 131 of the Penal Code provides for when and
what kind of medical procedures may be conducted without the said person’s consent. A bodily
examination may be conducted only on the basis of an order by an investigative judge of the
competent court. Without the consent of athird party, a bodily examination may be conducted
only in order to determine the presence of atrace or an effect of a criminal act on the body. In all
cases, a bodily examination of an accused, and of athird party with their consent, may be
conducted for the sake of other findings, i.e. determining age (when necessary, and no other
possibilities exist), certain states (pregnancy), and similar. In cases of taking blood or performing
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other medical procedures, no distinctions are made regarding whether they are being performed
over the accused or over third parties. The Code considers that the taking of blood from the
accused does not compromise their position in the criminal procedure and that it does not
interfere with their right of refusing to give a statement, and thus provides for its exclusion only
for health reasons.

10. Article 143, paragraph 3 of the new Penal Code (which will go into effect on

January 1, 2009), provides that saliva samples for the purposes of DNA analysis can always be
taken when necessary for the purpose of identification or comparison with other biological traces
and other DNA profiles, and that this does nor require the said person’s consent (or an
investigative judge’ s order). Thisis aprocedure that is never considered to be a health hazard,
and it does not require the accused person’s consent. This procedure is not an aggressive action
vis-avis the human body and, thus, cannot endanger its health, while at the same time it prevents
the accused from groundlessly refusing to alow the taking of their saliva sample for the purposes
of DNA analysis, thereby seriously obstructing the criminal procedure against them or the
discovery of other criminal acts. Of course, all this on the condition that this procedure has been
undertaken under strict adherence to all medical standards.

11. A mentaly ill person may be detained in a neuro-psychiatric health facility by their own
free will, in which case they will sign their consent to be admitted, but can also be held against
their will if necessary. The court is obliged to ascertain whether such detention and limitation of
freedom of movement is an unjustifiable violation of the constitutional right to a citizen’s
individual liberty or whether such detention is medically justified and socially necessary in order
to protect the person, rights and interests of the said individual, or all third parties. The individual
can personally come to the health facility, which is then obliged to take their statement of
consent to be admitted, which can be submitted in written form before an authorized personin
the health facility, in the presence of two work-capable and literate withesses not employed by
the organization, who are not direct blood relatives of the admitted individual, laterally related to
the fourth degree inclusive or to the second degree matrimonially, who is not the individual’s
spouse or the person who brought them to the health facility. When a health facility admits for
treatment an individual without their consent or a court decision, it is obliged to report this
within three days to the court in whose jurisdiction the organization is located. The health facility
is also obliged to act in this manner when an individual who was consensually admitted to the
said facility revokes their consent even though an authorized person or organ of the health
facility considers that their further detention is necessary.

12.  Thecourt isobliged, within a period of 15 days or at most 30 days from the day of
receiving the submission, i.e. from the day of finding out about the detainment, to bring a
decision regarding the further detainment of the said individual or their release. A person who
will remain held at a health facility must be examined by at least two doctors of relevant
specialty who will give their findings and opinion regarding the said person’s mental state and
judgment abilities. When the court decides that the admitted person is to be further held at the
health facility, it will determine the period of detainment, which cannot be longer than one year.
The health facility is obliged to submit periodic reports about the state of health of the detained
person to the court. If the health facility deems that the detained person needs to stay for
treatment beyond the time given in the court decision it is obliged, 30 days before expiry, to
recommend a prolongation of the detainment to the court. The court will decide on prolongation
once at least two doctors have examined the detained person and given their opinion, who will
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perform an expertise of the said person’s mental state, and once the said person has been heard,
if that is possible and not hazardous to their health. An appeal against the decision for
confinement to a health facility can be submitted by the person who is the subject of the
procedure and their guardian or temporary representative, within three days of receiving a copy
of the decision. The ZKP aso provides for the possibility of holding an accused person at a
health facility. Article 130 of the ZKP states that, in case of suspicion that the accused person’s
sanity is absent or reduced due to mental illness, retarded mental development or other mental
disorder, an expertise by way of a psychiatric examination of the accused will be conducted. If
the expert considers that longer observation is necessary, the accused will be sent for observation
to an appropriate health facility. Such a decision is made by the investigative judge, an individual
judge or acouncil of judges (depending on the phase of the said criminal proceedings).
Observation may be extended to more than two months only upon an explained recommendation
by the head of the health facility, having previously obtained the expert opinion, but cannot in
any case last longer than six months.

13. If court experts find that the accused person’s mental state isimpaired, they will determine
the nature, type, degree and term of the impairment and provide their opinion regarding the
influence such amental state will have and has on the accused person’ s reasoning and actions,
and whether and to what degree the mental impairment was present during the commitment of
the crime in question.

14. If the accused being sent to a health facility has been detained, the investigative judge,
individual judge or president of the council of judges will inform the said facility about the
reasons for the detention, in order to undertake the measures necessary for securing the purpose
of the detainment. The time spent at the health facility will be counted as time spent in prison,
I.e. as part of the sentence, should one be given.

15. The new Penal Code that will come into force on January 1, 2009, provides that an appeal
against a court decision to have an accused confined in a health facility can be made by the
accused and his attorney within 24 hours of having received the decision.

16. A regular criminal procedure may be conducted only against a person of sound mind who
has committed a criminal act. In the case of amentally disordered person who has committed a
crime, aprocedure for the application of security measuresis carried out. According to the

Penal Code, the security measure of required psychiatric treatment and confinement in a health
facility can be brought against a mentally deranged person or one of impaired stability.
Depending on whether the mentally deranged or impaired person is dangerous to themselves and
their surroundings or not, this measure can be of open or closed type. This measure can be
brought only as aresult of acommitted criminal act.

17. If the accused has committed a criminal act in amentally disorder state, the state
prosecutor shall submit to the court a recommendation for the security measure of required
psychiatric treatment and confinement of such an individual in ahealth facility, i.e. a
recommendation for required psychiatric treatment in freedom should conditions for such a
measure be provided by the criminal law. An imprisoned accused person shall not be released
but shall, until the end of the procedure for applying security measures, be temporarily confined
to arelevant health facility or an appropriate room. Once the recommendation for the security
measure of required psychiatric treatment and confinement of such an individual in a health
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facility has been made, the accused must be provided with an attorney. The competent, first
instance court decides on the application of these security measures after the main inquest. In
addition to the persons that must be summoned to the main inquest, psychiatrists from the health
facility charged with conducting expertise on the accused person’s mental state will also be
summoned as court experts. The accused will be summoned if their state is such asto alow their
presence at the main inquest. The accused spouse, parents or guardian and, depending on the
circumstances, other close relatives, will be informed about the holding of the main inquest.

18. If the court finds that the accused was not mentally deranged, it will halt the proceedings
by way of a decision to apply security measures.

19. Appealsagainst the court decision can be made within eight days from receiving the
decision, by all persons having the right of appealing the decision, except the victim.

20. When acourt pronounces sentence on a person who has committed a crime in a state of
mental impairment, it shall, by the same judgment, prescribe the security measure of required
psychiatric treatment and confinement in a health facility if it determinesthat legal conditions for
such ameasure exist.

21. Aneffective decision providing for the security measure of required psychiatric treatment
and confinement to a health facility will be submitted to the court competent to rule on work
competence. The organ of custody will also be informed about the decision.

22. The court that has brought the security measure will investigate, under official duty,
whether the need for treatment and confinement at the health institution has ended. The health
facility, organ of custody and the perpetrator to which the security measure has been applied can
petition the court to repeal the measure. Upon hearing the public prosecutor, the court shall
repeal the measure and order the release of the perpetrator from the health facility, if, on the
basis of adoctor’s opinion, the need for treatment and confinement at the health facility has
ended, while it may also order required psychiatric treatment in freedom. If the petition to repeal
the measure is rgjected, it can be resubmitted after six months have passed from the time this
decision was made.

23.  When aperpetrator with significant mental impairment is released from the health facility
after having spent lesstime in it than the prison term to which they was sentenced, the court
shall, by way of its decision on release, decide whether the said person will serve the remainder
of their sentence or be released on parole. The perpetrator who has been rel eased on parole can
be subject to security measures of required psychiatric treatment in freedom if the legal
conditions for such ameasure exist.

24. According to official duty or upon recommendation of the health facility in which the
accused is being treated or should have been treated, and upon hearing the public prosecutor, the
court can bring against a perpetrator against whom the security measure of required psychiatric
treatment in freedom has been applied, the security measure of required psychiatric treatment
and confinement in a health facility if it determines that the perpetrator has not been subjected to
treatment or had willfully abandoned it or, despite the treatment, has remained sufficiently
dangerous for their environment as to require their confinement and treatment at a health facility.
Before making the decision, the court shall, as needed, obtain a doctor’ s opinion, while the
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accused will be heard if their state allows it. These decisions are made by an extra-procedural
council (Article 24, paragraph 6 ZKP). Information about the council’s session is provided to the
public prosecutor and the defense attorney. Before a decision is brought, the perpetrator will be
heard if necessary and possible.

25. According to Article 172 of the Law on Obligatory Relations, a person who has been
subjected to ill-treatment or torture, i.e. whose statement has been extorted by the use of force or
threat or other illegal means, has the right of initiating legal proceedings against the state for
damages. The outcome of this procedure is not affected by the existence of an effective crimina
verdict stating that the said person was exposed to various means of torture on the part of official
persons. Of course, the existence of such averdict significantly eases the burden of proving
damages.

Article2

Question 2.  Please provide information about the protection by the State party of the
guarantees for detainees as to accessto a lawyer, to contact her/hisrelatives and
to receive medical attention.

26. The Constitution of the Republic of Serbia of 2006, regulates the status and treatment of
persons deprived of liberty in the following articles:

e Article 28 (Treatment of Persons Deprived of Liberty)

e Article 29 (Special Rightsin Case of Arrest and Detention without Decision of the
Court)

e Article 30 (Detention)

e Article 31 (Duration of Detention)

e Article 33 (Specia Rights of Persons Charged with Criminal Offense)
e Article 34 (Lega Certainty in Criminal Law)

The Constitution does not guarantee a detainee’ s right to health protection, but this has been
remedied to an extent by the ZKP (Article 228, paragraph 7).

27. Initsbasic provisionsthe ZKP (Article 5) provides that a person deprived of liberty must
immediately be informed in their language or alanguage that they understand about the reasons
for detainment and everything they are being accused of, as well as about their other rights; that
they are not obliged to say anything and that everything they say can be used as evidence against
them; that they have the right to an attorney of their choice; that they have aright to freely
communicate with their attorney; that the attorney has the right to be present at the interrogation;
that they have the right to demand that all persons of their choice be informed without delay
about the time, place and each change of place of detainment, and that a diplomatic-consular
representative of their state of citizenship, or arepresentative of the appropriate international
organization if the said person is arefugee or a person without citizenship; that they have the
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right to freely communicate with the diplomatic-consular representative or representative of the
appropriate international organization; that they have the right to demand at any time to be
examined by adoctor of their choice or, if unavailable, by a doctor chosen by the detaining
authority; that they have the right of initiating legal proceedings regarding the legality of their
detainment; that they have the right of collecting damages for unjustified detainment.

28. The accused must have an attorney as soon as the police organ brings a decision on
detainment. If the accused does not secure an attorney, the police organ shall secure one for
him/her according to official duty, according to alist submitted by the appropriate bar
association. The accused person’sinterrogation shall be delayed until the arrival of the attorney,
or at the most for eight hours. If the presence of an attorney has not been secured by then, the
police organ shall release the accused or conduct him/her without delay to the competent
investigative judge.

29. Article 228 of the ZKP provides that the investigative judge is obliged to immediately
inform the detainee conducted before him about their right to an attorney, and to enable them, in
his presence, by use of telephone, telegraph or other electronic transmitter, to inform the attorney
directly or viaafamily member or third party whose identity must be revealed to the
investigative judge, or, if necessary, help the detainee find an attorney.

30. If adetainee does not secure the presence of an attorney within 24 hours of having been
provided the opportunity, or if the detainee states that they do not want an attorney, the
investigative judge is obliged to interrogate the detainee without delay.

31. Ifincase of obligatory defense (Article 71, paragraph 1, ZKP), a detainee does not avail
themselves of an attorney within 24 hours of having been informed about that right or states that
they shall not be availing themselves of an attorney, then the detainee will be assigned an
attorney according to official duty. The attorney shall be from alist submitted to the president of
the first instance court on the part of the appropriate bar association. In addition, when thereis no
possibility of an obligatory defense for a criminal act procedure carrying the punishment of over
three yearsin prison, of, in other cases, if interests of justice so demand it, the detainee can, upon
request, be assigned an attorney in case they cannot afford the cost of an attorney.

32. Immediately after the hearing, the investigative judge shall decide whether the detainee
shall be released or incarcerated. A detainee must have an attorney (Article 71, paragraph 2,
ZKP). Detention is determined by the submission of a decision of the competent court regarding
the detention of the said person at the time of detainment or, at the latest, within 24 hours from
the time of detention or bringing before the investigative judge. If the accused is mute, deaf or
incapable of successfully defending themselves or if the procedure is being carried out for a
criminal act for which a prison sentence of more than ten years can be given, the accused must
have an attorney during the first hearing (Article 72, paragraph 1, ZKP).

33. TheRepublic of Serbia has a Law on Juvenile Perpetrators of Criminal Acts and the
Criminal-Legal Protection of Juveniles, of 2005. According to Article 49 of the Law, a minor
must have an attorney during the first hearing as well as during the entire procedure. If the
minor, or their legal representative or relatives do not secure an attorney, one will be assigned on
the part of ajuvenile delinquency judge. A juvenil€ s attorney can only be one who has acquired
special knowledge in the area of children’ s rights and juvenile delinquency. Further, Article 54
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of the Law on Juvenile Perpetrators of Criminal Acts and the Criminal-Legal Protection of
Juveniles of the Republic of Serbia provides that the minor be summoned through their parents
or legal representative, except when thisis not possible due to the need for prompt action or
other circumstances. At the same time, when ajuvenileis arrested in accordance with

Article 135 of the ZKP, thisis carried out by police officersin civilian clothing, who take care
that thisis done in a discrete manner. Finally, when it comes to the opinion of the European
Committee for the Prevention of IlI-Treatment and Other Inhuman and Degrading Procedure and
Punishment, which was expressed in the last Report submitted to the Republic of Serbia,
Article 60 of the Law on Juvenile Perpetrators of Criminal Acts and the Criminal-Legal
Protection of Juveniles regulates that, when collecting information from minors, police organs
performing this according to Article 226, paragraph 1, paragraphs 3-6, and paragraph 10 of the
ZKP, perform thisin the presence of the minor’s parents, adopted parents or guardians. The
collection of information is performed by ajuvenile delinquency police officer. A juvenile
delinquency police officer is a person who has acquired special knowledge in the area of
children’ s rights and juvenile delinquency.

34. If, at the time of hearing, the public prosecutor has not submitted a request for
investigation and does not submit it within 48 hours from the time of detention, the investigative
judge shall release the detainee.

35. If, within 48 hours of the submission of the request for investigation, the investigative
judge does not bring a decision to investigate, he is obliged to rel ease the detainee.

36. When adetainee is brought before an investigative judge, the detainee, the detainee’ s
attorney, afamily member or a person with whom the detaineeis living in an extramarital or any
other kind of permanent relationship, may request that the investigative judge order a medical
examination. Such arequest can also be submitted by the public prosecutor. If such a request has
been made, the investigative judge shall bring a decision on determining the doctor who will
conduct the examination. The investigative judge shall adjoin to the investigative records this
decision as well as the minutes from the doctor’ s hearing.

37. Should in the course of pre-trial procedure citizens consider that the police organs have
committed irregularities in conducting their duties, they can file a complaint with the competent
state prosecutor as well as directly to a higher police organ.

38. Article 147 of the ZKP provides that the police organ or the court shall immediately, or
within 24 hours from the time of detainment at the latest, inform the family of the detainee or
other persons with whom the detainee is living in an extramarital or any other permanent
relationship, except where the detainee explicitly opposes this.

39. If thedetaineeis an attorney, the police organ or the court is obliged to immediately, or
during the next working day at the latest, inform the competent bar association.

40. The competent organ of social care shall beinformed in caseit is necessary to undertake
measures for the care of children and other family members in the detainee’s care.

41. For persons deprived of liberty, detainment represents aform of preventive deprivation of
liberty within acriminal procedure and a measure of the severest procedural enforcement, but it
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does nor represent a criminal sanction, which means that, on the one hand, a prohibition of all
actions toward the detainee which are otherwise possible to take against persons serving a prison
sentence and, on the other, that the detainee enjoys guaranteed protection of their person and
dignity, which is especially founded in the fact that even persons who have been detained are
treated according to the presumption of innocence. The detainee is subject only to such
limitations that are necessary to prevent escape, the inducing of third parties to destroy, conceal,
change or falsify evidence or traces of the criminal act, and direct and indirect contacts of the
detainee directed toward influencing witnesses, accomplices.

42. Article 148 of the ZKP proclaims a prohibition on degrading the person and dignity of the
detainee, and thisis also a constitutional-legal category.

43. From the aspect of the space in which the detainee is held, detention can be either
individual or collective. In the case of collective detention, detainees are grouped according to
moral and correctional reasons, reasons of ensuring successful criminal proceedings, etc. In
addition, some detainee separations are mandatory, while others are performed asarule or if
possible. Detainees of different genders cannot be held in the same room (mandatory separation).
Asarule, the same room cannot be used for the detention of persons who are reasonably
suspected of having participated in the commitment of the same criminal act, or for detainees
and those serving prison sentences. Persons for which there is reasonable suspicion that they are
repeat offenders shall not, if possible, be placed in the same room with other detainees on whom
they might exert harmful influence.

44. A detaineeis guaranteed the following rights:
e Theright to an uninterrupted night’ s rest each day, of at least eight hoursin length.

e Theright to spend at least two hours each day in open air - this right may be limited
only in order to protect the detainee’s health.

e Theright to eat at their own expense, to wear their own clothing, to use their own bed
linen and to purchase and use at their own expense books, professional publications,
print media, tools for writing and drawing and other things that fit their regular needs,
except for objects that might inflict injury, imperil health or aid in escaping - however,
during the course of the investigation, the investigative judge may make atemporary
ruling in order to deny or limit the use of print media, if that would be damaging to the
successful carrying out of the procedure; an appeal against the investigative judge's
ruling to an extra-procedural council is allowed).

e Theright to work - if the detainee requestsiit, the investigative judge or the chamber
president in agreement with the prison administration may permit the detainee to work
within the prison premises jobs appropriate to his’her mental and physical
characteristics, provided that thisis not damaging to the criminal procedure; the
detainee is entitled to compensation, which is set by the prison warden; on the other
hand, the detainee may be obligated to perform work necessary for maintaining
cleanlinessin the room of their detention.



CAT/C/SRB/Q/1/Add.1
page 11

e Theright to visitation and to correspondence - upon approval of the investigative judge
and under his supervision or athat of a person delegated by him, within the bounds of
house rules, the detainee may be visited by close relatives and, upon the detainee’s
request, by a doctor and other persons; certain visits may be prohibited if they might
prove damaging to the criminal procedure; diplomatic and consular representatives of
foreign states-signatories of the appropriate international conventions have the right to,
with the knowledge of the investigative judge, visit and speak without supervision to
detainees who are citizens of their state; the investigative judge shall inform the
principal of the institution in which the detainee is being held about visits by diplomatic
or consular representatives; the detainee may correspond with persons outside of the
prison with the knowledge and under the supervision of the investigative judge; the
investigative judge may prohibit the sending or receiving of letters and other sent items
that are harmful to the criminal procedure; the prohibition does not pertain to letters sent
by the detainee to international courts and domestic judicial, legislative and executive
organs or received by the detainee from these, or to letters sent/received by the detainee
to/from their attorney, except if monitoring of the detainee’ s correspondence with their
attorney has been proven asjustified (Article 75, paragraph 4, ZKP); the sending of
petitions, complaints or appeals can never be prohibited.

45. Thedetaineeis obliged to strictly adhere to the regime prescribed by the houserules. Asa
consequence of violating the prescribed house rules, the detainee is subject to the disciplinary
measure of limited visits, except that this can never apply to the detainee’ s communications with
their attorney.

46. The detainee can never be punished before being informed of the disciplinary violation
with which they are being charged, before the detainee is allowed to make their defense and
before the court has thoroughly investigated the case.

47. An appeal against a punitive measure to an extra-procedural council of the competent court
is alowed within 24 hours of receiving the decision. The appeal does not delay the execution of
the decision. The council shall rule on the appeal within eight days of receiving the appeal.

48. The court responsible for ordering the detainment is responsible for the conditionsin
which the detainee is held and the treatment to which detainees are subjected, by way of
supervision of detainees performed by the president of the competent court. In this connection,
the court president or a judge appointed by him is obliged to visit the detainees at |east once per
week and, if he finds it necessary, to inform himself without the presence of the prison
supervisors and guards about the manner in which the detainees are fed, supplied by other
necessities and in which they are treated. The president or the judge delegated by him is obliged
to undertake necessary measures for doing away with the irregularities noted during the prison
visit. The appointed judge cannot be the investigative judge. The court president and the
investigative judge may at any time visit all detainees, speak with them and receive complaints
from them.

49. In September 2005, the Minister of Internal Affairs formed a Commission for Monitoring
the Implementation of the European Convention on the Prevention of Torture, Inhuman or
Degrading Punishment or Procedures, with the task of uncovering and preventing all forms of
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torture within the police. The Commission is made up of representatives of the department of
internal affairs (* Department for Control of Legitimacy of Work”), the Department of Criminal
Police and the Department of Police at the seat of the Ministry and the Belgrade Police
Department.

50. The Commission has been tasked with visiting all the organizational units of the Ministry
of Internal Affairs containing rooms for detention, in order to gain direct insight into the state of
the buildings and rooms for detainment, insight into detainee documentation, hygienic
conditions, the respect for human rights (whether the family and the attorney have been
informed, whether medical treatment has been requested and provided), etc, interrogation rooms
in order to check for the presence of unconventional objects used while conversing with the
detainee, as well as added measures of protection for persons detained on the premises of the
Ministry against maltreatment and torture.

51. The Commission charged with monitoring the implementation of the European Convention
on the Prevention of Torture, Inhuman or Degrading Punishment or Procedures visited all

27 regional police departments and 108 police stations and precincts and interviewed 730 police
employees regarding the procedures for the protection and respect for detainees' basic rights and
liberties. The president of the Commission created a Program of professional education, training
and advanced training of police employeesin the prevention of torture and in public relations
communication skills, which was implemented into the annual Program of professional advanced
training of police employeesin the Republic of Serbia. In thisway, the Commission made a
singular contribution to a more complete protection of human rights and liberties in the course of
applying police powers, as well receiving assurance of the Ministry’s commitment to secure full
legality in the work of the police and sanction all illegal and unprofessional activity.

Question 3.  The Committee requestsinformation on legal and administrative guarantees
with respect to “ no exceptional circumstances whatsoever” and “order from
superior officer of a public authority” may not be invoked as a justification of
torture. Please provide information on actual cases (if any) where this has been
referred to.

Question 4.  Please provide information about possible statutory limitationsin Serbian
legislation for acts that might be considered as torture.

52. The Republic of Serbia guarantees to detainees and convicted persons contact with their
attorney, representative, family members, other relatives and close persons on the basis of the
ZKP and the Law on the Execution of Criminal Sanctions. The ZKP guarantees detainees the
right to correspondence and conversation with an attorney. ZKP Article 75 provides that the
attorney has aright to a confidential conversation with an accused person deprived of liberty
even before they have been interrogated, as well as with a detainee. The duration of the
conversation is not limited. Control of the conversation prior to the first hearing and in the course
of investigation is allowed only in the form of visual observation, but not listening.
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53. Thedetainee hasaright to visits by close relatives and, upon personal request, to visits by
doctors and other persons. On the basis of the ZKP, visits to detainees are approved by the
investigative judge or the president of the judicial council. Approval of visitsisarulein practice,
while prohibition is an exception, applied only when the court judges that the visit may be
damaging to the criminal proceedings.

54. Detained and convicted persons have aright to free health care. Health services have been
organized inside prison facilities. In case the said person cannot be provided with adequate
health care in prison or if hospital treatment is necessary, they will be transferred to a Specia
prison hospital or other health facility.

55. Convicts rightsto visits and to maintaining contacts with the outside world are also
regulated by the Law on the Execution of Criminal Sanctions. The convict has aright to be
visited by their spouse, children, adopted children, parents, adoptive parents and other direct
relatives and, in the lateral line, relatives to the fourth degree:

e Onceaweek in aprison or facility of an open type
e Twiceamonthin aprison or facility of semi-open type

e Onceamonth in aprison or facility of aclosed type and in a closed-type, special
security prison

The prison warden may also approve visits by other persons. A convict has aright to spend three
hoursin a special prison room once every three months with their spouse, children or other close
person.

56. A convict hasaright to be visited by their attorney or authorized representative, or one
whom the convict has summoned in order to grant him authorization to represent them.

57. A foreign citizen has the right to be visited by a diplomatic-consular representative of their
state of citizenship.

58. The Law on the Execution of Criminal Sanctions provides for specia rights that the
convict may acquire in case of exceptionally good behavior and work effort. Among others,
these are the rights to an increased number of visits and awidened circle of visitors, to
unsupervised visitsin visiting rooms, to visits in special rooms without the presence of other
convicts, visits outside the prison and weekend and holiday visits to their family and relatives.

59. The Rule Book of measures for maintaining order and security in prison facilities regulates
the conditions and means of applying measures for maintaining order and security to convicted
persons.

60. Article5 of the above Rule Book provides for measures for maintaining order, work and
security, both measures of compulsion and special measures. Measures of compulsion are: use of
physical force, tying up, separation, the use of rubber clubs, the use of water hoses, the use of
chemical agents and the use of firearms. Special measures are: increased surveillance,
confiscation or periodic removal of things otherwise permitted to be kept, quartering in a
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specially secured room without any dangerous objects, quartering under increased surveillance,
solitary confinement and testing for contagious diseases and psychoactive agents. When
applying measures for maintaining order and security, measures stricter than those that are
necessary relative to the nature of the need for their application and contents cannot be applied.
Also, in the course of applying measures for the maintenance of order and security, the human
dignity of the convict must be respected and their state of health cared for. Medical findings
necessary for the application of the measures must be available to an authorized representative,
in accordance with Article 6 and 7 of the Rule Book. Special measures can be applied only
exceptionally, in case danger cannot be removed by other means (Article 49 of the Rule Book).
The application of special measures upon recommendation of the prison’s expert servicesis
determined by the prison warden or person authorized by him (Article 50 of the Rule Book).

61. The Rule Book prescribes the conditions for the application of measures of compulsion
and who can apply them and how. Article 9 of the Rule Book provides that measures of
compulsion against convicts can be applied only when it is necessary to prevent: escape, physical
assault against another person, the inflicting of injuries to another person, self-injury, the causing
of material damage 