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PART |

| NFORVATI ON ON NEW MEASURES AND DEVELOPMENTS RELATI NG
TO THE | MPLEMENTATI ON OF THE CONVENTI ON

A.  Introduction
1. In accordance with article 19 (1) of the Convention against Torture and
O her Cruel, Inhuman or Degradi ng Treatnent or Puni shrment, the Ki ngdom of

Spain presents its first supplenentary report to the Conmittee agai nst
Torture. This report covers the period from Novenber 1988 to Novenber 1992
it follows the general guidelines adopted by the Cormittee at its sixth
session (CAT/ U 4/ Rev. 2).

2. The initial report of the Kingdomof Spain (CAT/C5/Add.21) and its
presentation to the Cormttee attested to the broad, extensive and detail ed
set of Spanish regulations for the protection of human rights. Spain's
return to denocracy in 1977 has nade it possible, in the space of a few years,
to establish a significant franework for the protection of human rights

t hrough the Constitution and the organizational and ordinary | aws enacted
subsequently. This first supplenentary report will take the previous report
as its starting-point and not reproduce the range of existing | aws.

3. W will focus chiefly on the inplenentation and interpretation of
existing legislation by the courts and we will also refer to the new
provisions and instructions that have arisen in this field, with a viewto
i mprovi ng the Spanish systemfor the protection of human rights, especially
the right to physical integrity and the prohibition of torture and other

cruel, inhuman or degrading treatnent or punishnent.

B. Information concerning the articles in part | of the Convention
Article 1
4. Regardi ng the of fence of torture as laid down in our crimna

| egi slation, the operative regulation is article 204 bis of the Penal Code,
paragraph 2 of which is reproduced in O ganization Act 3/89 of 21 June and
reads as foll ows:

"Any authorities or public officials who, for the purpose of
obt ai ni ng a confession or deposition in the course of a police or
judicial investigation, conmit any of the offences referred to in title
VI1l, chapters | and IV, and title XliI, chapter VI, of this Code shall be
liable to the penalty stipulated for each offence, in the maxi mum degree,
as well as to specific disqualification

If, with the same intent, they commit any of the acts referred to
inarticle 582 (2), the act shall be considered as an offence and the
penalties of short-terminprisonnent, in its mininmmto nedi um degrees,
and specific disqualification shall apply. Wen the act conmitted is
anong those referred to in article 585, it shall also be regarded as an
of fence and the penalties of brief inprisonment and suspensi on shal

apply.
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The sane penalties shall apply, respectively, to prison authorities
or staff who conmit any of the acts referred to in the preceding
par agr aphs agai nst det ai nees or prisoners.

Any authorities or public officials who, in the course of crinina
proceedi ngs or the investigation of an of fence, subject a person being
interrogated to conditions or procedures that intinidate himor cause him
vi ol ence shall be liable to the penalty of brief inprisonment and
speci fic disqualification.

The penalties laid down in the precedi ng paragraphs shall al so be
applied to authorities or officials whose renissness in their duty
enabl es other persons to commit the acts referred to therein."

5. Title VIII (Ofences against individuals), chapters | (Honmicide) and IV
(I'njury), and title XII (O fences against liberty and security), chapter VI
(Threats and coercion). Title Il (Mnor offences against individuals),

articles 582 and 585.

6. The Conmittee is inforned that a bill containing a new Penal Code is
currently under discussion in the Congress of Deputies. The explanatory
statenent attached to the bill contains the following in reference to this
of f ence:

"Some of these violations can theoretically be conmitted by private
i ndividuals (a private individual can conduct illegal wretapping or
house searches, for exanple); others are inconceivable (a private
i ndi vi dual cannot conduct prior censorship or wongfully hand over a
prisoner). Acts that might be conmitted by either officials or private
i ndividuals follow the rationale that acts which are equal in theory are
nore heavily penalized if they are committed by private individuals.
This is because, for all these offences, the basic idea is that the
official is performing his duty, fromwhich he deviates or which he
exceeds, whereas if the act coimmitted were conpletely outside his sphere
of duties, it would have to be penalized as though it had been conmitted

by a private individual. Wen the latter conmts such an act, he is
acting with absolute, not relative, unlawful ness. This basic idea can be
seen, 'a contrario', in the fact that, of this group of offences that

cannot be justified in any event, not even mininally speaking in the nane
of performance of duty, as is especially the case of torture, the penalty
i nposed is considerably nore severe than that |aid down for the same acts
when committed by a private individual, and this is because, in such
cases, the fact that performance of duty cannot be cl ai ned nmeans that
advant age was taken of a situation of superiority with respect to the

def encel essness of the detainee.”

7. For its part, article 551 of the bill containing the new Penal Code,
currently under discussion in Parliament, stipulates:

"1. Any authority or public officials who, for the purpose of
obt ai ni ng a confession or deposition in the course of a police or
judicial investigation, conmt any of the offences referred to in
titles 1 and I'll and in title VI, chapters Il and |1l of this Code shal
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be liable to the penalty stipulated for each offence, in the nmaxi mum
degree, as well as to absolute disqualification for a period of 10 to
15 years.

2. If, with the sanme intent, they commt any of the acts referred
toin article 597 of this Code, the act shall be considered as an of fence
and the penalties of inprisonment for 1 to 4 years and specific
di squalification frompublic enploynment or office for 10 to 15 years
shal |l apply. Wen the act committed is anmong those referred to in
article 599 of this Code, it shall also be regarded as an of fence and
the penalties of inprisonnment for 6 nonths to 2 years and specific
di squalification frompublic enploynment or office for 4 to 10 years shal

apply.

3. The same penalties shall apply, respectively, to authorities or
staff of prisons or centres for the protection or reformof mnors who
commit any of the acts referred to in the precedi ng paragraphs agai nst
det ai nees, internees or prisoners.

4. Any authorities or public officials who, in the course of
crimnal proceedings or the investigation of an offence, subject a person
being interrogated to conditions or procedures that intinidate himor
cause himviolence shall be liable to the penalty of inprisonment
for 6 nonths to 2 years and specific disqualification frompublic
enpl oyment or office for 10 to 15 years

5. The penalties laid down in the preceding paragraphs shall also
be applied to authorities or officials whose renissness in their duty
enabl es other persons to commit the acts referred to therein."

8. A conparison of the two laws, the law in force and the proposed future
I aw, indicates the follow ng:

(a) The custodi al penalty has been increased from brief inprisonnment
(one nonth and one day to six nonths) to inprisonnent for six nonths to
two years (para. 2).

(b) The penalty of disqualification has been adjusted and increased.
In the Code in force, the penalty is "specific disqualification", which would
all ow a person convicted of torture to continue in public office in a
di fferent branch of the administration fromthe one to which he bel onged when

he committed the offence. In the bill currently under discussion in the
Parlianment, the disqualification is "absolute", i.e. such a person is debarred
fromany public function or office (consistent with the bill's guiding idea,

since torture "cannot be justified, even minimally, in the name of performance
of duty", and "in such cases, the fact that performance of duty cannot be

clai mred neans that advantage was taken of a situation of superiority with
respect to the defencel essness of the detainee". The duration of absolute

di squalification is also increased

(c) The term"torture” is used exclusively to mean this of fence, which
can only be commtted by public officials. To that end, the expression
"torture" has been deleted fromarticle 421 of the Penal Code in force, where



CAT/ C/ 17/ Add. 10
page 6

it is mentioned as an aggravating circunstance in connection with the penalty
for the offence of injury inflicted by private individuals.

(d) Article 551 (3) of the bill extends the application of the offence
to authorities or officials of centres for the protection or reformof ninors,
which reflects efforts to ensure that the scope of this offence will cover al
areas and situations in which it mght arise.

9. As for the idea expressed by sonme nenbers of the Conmittee when the
initial report was presented, to the effect that Spanish |egislation should
contain a definition of torture that is nore in keeping with the Convention
we would like to stress the reply given at that tine:

(a) In addition to definitions "ad pedemlitteram, the description of
the of fence of torture in the Spanish Penal Code undoubtedly and undeni ably
covers each and every one of the elenents of torture as defined in the
Conventi on.

(b) It will be recalled that the Convention fornms part of the Spanish
| egal order, in accordance with article 97 of the Spanish Constitution,
follow ng the publication of the Convention in the Boletin (ficial del Estado
on 9 Novenber 1987 (art. 96 (1) of the Constitution: "Once validly concluded
i nternational treaties have been officially published in Spain, they shal
formpart of the donestic legal order. Their provisions nay be repeal ed,
anended or suspended only in the manner provided for in the treaties
t henmsel ves or in accordance with the general rules of international |aw').

10. It should also be borne in nind that, in accordance with article 10 (2)
of the Spanish Constitution, "Standards relating to fundanental rights and
freedons recogni zed by the Constitution shall be interpreted in confornmity
with the Universal Declaration of Human Rights and the international treaties
and agreenents thereon ratified by Spain".

11. Finally, it should be enphasized that the standards in question are,
of course, applied. Thus the judgenent of the Constitutional Court
dated 27 June 1990 states the follow ng:

"I'n this connection, the United Nations Convention against Torture
and O her Cruel, Inhuman or Degrading Treatnent or Punishment, of
10 Decenber 1984 (ratified by Spain on 21 Cctober 1987 and in force
general ly since 26 June 1987 and for Spain since 20 Novenber 1987),
defines torture as any act by which severe pain or suffering, whether
physical or nental, is intentionally inflicted on a person for such
pur poses as obtaining fromhimor a third person information or a
confession, punishing himfor an act he or a third person has conmitted
or is suspected of having committed, or intimidating or coercing himor a
third person, or for any reason based on discrimnation of any kind, when
such pain or suffering is inflicted by or at the instigation of or with
the consent or acqui escence of a public official or other person acting
in an official capacity (art. 1 (1)). The Convention also extends its
guarantees to 'other acts of cruel, inhuman or degradi ng treatnent or
puni shrent which do not anmount to torture as defined in article 1'."
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The Suprene Court judgement of 23 April 1990 al so states:

"Torture has been defined by the Fifth United Nations Congress on
the Prevention of Crime and the Treatnment of Offenders, neeting at Geneva
on 1 Septenber 1975, as 'any act by which severe pain or suffering,
whet her physical or nental, is intentionally inflicted by or at the
instigation of a public official on a person, for such purposes as
obtaining fromhimor a third person information or confession, punishing
himfor an act he has comrmitted or is suspected of having comitted, or
intimdating himor other persons'."

Article 2

12. Preventive action is one of the nost effective ways of conbating torture.
Anmong t he new neasures adopted to prevent any formof torture, particular
nmention may be nade of (a) the witten information given to all inmates when
they enter a penitentiary establishnent - information which also exists in

ot her | anguages; and (b) the radiol ogi cal and/or nedical exam nations given to
all persons suspected of carrying drugs. |In order to avoid any type of

unl awf ul aggression, these exaninations can only be conducted with the
reasoned authorizati on of an exam ning nagistrate, and nust always be carried
out with due respect for human dignity (see State Attorney-Ceneral's
instruction No. 6/1988).

13. A specific exanple of the application of these requirenments is the
Supreme Court judgenent of 5 Cctober 1989:

"There is no doubt that these individuals, detained on nere
suspicion, after a search of clothing in a doorway, which m ght have been
justified in order to dispel suspicions on the spot and avoid the need to
take themto a police station, were then subjected by the police officers
to an additional search which, because it violated their privacy, should
never have been conducted in a place of access to private property, and
caused unjustifiable violence to the persons in question, as would have
been caused to any resident who happened to arrive on the scene had the
of ficers not blocked his access. This is indicative of harassment, and
the officers violated the public trust when they exceeded their authority
by using the place for such purposes, as there was no justification for
enpl oyi ng such premises rather than a police station, i.e. suitable
premi ses for such an exam nation, which, in any event, is not found to be
effective in ruling out the rectal transport of drugs. The situation of
t he detai nees was quite obviously hunmiliating and, by describing it as
trivial, the court showed that it was willing to accept a degree of good
faith on the part of the officers, which is not sufficient to exenpt them
fromresponsibility, and precisely requires imedi ate action to prevent
such reprehensible practices from becom ng wi despread. Far from
justifying the act, article 5 (1)(c) of the Security Forces Organi zation
Act No. 2/1986 (para. 20) does the opposite, since in fact there was no
serious, imediate and irreparabl e damage to excuse them and the met hods
used were not appropriate and proportional, as the regulations stipul ate.
It should be recalled that the sane article recomends decent and carefu
treatment (para. 2 (b)) and respect for the dignity of those being
detained (3 (b)). |In addition, paragraph 3 (c) of the article stipulates
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that |egal procedures shall be observed when persons are detained. And
the instruction issued on 12 Decenber 1988 by the State Attorney-CGenera
repeats that judicial authorization is required in connection with
searches for drugs in certain body cavities. The subjective aspect has
to be deduced fromthe deliberate and conscious actions of the officers,
and, naturally, it is sufficient to mention their intention to do what
they did without any consideration for the feelings of the persons so
treated; nmalicious intent for no other reason than to coerce and
humiliate is not required.”

14. Finally, the European Conmittee for the Prevention of Torture and | nhuman
or Degrading Treatment or Punishnent, as a result of a periodic random
selection, visited Spain in April 1991

Article 3

15. Wth regard to the contents of this article, the follow ng recent

event attests to Spain's behaviour in this field: in the sumrer of 1992,
nearly 100 persons of Central African origin, who were attenpting to settle
illegally in Spain, were prevented fromentering Spanish territory (Melilla,

North Africa). Since the Kingdom of Mrocco refused themthe right to enter
and travel in Mrocco, they remai ned outside but close to the Spanish
frontier, on unshaded | and, exposed to the sun. Three days after a conplaint
on this matter by a Spani sh non-governnmental organization was subnitted to the
Eur opean Commi ssion of Human Rights, the Spani sh Governnent, for humanitarian
reasons and di spensing with legal formalities, received these persons inits
territory in order to prevent themfromsuffering, and, once the serious
humani tari an probl em was resol ved, proceeded to apply the legislation in
force. The European Commi ssion of Human Ri ghts congratul ated the Spani sh
Covernment on its rapid response

Article 4

16. See comentary on article 1 (paras. 4-11). Regarding the prosecution of
nmenbers of the State security forces, article 8 (1) of Organization Act
No. 2/1986 of 13 May stipul ates:

"The ordinary courts are conpetent to try of fences committed
agai nst menbers of the security forces and offences conmitted by themin
t he performance of their duties.

VWhen, after opening proceedi ngs, the exanining magi strates find
that there is reasonabl e evidence of crimnal behaviour by nenbers of the
security forces, they shall suspend proceedings and refer the case to the
correspondi ng provincial court, which will be conpetent to continue the
i nvestigation, order a trial if necessary and render a judgenent in the
case.

When the act in question constitutes a minor offence, the exanining
magi strates will be conpetent to conduct the investigation and render the
judgenent, in conformity with the provisions of the Cimnal Prosecution
Act .
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The precedi ng paragraphs do not apply to matters which fall within
the purview of military jurisdiction."

17. Thi s provision has been decl ared unconstitutional by the Constitutiona
Court judgenent of 28 March 1990, which states: "Article 8 (1)(2) of the
Security Forces Organi zation Act should be decl ared unconstitutional, being in
contravention of the right to an inpartial judge, since it assigns the

i nvestigation, trial and judgenent of this type of offence to the sane
judicial body".

Articles 5, 6, 7, 8 and 9

18. No new devel oprent s.
Article 10
19. Human rights courses, especially concerning the prohibition against

torture, continue to be taught in the training and continuing education
centres of the State security forces, and are provided for all civil servants
who might commt this offence, including doctors.

20. As for its application in practice, the teaching of human rights
standards is not only carried out in vocational centres but is even referred
to by the courts thenselves, in response to the defence argunments of those
convicted of torture. An exanple is the above-nenti oned Suprene Court

j udgenent of 5 Cctober 1989.

Article 11

21. Al though there is no formal code of ethics for the State security forces,
the preanble to the Security Forces Organization Act No. 2/1986, follow ng the
approach taken by the Council of Europe in its "Declarations on Police Forces"
and by the United Nations General Assenbly in its Code of Conduct for Law
Enforcenent Officials, lays down sonme basic principles of behaviour which are
nmentioned in chapter 11, article 5 and are beconmi ng a veritable code of
ethics, binding for all nmenbers of the State security forces.

22. Article 5:

"The foll owing are basic principles of behaviour for the nmenbers of the
State security forces

1. Conpliance with the | egal order, especially:

(a) To performtheir duties with absolute respect for the
Constitution and all other provisions of the |aw

(b) To act, in fulfilnment of their functions, with strict
political neutrality and inpartiality, and therefore with no
di scrim nation what soever on grounds of race, religion or opinion.

(c) To act with integrity and dignity. |In particular, they nust
refrain from and resolutely oppose, all acts of corruption
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(d) In their professional conduct, to follow the principles of
rank and subordination. |In no case shall due obedience apply to orders
that involve the performance of acts that obviously constitute offences
or violate the Constitution or the | aws.

(e) To cooperate with the Justice Admi nistration and assist it as
provided for by | aw.

2. Rel ations with the conmunity, especially:

(a) In the performance of their professional duties, to prevent
any inproper, arbitrary or discrimnatory practice involving physical or
noral vi ol ence.

(b) To observe at all tinmes decent and careful behaviour in their
relations with the public, whomthey will try to assist and protect,
where the circunstances nmake it advi sable or necessary to do so. In al
their actions, they shall supply as conplete information as possible on
t he grounds and purpose of their actions.

(c) In the performance of their duties they shall act decisively
and wi thout delay in order to avoid serious, imediate and irreparable
harm in doing so they shall observe the principles of suitability,
appropriateness and proportionality in using the neans available to them

(d) They rmust use firearns only in situations in which there is a
reasonably serious risk to their own life or physical integrity or those
of third persons or in circunstances which entail a serious danger to the
security of citizens, and in conformity with the principles nmentioned in
t he previous paragraph.

3. Treatnent of detai nees, especially:

(a) Menbers of the security forces nust identify thensel ves
properly when nmaki ng an arrest.

(b) They shall |ook after the life and physical integrity of
persons whomthey arrest or who are in their custody and shall respect
peopl e' s honour and dignity.

(c) They shall fulfil and observe with due diligence the
procedures, tinme-limts and requirenments established by | aw when a person
is arrested.

4. Pr of essi onal dedication
They shall performtheir duties with conplete dedication, always

acting in defence of the |aw and the safety of citizens, at all times and
in all places, whether or not they are on duty.
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5. Prof essi onal confidentiality:

They nust keep strictly confidential any information they may
acquire on account of, or in the course of, the performance of their
duties. They shall not be required to reveal their sources of
i nformation except if the performance of their duties or the |aw requires
that they shoul d act otherw se.

6. Responsi bility:

They are personally and directly responsible for acts conmitted in
the performance of their duties which infringe or violate legal rules or
the regul ati ons governing their profession and the principles set forth
above, without prejudice to responsibility that m ght be incunmbent on the
public admnistration for such rules and regul ations."

Articles 12 and 13

23. Practical applications of these articles can be seen in judgenents on the
subject. Attached is a printout of all the judgenents of the Suprene Court,
Division 2 (or Crinminal Division) (and of the Constitutional Court, as
appropriate), from 1987 onwards, in which the term"torture" appears. Those
judgenents in which the offence is not one of torture, but where the
expression is used inappropriately, in the ordinary or non-technical use of

the term shoul d obviously be excluded. Fromthe judgenents actually
referring to torture, it can be seen that the courts are accurately eval uating
thi s of fence.

24, Thus, for exanple, we have the above-nentioned Suprenme Court judgenent
of 23 April 1990, which categorically rejects the possibility that the specia
situation in which those convicted of torture found thensel ves can be
considered a nmitigating circunstance: "Reference should be nade, says the

j udgenent chal l enged, to the special psychol ogical situation in which the
accused found thensel ves when they perforned the acts that have been decl ared
proven. Now, the fact that any public official whatsoever, and we m ght add
that this is even nore applicable to those nenbers of the State security
forces who are entrusted with the extrenely inportant task of investigating
of fences and finding the offenders, always ensuring the strictest and nost
scrupul ous respect for basic individual rights and public freedons, acts in
violation of the crimnal law, even if the dramatic circunmstances in which
they found thensel ves i medi ately before and at the tine of the act cannot

be di sregarded or underestimated, does not nean that these can serve as
mtigating circunstances. It is true that the atnosphere in which the
guestioning took place, in which 'six nenbers of the Cvil Guard, friends

of the accused, had been nurdered' and 'the victins' funerals had been held
right in the Cvil GQuard Station' at the same tine as the questi oning,

shoul d have been avoided if possible, to avoid the tension existing during the
guesti oni ng, when wi sdom bal ance and serenity should always prevail. Thus,
as stated above, they may be used to graduate the penalty, but never as a
circunstance nmitigating crimnal responsibility in the formal sense.™

25. W al so consider the val ue judgenent expressed by the court when trying
these acts of torture to be absolutely correct. Thus, the Suprene Court
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j udgenent of 24 February 1990 states: "An analysis of this offence (extrenely
serious not only because those who commit it are worthy of reproach but
because their comm ssion of this personal offence conpromnises the credibility
of a denocratic State under the rule of law) ...".

Article 14

26. One indication of howthis article is being inplenmented is the ongoing
"progressiveness and generosity required by the social realities of the
nmonent"”, which the courts use in determining responsibility. As a matter of
interest, the following is the Suprene Court judgenent of 1 March 1990:

"The subject of the sole reason for the appeal has been dealt with
repeatedly by the divisions of this Court, with the progressiveness and
generosity required by the social realities of the nmonment, and this
favourable interpretation of article 22 of the Penal Code, which the
petitioner clains was inappropriately applied, includes cases in which
the perpetrator of the offence acted in the service of or for the benefit
of his chief, including any abuses, excesses or inappropriate exercise

of the tasks entrusted to him provided that they are related to the
performance of a service or obligation within the sphere of the

admini strative, contractual or enploynment relationship, excluding from
responsibility all action |ocated outside such relationships and not part
of the work or function perfornmed, or, when in the framework of such
functions, following an explicit prohibition by the alleged perpetrator
and failure to obey his orders. According to the record of the case, the
accused behaved in the way he did on learning fromhis |over that she
had been sexually assaulted by the person who was | ater nmurdered. The
accused i medi ately took steps to detain himand did so, using his
servi ce revol ver, which he was wearing in his capacity as nunicipa
police chief on duty, while making it clear that he was acting in that
capacity and showi ng his badge at the request of the detainee; once the
arrest was nade and without reading himhis constitutional rights, the
statenent continues, he handcuffed himw th his hands behi nd his back,
took himto the rmunicipal police post on the prem ses of the town hal

(to which he had the keys because of his position), and, after asking two
officers on duty to | eave, took the detainee into a cell, where he was
beaten, tormented and, finally, shot and killed with the weapon referred
to earlier. As can be inferred fromthe brief account given above, these
events involved a very serious abuse of the functions in question, and it
cannot be clainmed that this conduct was outside the scope of those
functions, because if the capacity of the accused as chief of the
muni ci pal police is disregarded in this case, the event would not have
had the outcome it did. This conclusion is so obvious that, after a
detail ed exam nation of the circunstances nodifying crimna

responsi bility, the judgenment had to find that using the public nature of
hi s post was an aggravating circunstance under article 10 (10) of the
Penal Code. Utimately, in accordance with the findings of case |aw
interpreting article 22 of the Penal Code, the verdict of civi
responsibility in the second degree should be maintained, which is not to
say that the event did not involve vile notives of vengeance or

puni shrent that were used, whether or not the Court's ruling, which has
not been appeal ed agai nst, was well-founded, to clear the accused of the
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charge of torture and to nove the illegal detention fromthe purview of
article 184 of the Penal Code to that of article 480 of the Penal Code."

In this case the conpensati on awarded amounted to Ptas. 15 million, which, in
case of insolvency, will be met by the nunicipality.

Article 15

27. It should be borne in nmind that, not only is a statenent nmade under
torture an offence in Spain, and it is therefore not possible to use it in a
trial because it is unlawfully obtained evidence, but a statenment made to the
police is not, in and of itself, authentic evidence. The Constitutional Court
hi ghlighted this fact in its judgement of 15 April 1991

"I't should be pointed out, as this Court has found repeatedly in previous
cases, that although the only evidence considered to be authentic and

bi nding on the crimnal justice bodi es when handi ng down a judgenment is
evi dence given at the trial, this rule should not be interpreted so
radically as to negate all evidentiary effect of police and pre-tria
proceedi ngs conducted according to the procedure laid down in the
Constitution and the | aws, provided they are reproduced at the trial

under conditions enabling the defence counsel to challenge them
(Constitutional Court judgenments 80/88, 201/89, 217/89 and 161/90). It
now remai ns to be seen whether the statements nmade on police premn ses by
the petitioners - incrimnating them beyond a doubt, in that they
cont ai ned adm ssions of having conmtted the of fences - should or should
not be given evidentiary effect, since subsequent statenents nade at

the hearing contain no denial of their evidentiary nature. Wen the
above-nentioned criterion, laid down in the Constitution, is applied, the
concl usi on rmust necessarily be affirmative, since the record indicates
that the initial statenents were reproduced at the hearing under

condi tions enabling the defence counsel not only to becone thoroughly
famliar with thembut also to challenge them Thus, as stated in
Constitutional Court judgement 169/90, 'the decisive factor [for granting
evidentiary effect to the above-nentioned proceedings] is that anyone who
makes statements in the witten proceedings of the hearing that are in
contradiction with what he stated at the investigatory stage shoul d be
given an effective opportunity to explain the differences'. 1In this case
this requirenment was strictly observed, since the Division did not sinply
provide a general and routine reproduction of the original statenents,

but the record of the proceedi ngs shows that each of the defendants was
guesti oned on the specific and detailed contents of his statements to the
police; the defendants used this opportunity to deny their origina
statements and allege that the statenments in question were nade under
pressure and torture. This allegation of torture, which had not been
made before either by the defendant or the defence counsel present at the
pol i ce proceedi ngs, cannot be taken into account by this Court in order
to invalidate the statenents".

Article 16

28. No new devel opnent s.
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C. Additional information
29. To provide the Conmittee with fuller and nore accurate information, in
accordance with data fromthe O fice of the State Attorney-Ceneral, in the

| ast four years "there were a total of 84 cases in which proceedings were
brought on grounds of torture, of which 54 were filed because the facts were
not found to constitute an offence. O the 30 remnmi ning cases, 26 are
currently being processed, pending the conpletion of various steps, and 4 have
resulted in final judgements, of which 3 were convictions and 1 an acquittal”

PART 11
I NFORVATI ON REQUESTED BY THE COWM TTEE

30. The information requested by the Conmittee was conveyed to it within days
of the presentation of the initial report.
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Annex

Li st of docunents available in Spanish for consultation
in the files of the Centre for Human Ri ghts

Spani sh Constitution.

Information provided to i nmates when they enter a prison establishnent.
State Attorney-General's instruction No. 6/1988.

Eur opean Commi ssion of Human Rights. Billy Mark affair and others.

Printout of Supreme Court and Constitutional Court judgenments in which
the term"torture" appears.



