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ANDERSON P

[1] Mr Zaoui is an Algerian National who entered Newaldad in December
2002 and claimed refugee status. The RefugeesStqipeals Authority upheld that
claim in August 2003 in consequence of which Mr diabas the benefit of the
provisions of the Convention relating to the StatdisRefugees 1951, to which
New Zealand is a party. Notwithstanding, Mr Zamiiembroiled with a formal
process, instigated by the Director of Security,owholds office under the
New Zealand Security Intelligence Act 1969, whicluld lead to his expulsion from
New Zealand. Aspects of that process have beersubgect of judicial review
proceedings in the High Court. The comprehenardgment of Williams J on the
review is reportedZaoui v Attorney-GenerdR004] 2 NZLR 339. | have also had
the advantage of reading in draft the detailed laadhed reasons for judgment of
Glazebrook J on the present appeal. | think ireymate, therefore, to confine my
reasons for judgment to an overview and an exmessif concurrence with

Glazebrook J's reasons and conclusions.

[2] Article 33 of the Refugee Convention provides doves:

1. No Contracting State shall expel or return (“reést)l a refugee
in any manner whatsoever to the frontiers of teries where
his life or freedom would be threatened on accairttis race,
religion, nationality, membership of a particulacel group or
political opinion.

2. The benefit of the present provision may not, havewbe
claimed by a refugee whom there are reasonablendsofor
regarding as a danger to the security of the cguntwhich he
is, or who, having been convicted by a final judgimmef a
particularly serious crime, constitutes a dangehéocommunity
of that country.

[3] Article 33 of the Refugee Convention is recognidgd s 129X of the

Immigration Act 1987 in the following terms:

(1) No person who has been recognised as a refugeevwinZdaland or
is a refugee status claimant may be removed orrtEpfrom New
Zealand under this Act, unless the provisions ofiche 32.1 or
Article 33.2 of the Refugee Convention allow themowal or
deportation.



(2) In carrying out their functions under this Act ilation to a refugee
or refugee status claimant, immigration officersstrhave regard to
the provisions of this Part and of the Refugee @ation.

[4] The constraints on expulsion or return could bekerad in practice by a
Contracting State unless it has a fair and formatg@dure for determining whether,
in any particular case, a refugee is deprived ofqation by virtue of art 33.2. As a
general proposition, for a system to be fair, itNdohave to recognise and apply the
ordinary principles of natural justice which in N&&galand are affirmed by s 27 of
the New Zealand Bill of Rights Act 1990 (‘BORA’)A fundamental aspect of
natural justice is the right to know, and to beaaded the opportunity of being heard
in respect of, matters which might be considereithéncourse of a decision affecting
a person’s rights or interests. But it may somesirhe the case that the Contracting
State’s grounds for regarding a refugee as a ddngbe security of that country are
based on classified information, the disclosurembich, to others including the
refugee facing refoulement, may compromise thecgoaf the information or State
security operations. This can produce a confletwmeen the refugee’s rights to
natural justice and the State’s interest in its ®@®aurity. In New Zealand there is a
legislative mechanism intended to bring a meastreeconciliation between the
conflicting rights and interests. This is providadPart IVA of the Immigration Act
1987.

[5] The object of Part IVA, which is not restricted tefugees but applies
generally to persons who may be liable to be priexkentry to or expelled from
New Zealand is set out in s 114A in the followiegns:

The object of this Part is to -

(a) Recognise that the New Zealand Security IntelligeBervice
holds classified security information that is relat to the
administration of this Act; and

(b) Recognise that such classified security informatihmould
continue to be protected in any use of it undes &at or in any
proceedings which relate to such use; and

(c) Recognise that the public interest requires neelsis that such
information be used for the purposes of this Aat,dxqually that
fairness requires some protection for the rightarof individual
affected by it; and



(d) Establish that the balance between the public ésteand the
individual’s rights is best achieved by allowing imdependent
person of high judicial standing to consider th@rmation and
approve its proposed use; and

(e) Recognise that the significance of the informatioguestion in
a security sense is such that its approved usddshaean that
no further avenues are available to the individualer this Act
and that removal or deportation, as the case mayiree can
normally proceed immediately; and thus

(f) Ensure that persons covered by this Act who pasarity risk
can where necessary be effectively and quickly idethand
removed or deported from New Zealand.

[6] The whole of Part IVA is appended to this judgmieat it is convenient to

summarise it at this point.

[7] The Minister of Immigration may be provided by tB@ector of Security
with a security risk certificate in terms of s 1J4pof the Immigration Act. The
purpose of such certificate is to provide the Mimiswith information in light of
which a decision may be made which could lead éod#portation or removal of a
person from New Zealand. The process envisagegassession by the Director of
classified security information which categorisée tsubject of the certificate in
terms of stated security criteria. “Classified i@y information” is defined by
s 114B in terms of a threat to the security, pubtiber or public interest posed by an
individual and in terms also of security reasonsywshch information cannot be
disclosed to the individual or others. Relevarusiy criteria are defined in s 114C.

Of particular relevance to Mr Zaoui is s 114C(6)ehhprovides:

The relevant refugee deportation security critaraa combination of any 1
or more of the criteria listed in subsection (4yelsvant deportation security
criteria, taken together with either or both of thikowing criteria:

(a) That there are reasonable grounds for regardingéhgon as a
danger to the security of New Zealand, in terméuicle 33.2
of the Refugee Convention:

(b) That the person is a danger to the community of Meaiand,
having been convicted by a final judgment of a ipalarly
serious crime, in terms of Article 33.2 of the Ryda
Convention.



[8] One of the important issues in this case is whedlner if so to what extent
international law is imported by or colours the mieg or connotations of s 114C(6)

because of the reference to the Refugee Convention.

[9] The Minister may rely on a security risk certifieainitially as a preliminary
decision and later as a final decision, with themdte consequence that immigration
proceedings before Tribunals or Courts are bourtgetdismissed and the subject of
a certificate expelled. After the preliminary dgan by the Minister and before any
final Ministerial decision, the subject may applyr fa review of the Director’s
decision to make a security risk certificate. Suekiew is carried out by the
Inspector-General of Intelligence and Security, wiadds office pursuant to the

Inspector-General of Intelligence and Security 2896 (‘I-G Act’).

[10] The function of the Inspector-General on a revipsescribed by s 1141(4), is

to determine whether -

(a) The information that led to the making of the dartite
included information that was properly regardedckssified
security information; and

(b) That information is credible, having regard to th&urce or
sources of the information and its nature, anatlievant to any
security criterion; and

(c) When a relevant security criterion is applied te fherson in
light of that information, the person in questiag properly
covered by that criterion —

and thus whether the certificate was properly nadeot.

[11] If the Inspector-General decides that the secuisty certificate was properly
made, the Minister must make a final decision witiiree working days whether to
rely on it. Such a decision leads to the endingrohigration related litigation and
to the expulsion of a person as mentioned. Btitafinspector-General decides that
the certificate was not properly made, the perstio wought the review must be

released from custody immediately and normal imatign processes resumed.

[12] In the present case the Director issued a seaushkycertificate in relation to
Mr Zaoui on 20 March 2003. Three days later thenisder made a preliminary

decision to rely on the certificate and issued &ceoto that effect. Mr Zaoui



immediately applied to the Inspector-General foresiew. In memoranda dated
16 September 2003 and 7 October 2003 the Diredigr,counsel, informed
Mr Zaoui’'s legal advisers and the Inspector-Genefatertain legal and factual
matters on which the security risk certificateedli Counsel for the Director and for
Mr Zaoui exchanged memoranda relating to the pnaeeahich they considered the
Inspector-General should follow in undertaking tisolly unprecedented review of
a security risk certificate. On 6 October 2003 lingpector-General, who was then
the Honourable Laurence Greig and since 8 June Ba@S4een the Honourable Paul
Neazor, issued what has been termed an interlocuatecision indicating he had
decided, amongst other things, that the Directdrrait have to provide Mr Zaoui
with a summary of the classified security informatand, further, that general issues

of international jurisprudence were “beside thenpoi

[13] Mr Zaoui's response to the Director’s indicationfaiw he would conduct
the review was an application to the High Courtjimficial review. Whilst | think it
Is questionable whether the so-called “interlocptdecision” is, per se, a statutory
decision in terms of the Judicature Amendment Aat2] it nevertheless evidences a
proposed exercise by the Inspector-General of Wis statutory power of review.
Therefore, it is envisaged by s 4(1) of the JudieatAmendment Act and unless
judicial review is legally precluded, as counsadl fiee Attorney-General contends,

this Court may appropriately examine and pass tipemssues raised in this appeal.

[14] In the High Court Williams J held that the Directoust provide Mr Zaoui
with a summary of the allegations against him, led that information does not
breach the definition of “classified security infoation” which “cannot be
divulged”. He said that the right of a person gear— or subject to a certificate, to
know at least the outline of the allegations arel ltasis on which they are made,
was a fundamental tenet of natural justice and Ishioel implemented in Mr Zaoui’s
case as far as is possible, consistent with thenideh of “classified security

information”.

[15] Neither the Crown nor Mr Zaoui have appealed agatnat part of the
judgment of Williams J. This appeal has been binblxy the Crown to determine
whether the Inspector-General is amenable to jadieview at all in relation to his



duties and powers in respect of a review of a $igctisk certificate. The Attorney-
General submits, by counsel, that judicial reviesprecluded, as a matter of
inference from the statutory scheme and becaustheofconstraints on review
specified in s 19(9) I-G Act and imported by s X63lb) Immigration Act. The
submission, if correct, would prevent the Courtnfraeviewing the Inspector-

General even for error of law.

[16] The bold submission that the High Court’s supemyigorisdiction in respect
of the exercise of any statutory power, on the gdsuof error of law, can be
excluded at all, let alone by inference, is esaéigtuntenable. Even before the
affirmation of rights by s 27(2) BORA the Courts reevigilant to protect their
responsibility to determine what the law is anetsure that decision-makers acted
lawfully and stayed within the limits of the powestrusted to them by Parliament.
That the High Court must regard as impliedly exeldidts supervision in respect of
any statutory power, to ensure its lawful exercisealone a power as relevant to
personal liberty as the Inspector-General's poweewew, is a proposition | refuse
to accept. As to s19(9) I-G Act, this does notcluge review for lack of

jurisdiction, which the Courts interpret as inclugliany material error of law.

[17] Counsel for the Attorney-General further submitieat even if the Court had
jurisdiction to review, the present interventionsy@emature because the Inspector-
General may ultimately decide that the certifioates not properly made and, in any
event, there is a right of appeal from the decisibthe Inspector-General, on point

of law, pursuant to s 114P.

[18] A particular submission for the Attorney-Generdhe#t not annexed to a
ground of appeal, is that the function of the ImspeGeneral was to consider
whether there were reasonable grounds for the Dirdo be satisfied that the
information is classified security information atitht the relevant security criteria
are met. In my opinion s 114I(4) of the Immigratict makes it plain that the
Inspector-General is to come to his own view abitwt nature, credibility and

relevance of information said to be classified, &mdhis own view as to whether a
person in question is properly covered by a relewsacurity criterion. The

Inspector-General’s review is not in the naturehait type of judicial review which



examines another person’s decision for rationalitlyis a process of independent

assessment by the Inspector-General.

[19] Notwithstanding that right of appeal, | am satidfié is apt to review the

Inspector-General’'s process en route to an appeadibermination. It is the case
that, as a generalisation, the Courts are diffiddaatut intervening by way of judicial

review before a matter is ripe for an availableesgbp But an exception must be
admitted where the whole process en route to tpeagable decision may miscarry,
with grave consequences, unless judicial guidamobtained. There are compelling
arguments for intervention in this case where aeme\by the Inspector-General is
entirely unprecedented, where the subject's libeatyd convention rights are
potentially jeopardised and where the individualsinoin issue with one hand tied
behind his back by an assertion of the existen@askified security information.

[20] I would dismiss the Attorney-General’s appeal.

[21] There is a cross-appeal on behalf of Mr Zaoui 0 twspects. The first
relates to a finding by Williams J, as part of hiSmate reasoning, to the effect that
the Inspector-General’'s errors had been contribtdday suggestions on behalf of
Mr Zaoui as to the procedure to be followed. Moudiés counsel are understandably
troubled by what seems a criticism of them andhgyimplication such a conclusion
may have in relation to costs issues in due couBs#, with respect, that is a matter
insufficiently related to questions of relief inighappeal for the Court to take issue
with the Judge.

[22] The core of the cross appeal is, and was apprepridealt with as such in

counsel’'s submissions, Williams J's findings sumseat by the conclusion that:

It is for the Inspector-General to decide what valee and weight he
accords the international human rights instruments international human
rights jurisprudence.

[23] The Attorney-General takes issue with that findorg the grounds that it
envisages the Inspector-General going beyond hisscpbed function and
undertaking the responsibility, which is the Mieiss alone, of deciding, not

whether the security risk certificate was properigde, but whether an expulsion



should occur by relying on it. Mr Zaoui, on théhet hand, takes issue in terms
amounting to the proposition that Williams J’s fimgl did not go far enough in
merely leaving the possibility, complained of by tAttorney-General, as an option.
In Mr Zaoui’'s submission the Inspector-Generalbiged to consider whether there
is a country where Mr Zaoui would be safe from plossibility of torture or death,
and to take account of that in deciding whethecdafirm the certificate. In my
opinion, the finding is wrong, not because it diok go far enough but because
international jurisprudence does not prescribe Ittspector-General’s function; it
colours the meaning or connotations of the pregsonof his function as it relates to
s 114C(6). The Inspector-General is bound by theect interpretation of the
prescription. The Attorney-General and Mr Zaouiymaptly take issue with
Williams J’s conclusion, but in each case theisogs are, in my view, off the point.

[24] In that respect | am entirely in agreement with tleasons given by

Glazebrook J and with the conclusions she setatqudra [169].

[25] | have no doubt that the specific reference to Refugee Convention in
s 114C of the Act and in particular, for presentposes, subs (6), imports the
international jurisprudence in respect of the Coiom. Not only is it unthinkable
that the legislature intended New Zealand’'s Stdikgations in relation to the
Convention to be read down by implication, the sghien expressly stipulates for
the terms of the Convention itself to inform thsue whether “there are reasonable
grounds for regarding the person as a danger tsdberity of New Zealand”. The
legislature obviously intended that the Conventwas to be honoured, not
derogated from or ignored. Such honouring requitréo be given effect consistent
with international law. As the international jyisidence expatiated by Glazebrook
J shows, “danger to the security of New ZealandS bannotations of substantial
threat and harm, a real connection between thevithdil and the threat and the
necessity for an appreciable alleviation of thegdario be effected by deportation. |

would allow the cross-appeal on this issue.



Result

[26] The appeal by the Attorney-General is dismissed thiedcross-appeal by
Mr Zaoui is allowed. There will be declarations the cross-appeal in the terms
expressed in Glazebrook J's conclusions at [164Yand (e), and Mr Zaoui will
have costs in the sum of $12,000 together with wigments including the
reasonable travelling and accommodation expensegootounsel. The question of
the costs of the Intervener is reserved. The fofrthe declarations is:

(1) Whether there are reasonable grounds for regatmgerson as a
danger to the security of New Zealand must be éelcid terms of
art 33.2 of the Refugee Convention. This follonant the explicit
reference to the Refugee Convention in s 114C(&6a) requires
the Inspector-General to consider whether there rassonable
grounds for regarding Mr Zaoui as a danger to ety of New
Zealand in light of New Zealand’'s obligations undénat
Convention.

(2) The security criteria in s 114C(6)(a) will be methyoif there are
objectively reasonable grounds based on credibiderge that Mr
Zaoui constitutes a danger to the security of Neaaland of such
seriousness that it would justify sending a perdmack to
persecution. The threshold is high and must irvavdanger of
substantial threatened harm to the security of Kealand.

(3) There must be a real connection between Mr Zaousélf and the
prospective or current danger to national secuauniy an appreciable
alleviation of that danger must be capable of beicigjeved through
his deportation.

JUDGMENT OF GLAZEBROOK J
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[27] Mr Zaoui is an Algerian national who has been rexsgd as a refugee in
New Zealand. He is the subject of a security risktificate issued by the Director of
the New Zealand Security Intelligence Service (S[®)e Inspector-General of
Intelligence and Security, by statute a retired H@ourt Judge, is reviewing the
issue of that certificate. If it is confirmed, ibwd lead to Mr Zaoui's deportation
from New Zealand.

[28] This appeal concerns the extent of the review fancfThe Crown contends
that the focus of the Inspector-General’'s reviewsadely on issues of security.
International human rights instruments and juridpnce are not relevant, although
they will be taken into account by the Ministerlmimigration when deciding on the
appropriate action to take if the certificate isioned. Mr Zaoui contends that the
Inspector-General is required to weigh Mr Zaouiisrfan rights (and in particular
his right not to be exposed to a real risk of deattorture) against the security
interests of New Zealand when deciding whethersbeurity risk certificate was

properly made.

[29] There is a threshold issue raised by the Crowrtoitends that judicial
review cuts across the scheme of the legislatiah that the proper course is for
Mr Zaoui to wait for the Inspector-General’s reviembe completed and then, if the

certificate is confirmed, seek leave to appeahit® Court on a point of law.



Statutory framework

[30] For ease of reference the main legislative promsi@and the relevant
international conventions referred to are set ouAppendix 1 to this judgment.
Where texts and articles are referred to, therkfltrence is given only at the first

citation and subsequently by author surname.

[31] The Immigration Act 1987 (the Act) was amended @94 in two relevant
ways. The first, introducing a new Part VIA, proetba statutory basis for refugee
status determination and related appeals and wsign#el to clarify the interface
between the Act and the United Nations Conventiaiatthg to the Status of
Refugees 1951 and the Protocol Relating to theuStat Refugees 1967 (the
Refugee Convention). Before these amendments, Nealadd implemented its
obligations under the Refugee Convention throughiagtrative and quasi-judicial
processes. Under the Act, every claim to refugetustis determined by a refugee
status officer, an official designated as such hg Chief Executive of the
Department of Labour. There is then a right of appe an independent body, the
Refugee Status Appeal Authority (RSAA). Mr Zaouisagranted refugee status by
the RSAA on 1 August 2003.

[32] Under s 129X (contained in Part VIA of the Act)eth is an absolute
prohibition on the removal or deportation of refageor refugee status claimants
unless the provisions of art 32.1 or art 33.2 & Refugee Convention allow the
removal or deportation. Article 32 applies onlyredugees (and probably refugee
status claimants) who are lawfully in New Zealanskee the discussion in Gunnel
StenbergNon-Expulsion and Non-Refoulement: The Prohibiagainst Removal of
Refugees with Special Reference to Articles 32 3®hdbf the 1951 Convention
relating to the Status of RefuggidSTUS FORLAG, 1989) at 87-96 and 121-130.

[33] Mr Zaoui has not been granted a permit to enter Kealand even though he
is a recognised refugee. The relevant article thexeappears to be art 33, which

provides as follows:

(1) No Contracting State shall expel or return f@tder”) a refugee in any
manner whatsoever to the frontiers of territoridsere his life or freedom



would be threatened on account of his race, religimationality,
membership of a particular social group or polltmainion.

(2) The benefit of the present provision may noiwéver, be claimed by a
refugee whom there are reasonable grounds fordieggas a danger to the
security of the country in which he is, or who, imgvbeen convicted by a
final judgment of a particularly serious crime, stitutes a danger to the
community of that country.

[34] The prohibition on refoulement, contained in art .1330of the
Refugee Convention, is generally thought to be padustomary international law,
the (unwritten) rules of international law bindiog all States, which arise when
States follow certain practices generally and iastly out of a sense of legal
obligation. Thus it would normally be consideredfdom part of New Zealand law
in any event — see lan Brownkeinciples of Public International La\iged, Oxford,
2003) at 6-8 and 41-44. The New Zealand Law Comions& New Zealand Guide
to International Law and its SourcéNZLC R34, 1996) at 2sakes the same point,
although, for a note of caution, see Treasa DuriwoHidden Anxieties: Customary
International Law in New Zealand” (2004) 2 NZJPIL & For the question of
whether the prohibition on refoulement is a prifeipf customary international law
see also Guy Goodwin-GillThe Refugee in International Laf2ed, 1996) at 143
and Sir Elihu Lauterpacht QC and Daniel Bethleh€rhge scope and content of the
principle of non-refoulement: Opinionih Feller, Tark and NicholsonRefugee
Protection in International Law : UNHCR'’s Global @sultations on International
Protection(Cambridge, 2003) at para 216. | record here thatwolume, to which |
refer extensively in the course of the judgmentststs of papers and conclusions
that were an outcome of the Global Consultationslmernational Protection,
organised by the United Nations High Commissiorar Refugees (UNHCR) in
2000-2002 to reinvigorate the international refugeetection regime. They are a
result of a series of expert roundtables that wesll in 2001 as part of the

Global Consultations.

[35] The Executive Committee of the UNHCR, indeed, ir8B2,9in General
Conclusion on International ProtectidNo 25 (XXXIII) 1982 at para (b), went so
far as to observe that the principle of non-refméat was progressively acquiring
the character of a peremptory rule of internatidaal or jus cogensthe rules of

international law that are accepted and recogrigeitie international community of



States as a whole as rules from which no derogaigermissible - see Jean Allain
“The jus cogendNature ofnon-refoulemerit(2002) 13 Int Jnl Refugee Law 533 at
534 and 53%nd art 53 of the Vienna Convention on the Law rdafies. For an
explanation of the role and status of the Execuieenmittee sedéttorney-General

v E (jJudgment of Thomas J at para [94]) akitbrney-General v Refugee Council of
New Zealand In¢2003] 2 NZLR 577 (judgment of McGrath J at par@qQ]).

[36] Section 129X(1), however, appears wider than the3arl prohibition on

refoulement. This is because art 33.1 only profibkpulsion or return to a country
where the refugee’s life or freedom would be theratl for a Convention reason,
either directly or indirectly, which is usually erpreted as covering all situations
where the refugee risks any type of persecutioraf@onvention reason — see the
commentary on art 33 of Professor Atle Grahl-MadgerCommentary on the

Refugee Convention, Articles 2-11, 13{3B63; re-published by the Division of
International Protection of the UNHCR, 1997) atgpé4) and also Stenberg at 209
and 217-219 and James C Hathaviidye Law of Refugee Stat@Butterworths,

1991) at 6-11. | record here that Professor Graadidén’s commentary, which is
also referred to extensively in this judgment, wagten during the eighteen months
he spent as a Special Consultant in the officehef UNHCR. It is considered a
seminal study on the Refugee Convention - see Lgatbt and Bethlehem at
para 125 and thieorewordto the reissue of Professor Grahl-Madsen’s comangnt

[37] The effect of s 129X(1) seems to be that deportato removal from

New Zealand, even to a safe third country, is atlipwed in the case of a refugee or
refugee status claimant if art 32.1 or art 33.2iappthat is, in the latter case, if there
are reasonable grounds for considering the refugesfugee status claimant a
danger to the security of New Zealand or a dangeghé community, having been
convicted of a particularly serious crime. Artid8.2 is discussed in more detail

later.

[38] In the case of art 32.1, expulsion of a refugedudyvin New Zealand can
only occur on grounds of national security or puldider. For an analysis of the
requirements of art 32 and the meaning of natisaalrrity see Stenberg at 165-170.

Stenberg considers that the term “security of tbenty” in art 33.2 is a more



restrictive one than the term “national security”art 32.1, which in itself must be
interpreted restrictively — see 220-221 and see @ksoff Gilbert “Current Issues in
the application of the exclusion clauses” in Fell€irk and Nicholson 425, at
457-462. Grahl-Madsen, however, equates the twmster at para 8 of the

commentary on art 33.

[39] The second relevant amendment to the Act was tinedunction of special
procedures in cases involving security concernsutiin a new Part IVA of the Act.

It is this part that is primarily at issue in tlgase. In the Explanatory Note to the
Immigration Amendment Bill 1998, it was explaineat {) that one of the principal
objects of the Bill was to “establish a specialusig regime to protect sensitive
security information that is relevant to immigrationatters.” The more detailed
explanation said (at iii) that such special proceduvere necessary to allow the
information to be used without being disclosed, lav/fprotecting the rights of the
individual through a process of independent scyufifhe relevant passage is set out

in full as follows:

The immigration decision-making process and fasrgenerally require that
the individual concerned has access to any infaomateld about them.
This requirement sometimes stops the New ZealamdiriBg Intelligence

Service from providing classified security inforio&t on an immigration
application or decision even though that informatimay have a direct
bearing on the matter. The Bill therefore estaklisla special security
process to allow for such classified security infation to be considered in
immigration decisions without putting the clasgifienature of that
information at risk, while ensuring that the righd$ the individual are

protected through a process of independent scrutiny

[40] The Select Committee report on the Bill recommentted the right of the
person, who is the subject of a security certibcéb be heard should be referred to
expressly in Part IVA, even though the legislatianeady allowed for that by
inclusion of provisions from the Inspector-Genesaivn Act (at vii).

[41] Section 114A sets out the objects of Part IVA.ektagnises that the public
interest requires that classified security inforioratbe able to be used in coming to
decisions under the Act but that nevertheless sufchmation should be protected
from disclosure. Individual rights are catered Iyr providing for an independent
person of high judicial standing to consider thasslfied security information and



“approve its proposed use”. The section provideg the use of the information
should mean that no further avenues are availalifeetindividual under the Act and
that removal or deportation, as the case may requould normally proceed
immediately, allowing for the effective and quianroval of those posing a security

risk.

[42] Classified security information is defined undedl®B(1) as information
about the threat to security, public order or pulniterest posed by an identifiable
individual which is held by the SIS and which, e topinion of the Director, cannot
be divulged to the individual in question or to @tlpersons because two criteria are
met, as set out in paras (a) and (b) of the dedmitPara (a) of the definition covers
three situations: where the information might lgaddisclosure of information,
assistance or operational methods available t&t8ewhere it is information about
particular operations that have been undertaketh®ySIS and where it has been
provided to the SIS by the Government of any caquwoir an agency of such a

Government and the agency or Government does nseoobto its disclosure.

[43] Para (b) covers four situations: where the discsf the information would

be likely to prejudice the security or defence awNZealand or the international
relations of the Government of New Zealand, wheveould prejudice the entrusting
of information to the Government of New Zealand dy other Government or
agency of such Government or by an internationghmisation, where it would

prejudice the maintenance of the law, including pinevention, investigation and
detection of offences and the right to a fair fraaid finally where it would endanger

the safety of any person.

[44] Under s 114D, the Director of Security can provideSecurity Risk
Certificate to the Minister of Immigration where be she holds classified security

information that the Director is satisfied —

a) Relates to an identifiable individual who is notNew Zealand
citizen and is a person about whom decisions atgetor can be,
made under this Act; and

b) Is credible, having regard to the source or souotéise information
and its nature, and is relevant to the relevaniritgcriterion; and



c) Would mean, when applying a relevant security ddte to the
situation of that person in light of that inforn@atj that the person
meets the criterion.

[45] Section 114C sets out the relevant security catevWhere a refugee or

refugee status claimant is concerned at least btieecsecurity criterion set out in

s 114C(3) or (4) must be met, together with onmore of those set out in s 114C(5)
and (6). The criteria relied on by the Directortwiegard to Mr Zaoui are that he
constitutes a threat to national security in teains 72 of the Act (s 114C(4)(a)) and
that there are reasonable grounds for regardingasima danger to the security of
New Zealand in terms of art 33.2 of the Refugeev€ation - see s 114C(6)(a) of

the Act. There is no reliance on s 73 of the Actlithg with suspected terrorists — see
s 114C(4)(b). Nor is there an allegation that Modias a danger to the community
of New Zealand, having been convicted by a findgment of a particularly serious

crime in terms of s 114C(6)(b) of the Act.

[46] Under s 114G(1), the Minister is empowered to malpeeliminary decision
to rely on a security risk certificate and then trgigse a notice to that effect to the
chief executive of the Department of Labour. Allnmgration processes, apart from
refugee status determination proceedings, then dratedy cease. The individual
must be served with a copy of the notice and in&drom relating to the security risk
certificate and be notified of the right to applgr freview of that certificate.
Section 114Q provides that no person who is a sesfugtatus claimant may be
removed or deported from New Zealand until the getustatus of that person has
been finally determined under Part VIA of the Adthere the Minister does rely on
a security risk certificate he or she is not oldige give reasons for any decisions
made in reliance on the certificate — see s 114&)(2)lhere is also no express
obligation on the Director to give reasons for pdowg a security certificate, beyond
identifying the relevant security criteria — se&1glD(2). The Director may be called
by the Minister to give an oral briefing on the tamts of the certificate but the
content of the oral briefing is to be determinedtbg Director and may not be

recorded or divulged by the Minister (s 114E).

[47] The procedure for the review of a security risKitieate is set out in s 114l.

It is undertaken by the Inspector-General of ligethice and Security, who must by



statute be a retired High Court Judge. Under s(2)4F the Act, the function of the

Inspector-General on a review is set out as bamgtermine whether:

a) The information that led to the making of the dexdite included
information that was properly regarded as classifigecurity
information; and

b) That information is credible, having regard to fwoeirce or sources
of the information and its nature, and is relevamtany security
criterion; and

c) When a relevant security criterion is applied te gerson in light of
that information, the person in question is propedvered by the
criterion —

and thus whether the certificate was properly nadeot.

[48] In conducting the review, the Inspector-General mmgder s 114I(5), take
into account any relevant information, includindommation that is not classified
security information. He or she has all the powarsferred on him or her by the
Inspector-General of Intelligence and Security AQ96 (I-G Act) and the
procedural provisions of that Act, with certain egtions and with any necessary
modifications, apply to the review — see s 114l{@)ote in particular that s 19(5)
allows the Inspector-General to receive any evideagche or she thinks fit, whether
admissible in a Court of law or not and that s 19¢Bthe |-G Act allows the
Inspector-General to regulate his or her procedursuch a manner as he or she
thinks fit, subject to the provisions of the I-GtAtalso note the powers in s 23 to
require the production of documents and to sumnmohexamine on oath any person

the Inspector-General considers has relevant irdbam.

[49] Under s 114H, a person who seeks a review undédismay be represented,
whether by counsel or otherwise, in his or heridgalwith the Inspector-General,
must be given access, to the extent provided byPheacy Act 1993, to any
information about him or her other than the clasdisecurity information and may
make written submissions to the Inspector-Gendyautithe matter, whether or not
he or she also wishes to be heard pursuant tod ©9the I-G Act. Section 19(4)

provides:
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(4) The Inspector-General shall permit the complat to be heard, and to
be represented by counsel or any other personiahdve other persons
testify to the complainant's record, reliabilitpdacharacter.

[50] The decision of the Inspector-General as to whdtiecertificate is properly
made or not must be accompanied by reasons, et@ép extent that the giving of
reasons would be likely to prejudice the intereéktg Part IVA seeks to protect in
relation to the classified security information eess 114J(4). Under s 114P the
person can, by leave of this Court, appeal on atpufilaw against the Inspector-

General’s decision.

[51] If the security risk certificate is held not to lealkeen properly made, then
s 114J(2) requires that the person must be relefased custody immediately and
the normal immigration procedures will then recomoe If the certificate is
confirmed, however, the Minister is required underll14K(1) to make a final
decision within three working days whether to refythe confirmed certificate and
therefore to set in motion the deportation or reai@rocedures — see s 114K(4)(b).
This applies unless the person is protected franmoval or deportation by s 114Q or
s 129X — see s 114K(4)(c). The Minister is not gddi to give any reasons for the
decision — see s 114K(7). Section 114K(6) provithes, where s 114K applies, the
person who is the subject of the certificate hagunther right of appeal or review
under the Act. The Minister does, however, haveptheer under s 114N to revoke a
decision to rely on the certificate or, where ditieate has been confirmed by the
Inspector-General, to decide nevertheless thatdleant security criterion should

not be applied to the person.

Background facts

[52] Mr Zaoui arrived in New Zealand on 4 December 20@2Vietham and the
Republic of Korea (the latter transit only) and glourefugee status. His application
was declined by the refugee status branch of tmigmation Service on 30 January
2003 but, as noted above, granted by the RSAA Andlst 2003.



[53] On 20 March 2003, the Director issued a securitk @ertificate to the
Minister. In a memorandum dated 16 September 2@@ szl for the Director of
Security indicated that the security risk certifecaelied on para (c) of the definition
of “security” in s 2(1) of the New Zealand Securitytelligence Service Act
(SIS Act) relating to the protection of New Zealdraim activities within or related

to New Zealand that:

0] Are influenced by any foreign organisation aryaforeign person;
and

(ii) Are clandestine or deceptive, or threaten the pafetany persons;
and

(iii) Impact adversely on New Zealand’s international l\veing or
economic well-being.

[54] In a subsequent memorandum of 7 October 2003, thextDr clarified the
position by confirming that he did not rely on aagverse impacts on New Zealand’s
economic well-beingMore significantly, | observe that the Director didt rely on
paras (a) or (d) of the definition of security hetSIS Act, meaning presumably that
he had no apprehension that Mr Zaoui was or woeldnlolved in espionage or
terrorism. This is confirmed by the fact that s af3the Act is not relied upon as

being a relevant security criterion.

[55] In the memorandum of 16 September the Director aglsavided the

following summary of grounds for the security rigitificate:

3.1 Mr Zaoui’'s Belgium and French criminal convicts;

3.2 the repeated decisions of the Belgium triboaists to decline
Mr Zaoui refugee status;

3.3 the decision of the Swiss Executive to expel Mr Wafrom
Switzerland;

3.4 classified security information providing backgrdurto those
decisions;

3.5 classified security information relating to the ipdrafter Mr Zaoui
left Switzerland;

3.6 classified security information being reports on tenals in
Mr Zaoui’'s possession on arrival and interviewsdraied with him
in New Zealand;



3.7 classified security information being an evaluatiohthe above
material (in paragraphs 3.1 to 3.6 above).

[56] The Director has confirmed in his affidavit of 12o0Wember 2003 at
paras 25 and 26 that the SIS concerns about MriZaooiot relate to his activities in
Algeria and that the SIS has had no contact with Atgerian authorities about
Mr Zaoui. The SIS has only been concerned with Mow’s activities since he has

left Algeria.

[57] The Minister made a preliminary decision to relytba Director’s certificate

on 23 March 2003 and issued a notice to that effdcZaoui received that notice on
27 March 2003 and immediately applied to the InspeGeneral for a review in

terms of s 114l of the Act.

[58] As this is the first time that a security risk derate has been issued under
Part IVA of the Act and consequently the first mwviby the then Inspector-General,
there were various memoranda filed by counsel foZbui and by counsel for the
Director on the procedure that should be followethe review. This led to the then
Inspector-General, the Honourable Laurence Grssyiing an interlocutory decision
on 6 October 2003 and it is certain aspects ofdbaision that are the subject of this
appeal. On 8 June 2004 the Honourable Paul Ndagcame the new Inspector-

General.

Interlocutory decision of the then Inspector-Genera

[59] There are two main aspects of the interlocutoryisitet of the Honourable
Laurence Greig, the then Inspector-General, thatew®e subject of review
proceedings in the High Court.

[60] The first issue was whether the Director is requixe provide a summary of
the classified security information to Mr Zaoui.elmspector-General said that he
was not — see para 35 of his decision quoted at[pa} below. Williams J held that
he was and the Crown has not appealed againstulived. The other aspect of the
interlocutory decision, which is the subject of tGeown appeal and Mr Zaoui's



cross-appeal, is the extent, if any, to which tiepéctor-General is required to have

regard to international human rights instruments standards.

[61] On the latter topic, the Inspector-General rejededaoui’s submission that

the cases ofSuresh v Canada (Minister of Citizenship & Immigya) [2002]

1 SCR 3 andSecretary of State for the Home Department v Rehi2a@03]

1 AC 153 should be taken into account. In the IngpeGeneral’s view, those cases
are not relevant as they were concerned with dapont while, in this case, the

deportation decision is for the Minister. The foafsthe Director, and thus the
Inspector-General’s role, is, in his view, limiterdthe question of whether there are
reasonable grounds for regarding Mr Zaoui as posingsecurity danger to

New Zealand. He said:

[18]...The decision at this stage is the proprietythe# security certificate.

The credibility of the information and its appragg classification and its

application to the person in question. Of courggod@ation or removal is the

underlying result and reason for the certificatethe decision on that is for
the Minister. The Director's decision and consitierais focused on the

security questions, the threat or danger to sgcafiNew Zealand. The IGIS

[Inspector-General] is equally limited to that fecThis is even clearer in a
case like the present when the applicant has beeardd to have a refugee
status which at once imposes on the Minister thesiderations of the

various international conventions as to refoulenaeat its limitations.

[62] Later, he reiterated his view that general issdesternational human rights

law were not relevant to his review. He said:

[28] As | have already indicated my view is that tbeneral issues of
international jurisprudence are beside the poiny. fdview is as to the
propriety of the certificate by an examination ok tcredibility of the

relevant classified information and its applicattorthe appropriate criterion
as relevant to the applicant. The deportation issder the Minister. | am
bound to protect the security matters and thusrdéleaapplicant from being
aware of them.

[63] The Inspector-General accepted that the mattervadoa serious question
with possible grave consequences to Mr Zaoui ang that it required a careful
scrutiny of the material that was before the Dweend all the material put forward

by Mr Zaoui. He continued:

[19]...That scrutiny is not limited to the date ofetleertificate. It must
follow from the use of the present tense in refeegio the credibility of the



[64]

material and its application to the Applicant tlateview must take into
account at least information that the applicant imayg forward. Indeed the
fact that he is given the opportunity to be heand aall evidence in his
support reinforces that continuing scrutiny. It Wbube vain if the
opportunity to give evidence had both [presumahbly Inspector-General
instead meant ‘no’] real meaning or effect on #ndew performance.

[20] Moreover the Director has a continuing obligatto keep under
consideration his certificate since he has thetraghduty to withdraw it.
And the IGIS as well as the Director has the rigghttake into account
evidence or information that would not be admissihlCourt.

He said, however, that the classified security rimfation could not be

provided to Mr Zaoui and that this was an area witlee ordinary rights of fairness

did not apply:

[65]

[21] That said what is classified information adimied which was taken into
account cannot be disclosed to the applicant or bogy. The IGIS
[Inspector-General] is entitled to receive it andgtiestion the Director and
has officers as to its credibility and applicatiorthe applicant but this is an
area where the Bill of Right [sic] BORA and the ioaty right of fairness do
not apply. The reason as recognised in this |leé@sldy the objects and the
procedure under the IGIS Act is that disclosure ldiojeopardise the
operations of the intelligence service and the sigcaf New Zealand as a
whole.

[22] The classified information as defined and ascognised and
acknowledged by the IGIS will not be disclosed e tapplicant or his
Counsel. They will not have any opportunity to ma&presentations about
it. The IGIS will review it and giving it considdian will weigh it with the
other information which is known to the applicantlavhich he furnishes to
the IGIS.

The Inspector-General said that he had completedetamination of the

classified security information relied upon and sastsfied that it was appropriately

claimed as classified, although his decision astiether it was credible would wait

until he had heard from Mr Zaoui. He said that ndHer details of that classified

security information would be disclosed to Mr Zaodie also said that he was

satisfied that the Director had been correct topadloe definition of security in the
SIS Act:

[32] | have examined the files of the Director amalve considered and
perused the documents and other information thatdihector has relied
upon in making his certificate. | have interviewleich and inquired from
him the status of the information as to its clasatfon his reliance on it and
the reasoning he adopted in reaching his viewthieak was a threat to and a
danger to security. It may be noted that as Ingpégeneral since 1996 |



[66]

have had occasion to consider the classificatiorinftdrmation and the
principles of security and the meaning that thisntéas for the intelligence
agencies and for New Zealand as a whole. | act¢egttthe Director was
correct to adopt the definition of security in tN&Z Security Intelligence
Service Act 1969.

[35] I am satisfied that the information that ledl the making of the
certificate included information which is properggarded as classified
security information as defined in the Act. Theunatof that information
cannot and will not be disclosed to the applicanhis advisors. Nor is it
appropriate to divulge any other information abivat classified material.

The Inspector-General also made some remarks #setoelevance of the

decision of the RSAA granting Mr Zaoui refugee ssaas follows:

[67]

[23] The information and evidence which the I1GIS|wake into account
includes the decision of the RSAA. The actual denisas to the refugee
status and the application of Article 1F is | bedidbinding on me. That is to
say | accept that Mr Zaoui has the status of agedfuand that he is not a
person to whom the Convention does not apply becthes application of
Article 1F. | am entitled to take into account amctept as evidence the
findings of the RSAA which are part of the decisasito the status and the
application of Article 1F. | am entitled to takdaraccount other findings of
the RSAA which might be described as obiter diatawhich it has given
consideration after weighing the evidence befardlitthis is subject to the
caveat that the weight of that information as ewageis subject to the fact
that the RSAA did not have either classified infatibn before it and that it
was not and did not have jurisdiction to considgsed] and pronounce on
the matters of threats or dangers to the secufitlyeo[sic] NZ: that is to say
the application of Articles 32 and 33 of the Corti@m

[24] The reasons for the admission of the findimgsthe RSAA in my
review include the fact that the review is madeasritie same Act and as
part of the one amending act. The RSAA unlike atheoauthority is to
continue its consideration when all other authesitand proceedings are to
stop when a security certificate is given. That hgigse some precedence
and special weight to the deliberations and finging the RSAA. In any
case its actual finding as to status is not subi@@ppeal and is the final
word on that particular matter. | have read the RQ¥cision and observe
that it is a careful and thorough review and cosisition of the material
before it. It may be noted however that the malteves not subject to any
cross-examination or rebuttal. Indeed that is énse the likely course of the
hearing before me as to the evidence and submssgiolbbe made by and on
behalf of the applicant.

The then Inspector-General's view that there wopldbably be no

cross-examination of any of the witnesses calledMonZaoui’s behalf was the

subject of comment by Williams J in the High Cotite said:

[94] ...In essence, if the review proceeds as cugrgmbposed, it seems the
Inspector-General will have two bodies of informati each prepared



without reference to or in ignorance of the corgagitthe other, unable to be
measured or challenged by the other, and he isresbjan that material to
determine whether the Certificate against Mr Zawas properly made.

[68] It is obviously for the Inspector-General to regelhis own procedure but |
would not have thought that there was anythinghian statutory scheme that would
have ruled out cross-examination if the Inspecten€al considered this the best
way to test the evidence and was fair in all theuwrnstances (including the fact that
Mr Zaoui has no access to the classified securftyrimation itself and therefore that
any reciprocal cross-examination of the Directord apther witnesses would
necessarily be limited).

Decision of Williams J

[69] Mr Zaoui filed judicial review proceedings in thegH Court challenging
aspects of the interlocutory decision. The High €gudgment of Williams J is
reported asZaoui v Attorney-GenergdR004] 2 NZLR 339. As a preliminary point
Williams J rejected the Crown’s submission that @aurt had no jurisdiction to
review the Inspector-General’s interlocutory demsil examine this aspect of his

decision in more detail below.

[70] On the first issue for the review, Williamshéld that the Director should
have been required to provide Mr Zaoui with a sumyn@d the classified security
information and as much information on the readbessecurity risk certificate was
issued as could be released without revealing thssified security information
itself. He said:

[91] And, while the Inspector-General’s functiam rieviewing whether
the Certificate was “properly made or not” is nat adversarial one in the
traditional partisan sense, in evaluating the ‘ifeed security information”
and its credibility and evaluating whether a “relswv security criterion”
properly relates to Mr Zaoui, then, as fairnessiireg, up to the limit of the
statutory bar on divulgment in s114B, he must béled to know what that
“classified security information” is, why the Ditec regarded it as credible,
why it was thought relevant to a security criteriamd what underlay the
Director’s conclusion that he was properly covebyda “relevant security
criterion”, that is to say why the Director conohatlhe constituted a threat to
national security or a danger to the security ofvNeéealand in terms of
Article 32.2 of the Refugee Convention. [Presumably Judge meant art
33.2]....



[106] ...However, that “classified security information cbhe bowdlerised
so as still to comply with the definition of “claisd security information”
that “cannot be divulged” but is still informativas the basis for the
Certificate. That would appear to be indicated @t mequired by the
“fairness” and “equally” requirements of s114A(d&vidence suggested
overseas jurisdictions achieve that objective ireirthsummaries of
“classified security information”.

[107] As far as it relates to Mr Zaoui the defiaiti of “relevant security
criteria” in s114C(4)(6) and the strong terms ofi4d make clear that
whether a Certificate has been properly issuechénsense of complying
with an appropriate security criterion and the éffef the issue of such a
Certificate is a serious matter for the individnaimed. The gravity of those
matters may be taken as indicating that, to thergxgermissible, Mr Zaoui
should know what is raised against him in ordeirydo rebut it by material
he is entitled to put before the Inspector-Genaral thus ensure the rigour
of the process of deciding whether the Certificads properly made. That is
also supported by Mr Zaoui's entitlement to infotima and the other
significant rights in s114H(2)....

[110] Therefore, seeing s114l in the context at R&A particularly s114A,

there is nothing to prevent Mr Zaoui receiving gprapriately worded
summary of “classified security information” whictifects him but which
complies with the statutory prohibitions on discles and nothing to say
that natural justice has no application to him.ekd, for the reasons
discussed, the legislative indicia favour him, jgafarly in relation to the

summary....

[172] Therefore, all of the matters discussed iis fbdgment lead to the
conclusion that :

(a) s114lin combination s19 of the Inspector-Gabe& Act do not debar:

) the provision to Mr Zaoui of a summary of thikegations
against him which underlie the making of the Crdiie provided
that information does not breach the definitiorfadéssified security
information” which “cannot be divulged”. BORA, na#ll justice,
s1141 and s19 of the Inspector-General's Act and IN& mandate
the provision of such a summary consistent withree@s practice.

(i) the right of a person charged — or subjecatCertificate to

know at least the outline of the allegations agaimsm and the basis
on which they are made is one of the most fundamh¢anets of

natural justice and should be implemented in Mrufaccase as far
as is possible consistent with the definition ofa$sified security

information”.

[71] Although these findings of Williams J were not gubject of this appeal, the
Crown, in its submissions, said that the Directidrrtbt accept that he must supply a
“bowdlerised” version of the classified securityfammation, as that would
compromise the security interests, which Part \é&ks to protect. If the Crown

took issue with that aspect of Williams J’s rulitigen that should also have been the



subject of appeal. It may be, however, that allt tttee Crown meant by its
submission was that no information or summary carptovided to the extent that
that would disclose the classified security infotima If that was the submission,
then it is undoubtedly correct.

[72] Having said that, as Williams J recognised, whatt P&A protects from
disclosure is the classified security informatitseif. Given the major consequences
that the confirmation of a security risk certifieatan have for an individual, it is
incumbent upon the Director to provide as muchrimftion as is possible, without
risking the disclosure of the classified securiyormation itself, as to why the
Director considers that the criteria set out inagafa) and (b) in the definition of
classified security information are met, as to toatent of the classified security
information and why it is considered to be credibled as to why the Director
considers that the relevant security criteria aed. niihis is to enable the person to
provide evidence and submissions to the Inspeceore@@l on the review with the
benefit of as much information as possible. Thisessarily means that if, after his
review of the material, the Inspector-General ishaf opinion that a fuller summary

should have been provided, then he must ensurg¢hisas done.

[73] | also note that what is absolutely protected frdisclosure is classified
security information and not documents containilagsified security information. It
may thus be that, in some cases, what should bas&d is the document with the
passages of classified security information deletéds is a familiar process for the
courts with interception warrants — see the digounss Garrow and Turkington's

Criminal Law in New Zealandt s 312H.1.

[74] It is trite, too, that, for information to be clégsd security information, it
must satisfy both para (a) and para (b) of thenttedn. For example, it is not enough
that the information might lead to identificatiohtbe operational methods available
to the SIS, it must also prejudice the security ioternational relations of
New Zealand or meet one of the other criteria iraf) of the definition. It is not
enough that a foreign Government or agency refusassent to disclosure.
Disclosure must also prejudice the entrusting érimation to the Government of

New Zealand or meet one of the other criteria ilap@®). In that regard, absent



evidence to the contrary, it would have to be asguithat the foreign Governments
or agencies were acting reasonably. Therefordhefinformation is of a type, for

example, that those Governments or agencies woeldehQuired to disclose to

Mr Zaoui in a similar judicial or quasi-judicial geress in their own jurisdiction, then
one would not have thought that disclosure in simdircumstances here would
prejudice future information flows. The same appliethe information is classified

only because of its immediate source rather tharause of its content, as is
suggested may often be the case in the affidawiroBuchanan, sworn 30 October
2003 at para 15.

[75] The Inspector-General, in his interlocutory decisai [20] set out above at
[63], suggested that the Director has a continwbligation to keep his certificate
under consideration. Without expressing any viewvbiether the Inspector-General
is correct, | would comment that, if further cldesd security information came into
the Director’s hands and that information was patedi to the Inspector-General, the
Director would then be under a similar obligationthwregard to that further
information to provide a summary. | also commerdttieven if such information
was not to be passed to the Inspector-General,uldvbave thought a summary
should still be provided if the further informatiaould be used in giving advice to

the Minister in the event that the security risktifieate was confirmed.

[76] | now move to an aspect of Williams J’'s decisioatthas caused concern to
Mr Zaoui’s counsel and which purported to form prthe cross-appeal. Williams J
considered that the procedure for the review thal een suggested by Mr Zaoui's
counsel had been causative of the Inspector-Gemerabrs in his interlocutory

decision. The procedure suggested by counsel foZdbui had the decision on
whether the information was classified securityoiniation being made before
hearing from Mr Zaoui. Williams J held that the pestor-General is obliged to
consider all information before coming to his demison whether the certificate was
properly made or not, including on whether the linfation was classified security
information. While this is undoubtedly correctjstunderstandable that Mr Zaoui’'s
counsel wants the decision on whether the infoilmnatvas properly classified to be
made (at least in a preliminary fashion) before allMr Zaoui's evidence is

presented. This is because, if the decision of Itfspector-General is that the



information is not classified security informatiothen it will be disclosed to
Mr Zaoui. Mr Zaoui will then be able to direct Higther evidence and submissions
to that released information. The Inspector-Genedralmaking his preliminary
determination as to whether the information wasperty regarded as classified
security information, will of course have to coreichny material put forward on
behalf of Mr Zaoui on that subject. He will also ddae to revise the decision if later

evidence shows his preliminary assessment is esusne

[77] This brings me to another point, which is not thijsct of appeal but on
which the Crown again made submissions. The Cravamgted that the Inspector-
General’s function on review is to consider whetbemot there were reasonable
grounds for the Director to be satisfied that thBrimation is classified security
information and that the relevant security critenia met. If there were grounds upon
which a reasonable Director would be satisfied #hatiterion was met, the Crown’s
submission is that the Inspector-General may nbstgute his own assessment for
that of the Director’s. This was not Williams J&w of the matter — see [86] — [90]
of his decision.

[78] Lest silence be taken as acceptance of the Crolmissgion, | express the
view that Williams J was correct and that the Crowamtention must fail. Under
s 1141(4)(a), the function of the Inspector-Genamlto determine whether the
information was “properly” regarded as classifietwity information. It does not
say that his function is to determine if it wasdsenably” so regarded. Equally,
under s 1141(4)(b), the Inspector-General mustrdete whether the information is
credible. Again it does not say the Inspector-Ganerust determine whether it
could be “reasonablyegarded as credible and the Crown did not indaggest that

this could be a possible interpretation of thisagaaph. Finally, in s 1141(4)(c), the
term “properly” is again used in relation to whethige relevant security criteria are
met. The overall test is whether the certificates Waroperly” made or not. Again,

the term “reasonably” is not used.

[79] This means that, if the Inspector-General comes ddferent view from the
Director, he is obliged to substitute his view floait of the Director. Even if the word

“reasonably” had been used, it is by no means thedrthis would have meant that



the Crown submission would have succeeded. Thah#pector-General’'s review is
a substantive review is appropriate, given thabafiomed certificate can lead to
very serious consequences for an individual andttieindividual in question has
no access to the classified security informatiohisTof course does not stop the
Inspector-General treating, if he considers it appgate, the Director’s views with a
degree of deference in recognition of the Direst@écurity expertise. This may
apply particularly to the question of whether imh@tion is properly classified,

especially as the definition in the Act refers speally to the opinion of the

Director on that issue.

[80] It is significant too that, under s 1141(5), thespector-General may take into
account any relevant information that does notfiteeet the definition of classified
security information. The Inspector-General is thos restricted to the information
taken into account by the Director. More importgnthe Inspector-General must
also consider any relevant material provided byAdoui. This is information not
available to the Director at the time of issuing ttertificate, which by its nature will
usually be issued on an ex parte basis. If thene we ability for the Inspector-
General to substitute his own view for the DirestoMr Zaoui’s right to be heard
would be rendered nugatory. That right, in itsedfquires the Inspector-General’s
role to be wider than that contended for by thewgroThe obligation on the
Inspector-General to give reasons in s 114J(4)thedight of appeal on points of

law from the Inspector-General’s decision in s 14468 support this view.

[81] I now arrive at the part of Williams J’'s decisidmrat is the main subject of the
Crown appeal and Mr Zaoui's cross-appeal. Williadhdeld that the Refugee

Convention and other international human rightsrimsents were only peripherally

relevant to the decision that the Inspector-Gerfeaalto make. They were no doubt
of clear relevance to the Minister’s decision as/tether to deport Mr Zaoui or not,

if the security risk certificate were upheld, bbat was not the issue before the
Court. The possible consequences to Mr Zaoui dicannéhowever, that the

Inspector-General should subject the relevant #gcutriteria to rigorous

examination. Williams J said :

[114] There can be no dispute that to the extemidated by the statutory
provisions, Mr Zaoui’'s position should be assessedformably with the



Refugee Convention. The difficulty he faces is #wdent to which the
statute, Part IVA in particular and s114l espegjdimit the applicability of
those instruments. The decision must be that thotiglly inform
construction of Mr Zaoui's rights and in particultive right not to be
deported or refouled unless the Refugee Convem@mits because he is
protected from deportation under s129X, so far asZlbui is concerned,
Part IVA and, in particular, s114l focus on a cdesation as to whether the
Certificate relating to Mr Zaoui was “properly” madn light of the
information on which it was based and the matevialZaoui is entitled to
place before the Inspector-General. The Refugeeéuion is relevant but
only of secondary relevance in those respects.bEtence of the Act is of
little assistance in this case as it deals withimler of distinct matters. ...

[139] Further protection for Mr Zaoui if his depatibn is to be considered
is the fact that “expulsion measures against egeafishould only be taken in
very exceptional cases and after due considerafiafl the circumstances”
(UNHCR Executive Committee Conclusiddo 7 1977 “Expulsion”), a
stance strongly supported by leading texts in thea.aThey include
Goodwin-Gill (The Refugee in International La@™ ed 1996, p143) which
says “the principle of non-refoulement has crystedl into a rule of
customary international law, the core element oictvlis the prohibition of
return in anymannerwhatsoever of refugees to countries where they may
face persecution” (emphasis in original) and Laudeht and Bethlehem
(“The Scope and Content of the Principle of Non-defoant” in Feller
Turk and Nicholson;Refugee Protection in International Lawpara 132,
pl125) who say “there is now an absolute prohibitornrefoulementwhere
there is a real risk that the person concerned lmagubjected to torture or
cruel, inhuman or degrading treatment or punishir@ee also paras 52, 53,
p107 and their summary, para 144 p127-128). ...

[141] Those arguments are persuasive but this ipldieview does not
involve deportation. Such will only arise if the i@&cate is confirmed, any
appeal is dismissed and the Minister decides adtiing the international
human rights instruments and all other material etcount, that Mr Zaoui
should be deported because s129X does not pratacamd Articles 32.1
and 33.2 permit his deportation. All that can biel sa this stage is that all
the matters discussed indicate that in decidingtidrethe Certificate was
“properly made or not” the Inspector-General magsider it appropriate to
subject the “relevant security criterion” aspect i consideration to
rigorous examination.

[82] Despite the finding that the decision of the IngpeGeneral was limited to
deciding whether the certificate was properly madeot, Williams J held that the
Inspector-General should have regard to internatiboman rights instruments but

the relevance and weight he accorded them wastamhat him. He said:

[172] Therefore, all of the matters discussed iis fbdgment lead to the
conclusion that :

a) s114l in combination with s19 of the Inspector-Galie Act do not
debar: ...



(i)  Apart from the limitation that evidence cafl by Mr Zaoui —
as opposed to evidence given by him — must retateis “record,
reliability and character”, there is no statutomnitation on the
evidence and submissions which he is entitled to hmfore the
Inspector-General for consideration as part of determination
whether the Certificate was “properly made or ndthat involves
simultaneous consideration of material providedspant to the two
statutory routes to that decision discussed injubdgment. Having
regard to the history of this matter to date, ill windoubtedly
involve reference to the international human righttruments and
international human rights jurisprudence.

(iv) It is for the Inspector-General to decide Wwhglevance and
weight he accords the international human rightsgriments and
international human rights jurisprudence but haviagard to the
discussion on s114l, Part IVA, the balance of tret, BORA in

particular, the international human rights instratse and the
international human rights jurisprudence, the commby the

Inspector-General (para [28]) that the “generaléssof international
jurisprudence are beside the point”, cannot bergecbstatement of
the position.

[83] As an aside, | would comment that | would not seeZdoui limited in the
evidence he can call from other parties to evideareerning his “record, reliability
and character”. Given the importance of the decihat the Inspector-General must
make and the serious consequences for Mr Zaous, Wital that the Inspector-
General make his decision based on all relevardee¢e. Section 19(4) of the
I-G Act would, therefore, be modified accordingseé s 1141(6)(b) of the Act), a
necessary modification to ensure that all relewaundience is before the Inspector-
General. This is not to suggest that all such emddeshould necessarily be presented
orally. In this regard, however, | note the powafrshe Inspector-General, as set out
in s 23(1) and (2) of the I-G Act, to require theguction of documents and to

summon and examine witnesses.

Events since Williams J’s judgment

[84] As indicated above, after Williams J’'s judgment ,aasla consequence of the
decision of the High Court irzaoui v Greig HC AK CIV-2004-404-000317,
31 March 2004the then Inspector-General, the Honourable Laure@Geeig,
resigned. The new Inspector-General will of coursé be bound by the previous
Inspector-General's work, including the interloaytqgudgment. Indeed, the new

Inspector-General will have to recommence the wevprocess. Despite this, it



would be unsatisfactory if the new Inspector-Gehevas left in a state of
uncertainty as to whether or not the interlocutdegision of his predecessor was
correct in law. | consider, therefore, that thipegl still has utility and neither of the
parties sought to argue otherwise (subject obwotslthe Crown’s preliminary

point relating to the unavailability of judicialview).

[85] | also observethat the Director, after Williams J's decision, plipd
Mr Zaoui with a document, dated 27 January 2004 anttled “Summary of
Allegations and Reasoning of the Director of Seguin Making a Security Risk
Certificate about Mr Ahmed Zaoui”. In that documethie Director refers to a video
that Mr Zaoui had made during his journey overl&mdh Malaysia via Thailand and
Laos to Vietnam and to a point of security concetating to the veracity of an
answer Mr Zaoui gave in an interview with an Arabpeaking SIS officer (although
the question this related to was not disclosed}lsib refers again to the Belgian and
French convictions and the expulsion from Switaedleand classified security
information relating to those issues. Finally, Deector gives a summary of the
reasons for considering Mr Zaoui a security conaarterms of the limbs of the

definition of security relied on by the Directohd document says:

His reasoning is as follows, in the form of commenteach section of the
definition. It is based both on the publicly knowecurity-related European
decisions and convictions and related unclassififdrmation and on
classified security information which cannot beulged.

“The protection of New Zealand from activities \itlor relating to
New Zealand that

It is reasonable to suspect that if permitted tttlesan New Zealand

Mr Zaoui would in due course undertake, facilitgteomote or encourage
activities like those of which he was convictedBiglgium and France and/or
which the Swiss government decided endangered &wvatr’'s domestic

and external security. His presence here wouladdiitboth directly (people
who wish to work with him) and indirectly (peoplamuraged to believe
that New Zealand is a safe haven for people wighsbrt of record), other
people likely to engage in activities of securipncern.

. “Are influenced by any foreign organisation or aforeign person;
and”

Mr Zaoui is a foreign person. He has a long reamrdnvolvement with
foreign persons and foreign organisations, inclgdieadership. There is
good reason to believe that any future activitiesntay undertake will be
influenced by other foreign persons and/or by fymerganisations.



. “Are clandestine or deceptive, or threaten the gafif any person;
and”

The activities of which he was convicted in Belgiland France were
clandestine or deceptive or threatened the safttgecsons. The Swiss
government believed that his activity in Switzeddimay lead to acts of
violence, and even attacks, in Switzerland”. Ad¢idg of this kind in
New Zealand, by Mr Zaoui or by others attracted\tw Zealand by his
presence here, could threaten the safety of NevaZders.

. “Impact adversely on New Zealand’s internationallvix®ing”

As part of the international community it is NewaZand's responsibility to
take its proper part in controlling, defeating agmebventing activities of
security concern, such as those of which Mr Za@as heen convicted in
Belgium and France and for which he was deported fiSwitzerland.
Consistent with this, it is a government objectivensure that New Zealand
is neither the victim nor the source of acts ofdesm or other activities of
security concern, and to prevent New Zealand fremdor becoming a safe
haven for people who have undertaken, or may lendihg to undertake,
such activities.

If Mr Zaoui, with his public record, were allowed settle here, that would
indicate that New Zealand has a lower level of eom@bout security than
other like-minded countries. That would impact aded/ on New Zealand’s
reputation with such countries and thus on New atedik international well-
being.

If Mr Zaoui or other people attracted to New Zedldny his presence here,
were to undertake, facilitate, promote or encouragtvities of security

concern, either in New Zealand or elsewhere fromhiwiNew Zealand, the
adverse impact on New Zealand's reputation and dmgs international

well-being would be compounded.

Availability of judicial review

Williams J's decision

[86] The Crown argued in the High Court that s 19(9hef I-G Act, as imported
with necessary modifications into the Immigratioot Ay s 1141(6)(b), precluded
judicial review on the grounds advanced by coufselMr Zaoui. Section 19(9)

provides:

Except on the ground of lack of jurisdiction, n@geeding, report or finding
of the Inspector-General shall be challenged, vesit quashed or called
into question in any court.

[87] After reviewing the authorities, Williams J saidaticourts usually approach

privative clauses on the basis that Parliament ¢l intend decision-makers’



findings to be immune from review if the decisicastbeen reached on an incorrect
legal basis, whether due to error of law, unfaisn@sunreasonableness. Therefore,
if the Inspector-General’s interlocutory decisioasamaterially incorrect in any such
sense, it will have been reached with “lack ofgdiction” as the authorities define

the phrase and accordingly s 19(9) will be inatile.

[88] The Crown had submitted that the statutory schemntlis case limited this

principle. Approaching the Inspector-General’s gdrction as a matter of statutory
interpretation, Williams J acknowledged that otparts of the Act placed specific
restrictions on judicial review, but said none loége were applicable to this step in
the decision-making. As regards the judicialuadf the Inspector, he saw this
more as a mark of the sensitivity of the matetalntas an indicator against review.
He noted the appeal right given to Mr Zaoui, shailel certificate be upheld, but
said that this too was at a different stage of pmecess. Finally, the Judge
acknowledged the force in the Crown’s submissi@t Bart IVA processes required
expedition, but was of the opinion that, althoughdigial review might slow the

process, it would be preferable for the proceggdaeed on the legally correct basis

and thus avoid potential repetition.

[89] The Crown had also argued that a judicial reviemcpeding at an early stage
of the Inspector-General’s review was prematurdlidvs J held that there was no
basis to conclude that the proceeding should natiraee because it is not “ripe” for
review. He pointed out that there is ample autiidatthe effect that in New Zealand
interlocutory decisions made during the coursexef@sing or proposing to exercise
statutory power are amenable to judicial reviewhatt point and there is express
statutory authority to that effect. In additionwiés sensible that there be such power

as it lessens the chance of legal error undermithiedinal decision.

Crown submissions on appeal

[90] The Crown began by accepting that the conceptreddiction/jurisdictional
error is elastic, but emphasised that the mearsogpe and effect of a particular

privative clause has to be assessed against itdmiasetting. The Crown pointed



to four features of the statutory context that i submission militate against

allowing the broad review contended for by Mr Zaoui

[91] First, the Crown pointed to Part IVA's emphasisspeed, and submitted that
judicial review of procedural rulings is simply owsistent with this emphasis.
Secondly, the Crown argued that Part IVA definityvepells out the rights of the
person affected and submitted that, by allowingabrgudicial review, the court

would be cutting across the clear process Parliaimeslaid down.

[92] Thirdly, it was said that the availability of anpsal to the Court of Appeal
by leave under s 114P(1) provides sufficient cusigdervision. This section allows
a person named in a security risk certificate ihabnfirmed under s 114J to appeal,
with leave, against the decision of the Inspecten€al on the grounds that it is
“erroneous in point of law.” The Crown cit&eters v Davisoifil999] 2 NZLR 164
as illustrating the breadth, and therefore theigeficy, of the Court of Appeal’s
jurisdiction on an “error of law” basis. Thus, tli&own argued, s 19(9) is a
jurisdictional demarcation clause, not a true gnxeaclause. It does not extend the
Inspector-General’s jurisdiction to make conclushie decisions on legal issues.
Rather it ensures that a decision, which is erroseo law, is addressed by way of
appellate review rather than through the superyigmisdiction of the High Court.
Further, in the Crown’s submission, not only ddes éxistence of a statutory appeal
generally point against allowing a full review, kfull review at this stage would
undermine the deliberate control of the leave negent in s 114P(1).

[93] Fourthly, the Crown differed from Wiliams J's assment of the
significance of the Inspector-General's status deraer High Court Judge. The
requirement of judicial status is, in its submigsia guarantee that the Inspector-
General will be experienced in making objectiveed®inations and the value of this
as the primary safeguard has been expressly resmmhby Parliament. Further, as
the Inspector-General is the functional equivatdr High Court Judge, the Crown
submitted that appeal to the Court of Appeal isenappropriate than High Court

supervision.



[94] The Crown also reprised its submissions on prentgtut submitted that
reviewing the Inspector-General’s processes bdfereas completed his review will
be futile if he ultimately determines that the dmate was not properly made,
especially since the Director has no right of appeaaddition, there is the prospect
of serial reviews throughout the process. In thew@rs submission, the concerns
about prematurity are reflected in the North Amamigurisprudence dealing with the
doctrine of “ripeness” as described in the decissdrthe US Supreme Court in
Abbott Laboratories v Gardngl967) 387 US 136, 148-149. While accepting that
the ripeness doctrine is not recognised as sucNew Zealand, the principles
underlying the doctrine are, it is submitted, agales and useful to the case.
Mr Zaoui will have a meaningful opportunity to colaip later, if the certificate is

confirmed, through appeal.

Submissions for Mr Zaoui

[95] Mr Harrison QC, for Mr Zaoui, submitted that two imarinciples could be
extracted from the privative clause authoritiefie Tirst is that, if Parliament wishes
to oust the supervision of the High Court, it mdst so using clear and express
language and secondly that any “material error af”| will be considered a
jurisdictional error and thus amenable to revieweirms of s 19(9). The Inspector-

General’s errors, in Mr Harrison’s submission, aienaterial errors of law.

[96] Mr Harrison essentially supported the reasoninghbifiams J, but made
three additional points. Arguing that the decisainthis Court inBulk Gas Users
Group v Attorney-General1983] NZLR 129 should be followed, Mr Harrison
observed that s 19(9) was enacted in 1996, irkhdlvledge of the law laid down in
that case, a point which is further strengthenedhayfact that the expression in
s 19(9) “except on the ground of lack of jurisdicti is analogous to that considered
in Bulk Gas

[97] Mr Harrison acknowledged the importance of s 11AB(t said that this
supports the contention that the Inspector-Geneed intended to be subject to
correction for errors of law. In Mr Harrison’s sulssion, there are perverse

consequences if s 114P(1) is meant to be in placevew rights. Section 114P(1)



gives no right of appeal to the Crown and in angné\an appeal is available only
when a certificate has been confirmed. One impbtoabf this would be, he

submitted, that there would be no means for themM@rto restrain the Inspector-
General if, for example, he had decided to prowitiat is clearly classified security
information to a person named in a certificate. gkdingly, he submitted that

s 114P(1) is inadequate unless supplemented bygthteto review.

[98] Mr Harrison addressed the Crown’s expedition arguniy observing that
the purpose of Part IVA is not as one-sided asGtmvn suggests. The statutory
injunction in s 114I(3) is to conduct the reviewthviall reasonablespeed and
diligence and several other sections in Part IVAew an intention to balance the

public interest with individual rights.

[99] Finally, Mr Harrison submitted that s 19(9), whesad consistently with
s 27(2) of the New Zealand Bill of Rights Act 19@0RA), as required by s 6 of
that Act, compels a restrictive interpretation t& privative effect — see Joseph,
Constitutional and Administrative Law in New Zealaf2zed 2001) at 766-9. He
pointed out that the 1985 White Paper proposingllaoBRights for New Zealand
((1985) AJHR A6) commented in para 10.172 that:

The provision [what is now s 27(2)], however, sais and gives enhanced
status to the basic constitutional right to go ¢airt to challenge the legal
validity of government actions. It should serve aasheck to privative

clauses in Acts purporting to restrict the powejudicial review.

[100] In terms of the Crown’s prematurity arguments, Martison’s submission is

that it is not a principle of New Zealand law, ndéed English law, that a participant
in a statutory process, which confers a right qiesgb against its ultimate outcome,
cannot utilise judicial review to challenge an adeepreliminary or procedural

ruling. To the contrary the staring point, in bigomission is that Mr Zaoui had a
right to apply for judicial review under s 4(1) tfe Judicature Amendment Act
1972. The section applies notwithstanding any rifh&ppeal and to the proposed
exercise of statutory powers. In addition, in tése Mr Zaoui has no present right
of appeal. Mr Harrison does not, however, disph&t the error of law alleged must

be material.



Discussion

[101] The approach to privative clauses is now well disfabdd in New Zealand.
Subject to the statutory context, material errdriaw are generally considered to be
jurisdictional errors. The errors asserted heeenaaterial errors of law. The failure
to provide a summary is an allegation of a denfahatural justice. The failure to
have regard to international human rights instrusieénan allegation that the former
Inspector-General had fundamentally misconceiveddsk. | agree with Williams J
that there is nothing in the statutory context thditates against the conclusion that
review was intended to be available with regarduoh errors, despite s 19(9) of the
I-G Act.

[102] It is true that there is an emphasis on speed énsthtutory scheme but
allowing a review to proceed on a totally wrongibagould in the long run cause as
many delays as allowing judicial review at thisgstalt must be remembered that
Mr Zaoui's case is the first under Part IVA andistto be expected that future
reviews would be able to be conducted with muchemadacrity. Further, review is
only available for material errors of law and thisist lessen the prospect of serial

reviews.

[103] | do not accept the Crown submission that Part Bp&lls out the complete
process to be followed and therefore excludes weviethe Crown submission were
accepted, this would mean that, short of a lagkiigdiction in the narrowest sense,
review would not even be available if those proesssere not followed and the
rights accorded by the Act to the person affec@d@spected in the review process.
In any event, in my view the statutory scheme sgteed to protect individual rights
as far as is possible without divulging the clasdifsecurity information. This

necessarily points to the conclusion that revieawvilable.

[104] Like Williams J, | do not consider that the appeght, which is not even a
present appeal right, excludes judicial reviewctept Mr Harrison’s submission
that there is nothing in the New Zealand autharit® suggest that this is the case.
There is also merit in his submission that therieste scope of possible appeal

suggests that judicial review is available. Hiseaslation, accepted by the Crown,



that the Crown itself is incapable of challengimgappeal decisions of the Inspector-
General, even though those decisions may have grapgbcations for national
security, is a cogent one. This result cannot heen intended. In addition, | do not
see the availability of judicial review as cuttiagross the leave requirement. Review
is only available for material errors of law anchve to appeal would almost

certainly be granted if such errors were made byrispector-General in his review.

[105] The point about the status of the Inspector-Genexapears to be

makeweight. Even current High Court Judges fuliglifunctions other than as
High Court Judges, such as heading commissionwairy, are amenable to review.
Finally on this part of the argument, | accept Martson’s submission that, in the
absence of clear words to the contrary (and héthealndicia point the other way),
the combination of s 6 and s 27(2) of BORA woulcny event require the Court to
construe “lack of jurisdiction” as including maitdrierrors of law and hold,

accordingly, that review is not barred by s 19(9).

[106] Turning now to the Crown’s submission on premayurit accept
Mr Harrison’s submission that the blanket applmatiof the ripeness doctrine
contended for by the Crown is excluded by the Atdre Amendment Act. The
English cases are of limited value in this regardhey are based on a regime where
leave is required to bring judicial review procewysi. The North American cases are
also of limited value, given the different naturetloe review function — see the
discussion of this in the judgment of Hammond Jhompson v Treaty of Waitangi
Fisheries Commissio@A247/03, 15 June 2004, at paras [215] —[219].

[107] Although, as the Crown observed, the Court retaindiscretion to deny
review, this discretion should be exercised onldasis of the factors of individual
cases. It cannot operate as a blanket exclusioavidw in all Part IVA cases. In
this case, the importance of the points at issugnséhat relief should not be denied

on discretionary grounds.



Relevance of international human rights instruments

Division of function between the Minister and thegdector-General

[108] In order to decide to what extent (if at all) tmspector-General is required
to consider the international human rights dimemsibis first necessary to analyse
the Act to define the roles played by the varioasgle with input into the process.
The main issue for the appeal is the delineationthef limits of the roles of the
Inspector-General and the Minister under Part IVPo state the opposing
submissions shortly, the Crown’s position is thaillidms J went too far in his
finding of limited relevance for the human rightsnénsion, while, for Mr Zaoui,
Williams J did not go far enough.

[109] The Crown submitted that it is not the Inspecton&al’s role to consider
any questions relating to deportation, includingnsiderations relating to the
Convention Against Torture and other Cruel, InhunosarDegrading Treatment or
Punishment (entered into force 26 June 138%) other human rights instruments.
The submission was that the Inspector-GeneralthikeDirector, is concerned solely

with security questions and any questions as tordaion are for the Minister.

[110] Mr Harrison, for Mr Zaoui, submitted that, as tlwmfirmation of the security
risk certificate will lead to deportation, subjeéctthe Minister’s discretion not to rely
on it, then the Inspector-General must, when degidihether or not to confirm the
certificate, consider whether there is a safe tbadntry for Mr Zaoui to be sent to.
If not, the Inspector-General must balance the tiskhe security of New Zealand
against the risk to Mr Zaoui of possible tortured adeath. If a safe third country
cannot be found, then the Inspector-General shonlg confirm the certificate in
exceptional circumstances, if at all. Mr Harrisainped to the very short time frame
of three working days for the Minister to decideettter to rely on the certificate, if
it is confirmed by the Inspector-General. Thisy#és submitted, makes it even more
important that the Inspector-General has taken iatwount New Zealand’s

international obligations.



[111] Mr Hesketh, for the Human Rights Commission, madgla submissions.
He submitted that, while it is accepted that the taserves certain powers to the
Minister in relation to the security certificate, hiwh may involve taking
New Zealand’s international commitments into act¢ptims does not preclude the
Inspector-General from taking them into accountvaB. | note that the Commission
stressed that, in making its submissions, it ditl seek to appear as advocate for
Mr Zaoui but was carrying out its role of providingersight of the implementation
of international human rights instruments at thedstic level.

[112] Section 114I(4) provides that the Inspector-Gererable is to decide

whether the security risk certificate issued by Dheector in relation to Mr Zaoui

was properly made. It is only when that certificeeconfirmed that any issue of
deportation or removal can arise but it is cleéolythe Minister to decide whether or
not to rely on the certificate if it is confirmeah @eview. It is only in the event that
the Minister decides to rely on the certificatet th@portation or removal can follow
— see s 114K. The division of functions under @gidlation is, therefore, clear and
the Crown is correct in its submission that issoiedeportation or removal are for

the Minister and not for the Inspector-General.

[113] Mr Harrison submitted that it is wrong to arguetttiee Inspector-General’s
review is uninvolved in and with the potential dgption of Mr Zaoui since
s 114A(d) lists, as one of the objects of Part I\fAe recognition that the balance
between the public interest and the individual'ghts is best achieved by the
Inspector-General’s role to “consider the inforraatand approve its proposed use”.
Section 114A(e) then refers to the “approved udethe information, an intended
consequence of which is that removal or deportatenm proceed immediately. The
Inspector-General cannot lose sight of that realityconsider, however, that
“approved use” means the provision of the inforomatio the Minister with the
knowledge that the information is sufficient totjfysdeportation or removal but it
does not involve the consideration of whether drdeportation or removal will take
place. In other words, the certificate is an esakpart of the Minister’s information
on which he or she must judge whether to remowdeport. It is not the decision on

removal or deportation itself.



[114] The Solicitor-General, Mr Arnold QC, assured theu@ahat the current
Minister accepts, as his predecessor did, thahaking any decision on whether to
rely on the certificate, he must take into accd8@RA, New Zealand’s international
obligations under the international human rightstriitments to which it is a party,
including the Convention Against Torture, and cosoy international law. If the
certificate is confirmed, it seems to me that thaider must also ensure that he has
sufficient information on the classified securibfjarmation that has been held to be
credible and the exact nature of the security insklved. Such information will be
necessary to enable him to make a fully informedisien on the deportation or
removal question, even though | note that the Acttains no explicit provisions as

to how this should occur.

[115] There is merit in Mr Harrison’s submission thatréthés a very truncated
timeframe for the Minister to decide whether or twtely on the certificate. A three
day timeframe would clearly often be insufficieot fa proper consideration of the
relevant human rights issues, including whethenatr a third country is safe and
whether or not deportation to that country willdea indirect refoulement. There is
also no requirement for the Minister to give reasamhich limits any possibility of
effective review (if indeed review is available)hi§ cannot, however, operate to
transfer what are clearly functions appropriatested in the Minister to the
Inspector-General. | accept the Crown submissiongkample, that the Inspector-
General would not have the expertise, the advidbediplomatic channels to assess

whether a third country is safe.

[116] In this case, the position is ameliorated somewdmtthe Minister has
indicated willingness to receive and consider aragemal that may be put forward
by Mr Zaoui on these topics before the review pssdae completed, although there
will be issues with the availability of funding fdhis. Section 7(1)(m) of the
Legal Services Act 2000 provides legal aid onlytfoe Inspector-General’s review.
No questions relating to funding or to the procedimat should be followed by the
Minister and the considerations to be taken intmant are, however, before us and,

accordingly, | make no further comments on thepeto



[117] The division of functions between the Inspector-&ah and the Minister

also appears to fit in with Professor Grahl-Madsecomments in para 4 of his
commentary on art 32 of the Refugee Conventionravhe says that it is clear that
the authorities are free to decide that the expulsif a refugee is justified because
of considerations of national security or publider; that is to say that the removal
of a refugee would have a salutary effect on thmsadic goods, without having to

consider whether it is possible to send him ordugrof the country, either to another
country of refuge or to the country of origin. $t only after the expulsion has been
decided upon that it is necessary to deal withghestion of where to send the
refugee concerned. As indicated above, it is ttterléssue that is the concern of the

Minister, the former that of the Inspector-General.

Relevance of the Refugee Convention to the review

[118] This is not, however, the end of the matter as #till necessary to consider
whether, despite the limits of the Inspector-Gelefanctions under Part IVA of
the Act, international human rights instrumentsraeertheless relevant. The Crown
submitted that international human rights instruteen including the
Refugee Convention, are irrelevant to the InspeGtmeral’s task, which is limited

to considering security questions.

[119] Mr Harrison submitted, on the other hand, thatrmagonal human rights
instruments are of primary relevance. In his subioig the inclusion of the wording
of a key provision of the Refugee Convention, &t23 in both of the relevant
s 114C criteria must be treated as having the teffea deliberate importation into
Part IVA of New Zealand’s overall obligations undart 33, as interpreted at
international law. It necessarily follows that aagsessment by the Inspector-General
in the course of a security risk certificate reviefnthe question whether Mr Zaoui is
properly covered by the s 114C(6)(a) criterion mhbet undertaken and judged
against a standard of compliance with art 33 asi@ev In particular, art 33.2 of the
Refugee Convention requires a balancing of theogsniess of the risk to national

security with the possible consequences to Mr Zabwonfirming the security risk



certificate. The greater the consequences to MuiZdloe higher the risk to national

security must be.

[120] Mr Hesketh’s submission was in essence the samesubaitted that it
should not be possible to invoke a provision (8123 to exclude a person from
protection to which they are otherwise entitledhwiit first evaluating the context

within which that protection arises.

[121] One of the matters to be decided by the Inspecee@l is whether
Mr Zaoui meets the security criteria relied upontly Director. In Mr Zaoui's case,
the Director considered that, under s 114C(6){@ret are reasonable grounds for
regarding Mr Zaoui as a danger to the security eviZealand in terms of art 33.2
of the Refugee Convention and that he also, undd4d€(4)(a), constitutes a threat

to national security in terms of s 72 of the Act.

[122] For a person, like Mr Zaoui, who is recognised asfagee in New Zealand,
there is little practical difference between th&1€lC(4) and (6) criteria, given the
prohibition in s 129X(1) on the removal or depadatof a person who is a refugee
or refugee status claimant unless the provisionarof32.1 or art 33.2 of the
Refugee Convention allow the removal or deportatidime relevant refugee
deportation security criteria also require a corabon of at least one criterion from
each of s 114C(4) and s 114C(6). This must effebtilimit the concept of a threat
to national security under s 72, in the case @fagee or refugee status claimant, to
matters that would allow deportation under art 324 art 33.2 of the
Refugee Convention. This means that Mr Zaoui cabealieported unless there are
reasonable grounds for regarding him as a dangthetsecurity of New Zealand in
terms of art 33.2, that being the s 114C(6) coterelied on by the Director.

[123] The explicit reference to the Refugee Conventios ihl4C(6) must mean
that whether there are reasonable grounds for dagpMr Zaoui a danger to the
security of New Zealand has to be considered imt laf New Zealand’s obligations
under that Convention. It is difficult to conceigéa more direct way of importing

these considerations into the statute. The Crowalsmission that the Inspector-



General is not required to consider the Refugeev@ation is clearly untenable. The

statute explicitly requires him to do so.

[124] This means that the Inspector-General's view thigrnational human rights
obligations are “beside the point” is incorrect, l@dst insofar as art 33.2 of the
Refugee Convention is concerned. It also meansthigatnspector-General’s view
that the Director was correct to rely on the déifomi of security in the SIS Act was
wrong, at least insofar as that definition doesamncide with the manner in which
the term is used in the Refugee Convention, asghtointo New Zealand law by
s 114C(6). | comment that the purpose of the SIS d&finition of security is to
define the powers of the Security Intelligence #enand its Director. It would not
be expected that such powers would be definedesioictively as that would unduly
constrain their activities. As will become cleaorfr the analysis below, the
definition of security in the SIS Act serves guatéifferent purpose from the term as

used in the Refugee Convention.

[125] Equally, Williams J's comments on the relevancé¢hef Refugee Convention
at [114] of his judgment (quoted [@1] above), and the view expressed at [172](iv)
(quoted af82] above)that it is for the Inspector-General to decide wieévance
and weight he accords international human righttruments and international
human rights jurisprudence, cannot be correct,eastl insofar as it extends to
art 33.2 of the Refugee Convention.

[126] The primary focus must, however, be on the stagyutmrding, including the
reference to art 32.2 of the Refugee ConventioniléVias discussed above, the
division of functions between the Inspector-Genaral the Minister means that it is
for the Minister to consider the relevant humarhtsgissues that related to the
question of deportation or removal, other inteimadl human rights instruments and
jurisprudence and BORA may well be relevant to Itiepector-General’s review. |
note, for example, that there is a presumption, teatfar as its wording allows,
legislation should be read consistently with Nevaldad’s international obligations
- seeNew Zealand Airline Pilots' Association v Attorr@gneral[1997] 3 NZLR
269, at 289 and the discussion in J F Burr@tatute Law in New Zealan@®ed,
2003) at 341-343. In addition, there is the expliostruction in s 6 of BORA



requiring an interpretation that is consistent WBORA where possible — see
Paul RishworthThe New Zealand Bill of Rights A@UP, 2003) at chapter 4. It is
not possible at this stage, however, to assessxtieat to which they should be taken
into account. | agree, therefore, with Williams assessment that the relevance of,
and the weight to be attached to, those otherumsnts and BORA will be a matter

for the Inspector-General to assess in the courkes oeview.

What does the Refugee Convention require?

[127] 1t is now necessary to consider the meaning of ghease “reasonable
grounds for regarding [a person] as a danger tosdoairity of New Zealand”. As
stated above, it is clear from the use of the fuaf words, “in terms of article 33.2
of the Refugee Convention”, that the meaning ofghease is designed to conform

to the meaning it bears under the Refugee Conventio

[128] Article 31.1 of the Vienna Convention on the LawTokaties, (1155 UNT

331 entered into force 27 January 198@jyuires treaties to be interpreted in good
faith in accordance with the ordinary meaning & Words as seen in their context
and in the light of the treaty’s object and purpd3entext, under art 31.2, means the
treaty as a whole, including its preamble and aaseas well as any agreements or

instruments made by the parties in connection thightreaty.

[129] This approach to interpretation is effectively tb@me as New Zealand’'s
approach to the interpretation of statutes as geitros 5 of the Interpretation Act
1999, even though the reference to context recordateby the Law Commission
was taken out of that section before its enactnf@niNew Interpretation Act: To
Avoid “Prolixity and Tautology”(NZLC R17, 1990) paras 66-72). The deletion of
the word “context” was because of a concern thel sureference may have brought
in too wide a range of material. Even without serehce to context, however, it is
clear that words in a statute should, as apprapria¢ read in the context of the
statute as a whole - see the discussion in Burrb%5,167.

[130] Under the Vienna Convention, art 31.3, any subsdgagreement as to

interpretation of the treaty and subsequent Statetipe can affect the interpretation



of treaties. Relevant rules of international lavplagable in the relations between the
parties must be taken into account. It is also @tedde, under art 32, to have
recourse to theravaux préparatoiregpreparatory work for the treaty) as a means of
interpretation, although Lauterpacht and Bethlehampara 47, suggest that with
older treaties, such as the Refugee Conventiompriq@aratory work may be of more
limited assistance, given the passage of time anmbexjuent developments in
international law. These principles have no directinterpart in New Zealand’s
Interpretation Act but see the discussion by Bus@w 168-199, 243-252 and 273
about reference to extrinsic materials, in paréicihe use of the legislative history
as an aid to interpretation, the presumption asdoformity with international
obligations discussed above, the statutory dirastias to Bill of Rights consistent
interpretations in s 6 of BORA and the principlerdkrpretation set out in s 6 of the

Interpretation Act that enactments apply to circtanses as they arise.

[131] If there was, nevertheless, a divergence betweeninterpretation of a

provision under domestic principles and that urttier Vienna Convention, then it
would be a matter of statutory interpretation toedmine whether the domestic or
international interpretation was meant to prevhil.this case, the statute clearly
points to the international interpretation prinefplapplying because of the direct
reference to the Refugee Convention but | do nasicier that, in fact in this case,
any questions of differences between domestic ameérnational interpretation

principles arise.

[132] The starting point for the interpretation of thease, “reasonable grounds for
regarding [a person] as a danger to the securityesw Zealand, in terms of Article
33.2 of the Refugee Convention” must be the woldsniselves, as seen in the
context of the Refugee Convention and in lighttefabject and purpose, which is
clearly of a humanitarian character. As pointedlmutauterpacht and Bethlehem, at
paras 49 and 50, the humanitarian purpose emetgesalearly from the preamble
to the Convention and also from its origin in therkvof the Ad Hoc Committee on
Statelessness. See also the discussion of theigaidbe Refugee Convention in
Nehemiah RobinsorConvention Relating to the Status of Stateless dPerslts
History and Interpretation(1955, Reprinted by the Division of International
Protection of the UNHCR, 1997). It is also, theynsider, clear from the very



definition of the term refugee in art 1A(2) of ti@dnvention and the protection

afforded to refugees by articles 31-33.

[133] Using the methodology set out above, the meanintheffirst part of the

phrase, that requiring “reasonable grounds”, i&eatlent. It means that the State
concerned cannot act either arbitrarily or captislg and that it must specifically
address the question of whether there is a futiskeand the conclusion on the
matter must be supported by evidence. The Couftseim Zealand, in the context of
the issue of search warrants, have also emphatisezlidential requirement: s&e

v Sanderqd1994] 3 NZLR 450. In Part IVA, the requirementatithe Director of

Security hold classified security information thetredible (s 114D) and the role of
the Inspector-General on review in determining \Wwhetsuch information was
properly regarded as classified security infornmatend was credible (s 114I)
necessarily requires an evidential foundation, eWetme evidence would not be

admissible in a court.

[134] Although the legislation in issue did not use thwrds, “reasonable grounds”,
the Canadian Supreme Court 8ureshv Canada (Minister of Citizenship &
Immigration) [2002] 1 SCR 3 at para [90] said, of the powerainithe Canadian
Immigration Act for the Minister to issue a cextdie that a person constitutes a
danger to the security of Canada, that the grotmdhe issue of that certificate had
to be objectively reasonable and based on evid&Ge also on this poiecretary

of State for the Home Department v Rehnja@03] 1 AC 153, at [22] per
Lord Slynn, [29] per Lord Steyn, [56] per Lord Haofn and [65] per Lord Hutton

and Lauterpacht and Bethlehem at para 168.

[135] The next issue is the meaning of the term “dangerthe security of
New Zealand”. It is clear from thteavaux préparatoire$or the Refugee Convention
that there was intended to be a margin of appiieaidr States in the interpretation
of that phrase: see Grahl-Madsen at para 6 ofdnsnentary on art 33. Indeed, one
would expect that views on security could well elifbetween States, depending on
the particular circumstances of those States. Toisrt has emphasised the many
differing uses of the phrase “security of New Zadlain a large number of different
statutory contexts: se€houdry v Attorney-Generdll999] 2 NZLR 582, 594-595.



Views as to what would constitute a danger to maficecurity can also legitimately
change over time. Nevertheless, the phrase “daogie security of New Zealand”
must be interpreted in good faith in accordancé whe purpose of the Convention
and the wording of the provision, including the e$¢he word “danger”, which can
be seen as a strong word, connoting the risk cbsx@ to harm@xford English

Dictionary, 2ed, 1989)In my view, the potential harm involved must be®es.

[136] The Refugee Convention is designed to protect esfsgrom persecution
and the non-refoulement obligation is central e fanction. It is non-derogable in
terms of art 42.1 and, as discussed above at[pd}dnas become part of customary
international law. The importance of the non-reémaént obligation is recognised in
the Act by its importation into s 129X and the refeces to art 33 in Part IVA itself
(s 114C(5)(a) and (b), s 114C(6)(a) and (b), and4K(4)(b) and (c) and s 114Q).
Against this background, it is clear that the &@8t23exception must be interpreted
restrictively. In my view, this means that the dango security must be serious
enough to justify frustrating the whole purposetbé Refugee Convention by

sending a person back to persecution.

[137] This view is supported by the authorities. Grahldglen (at para 5 of his
commentary on art 33) points out that art 33.2 vimtsoduced during the
deliberations of the Conference of Plenipotentgaifas convened by the General
Assembly to consider a draft convention that haghbgrepared under the auspices
of the Economic and Social Council by the Ad HoorQaittee on Statelessness and
Related Problems - see Lauterpacht and Bethlehed8-80 and Robinson at 2). It
resulted from an amendment proposed jointly by dbkegates of France and the
United Kingdom. Before then the principle of nofierdement in the draft treaty had
been expressed in absolute terms, as it had beeheirl933 Convention (The
Convention of 28 October 1933 relating to the Imétional Status of Refugees, 159
LONTS 199). It was not, however, intended to beidewexception. Grahl-Madsen
comments, in para 7 of his commentary on art 3813t the United Kingdom
delegate stressed that “the authors of the joirgraiment had sought to restrict its
scope, so as not to prejudice the efficacy of thiela as a whole”See also Stenberg
at 219-221.



[138] Lauterpacht and Bethlehem, too, consider that Xcepion must be viewed
restrictively and that the danger to the securityhe country in contemplation in
art 33(2) must be taken to be very serious damgtrer than danger of some lesser
order. They point to the humanitarian charactertted Convention and to the
importance of the protections afforded to refugdss arts 31 to 33 of the
Refugee Convention. They note (at para 51) thatptbéibition on refoulement in
art 33 holds a special place in the Conventionpde@ne of the articles where no
reservation is possible (see art 42.1). They censithat the prohibition on
refoulement embodies the humanitarian essenceed@timvention and point out that
it was reaffirmed in art VII(1) of the 1967 Protd@nd that it has been emphasised
on a number of occasions both by the Executive Citteen and by the
United Nations General Assembly (see for exampl®ES/51/75, 12 February
1997). As already noted, the Executive Committeedwen gone so far as to observe
that the principle of non-refoulement is acquirthg character of a peremptory rule

of international law — see Conclusion No 25 (XXXI982 at para (b).

[139] The Expert Roundtable organised by the UNHCR ara lthuterpacht
Research Centre for International Law, UniversityCambridge, on 9-10 July 2001
concluded, after consideration of the Lauterpacklt Bethlehem paper, that art 33.2
must be interpreted very restrictively, subjectdiee process safeguards and as a
measure of last resort — see Feller, Turk and Nsomoat 179. This last resort
requirement can be contrasted with the view expeby Grahl-Madsen at para 7 of
his commentary on art 33 that, if there is a seridanger to the security of the
country, it is immaterial for the application ofetlprovision whether the State may
safeguard its interests by measures other thanss@puHowever, he also suggested
that refugees should perhaps be given fair waraimya chance to amend their ways

before expulsion to a country of persecution igosesty considered.

[140] In the context of the Canadian Immigration Act, @enadian Supreme Court
saw a danger to the security of Canada, as regusubstantial threatened harm. It
said (at para 90):

90 A person constitutes a "danger to the secufigamada" if he or she

poses a serious threat to the security of Canallather direct or indirect,
and bearing in mind the fact that the security ok aountry is often



dependent on the security of other nations. Theathmust be "serious", in
the sense that it must be grounded on objectivsdganable suspicion based
on evidence and in the sense that the threatermed maist be substantial
rather than negligible.

[141] It is also important to remember that the term usetsecurity”. Concerns
about New Zealand’s reputation can be taken intmwatt only if they impinge to
such a serious extent on national security that toeld fairly be said to constitute a
danger to national security. In this regard it moststressed that the granting of
refugee status cannot be seen as an unfriendlyeglocer on the part of the State
where there is a risk of persecution or by any ottate - see Grahl-Madsen (at
para (7) of his commentary on art 33) and Stenbef@7. The same must apply to a
State fulfilling its obligations under art 33.

[142] | observe here too the prospective nature of thegelain this context. In
other words it is concerned with danger to the sgcaf New Zealand in the present
or the future, not the past, although past conduoay well be relevant in the
assessment of whether a refugee is a danger toAdaland now or in the future-
see Grahl-Madsen in para 7 of his commentary on3ariand Lauterpacht and

Bethlehem at para 164.

[143] The next question is whether the danger to therdggai New Zealand must
be of a direct nature or whether it can includeirga threats of harm to
New Zealand. Despite the lack of a definition ah@ tmargin of appreciation
accorded to States, Grahl-Madsemsidered the meaning of security of the country

in art 33.2 to be clear. He says in para 8 of brementary on art 33:

The meaning of this term is rather clear. If a pers engaged in activities
aiming at facilitating the conquest of the countrijere he is staying or a
part of the country, by another State, he is tler@ay the security of the
former country. The same applies if he works foe tverthrow of the

Government of his country of residence by forcetter illegal means (e.g.
falsification of election results, coercion of viagetc), or if he engages in
activities which are directed against a foreign &oment, which as a result
threatens the Government of the country of resigevith repercussions of a
serious nature. Espionage, sabotage of militarjaliations and terrorist

activities are among acts which customarily areslled as threats to the
national security.

Generally speaking, the notion of “national segurir “the security of the
country” is invoked against acts of a rather serimature endangering



directly or indirectly the constitution (Governmgrthe territorial integrity,
the independence or the external peace of the gococerned.

[144] Lauterpacht and Bethlehem, at para 165, endorskl-Gladsen’s approach
of requiring the security of the country of refugebe in danger and not that of other
countries. They say that this is evident from tleaicwords, as well as fitting in with

the humanitarian policy of the Convention:

165. Also evident on its face, the exception askle circumstances in
which there is a prospect of danger to the secafithe country of refuge. It
does not address circumstances in which therepissaibility of danger to
the security of other countries or to the intem@l community more
generally. While there is nothing in the 1951 Cartian which limits a
State from taking measures to control activity withis territory or persons
subject to its jurisdiction that may pose a dangethe security of other
States or of the international community, they cdrdo so, in the case of
refugees or asylum seekers, by wayrefoulement The exceptions in
Article 33(2) evidently amount to a compromise bedw the danger to a
refugee fronrefoulementand the danger to the security of his or her agunt
of refuge from their conduct. A broadening of tlvepge of the exception to
allow a country of refuge to remove a refugee ttemitory of risk on
grounds of possible danger to other countries orthe international
community would, in our view, be inconsistent withe nature of this
compromise and with the humanitarian and fundanhesitaracter of the
prohibition ofrefoulement

[145] In Rehman Lord Slynn rejected the idea that the danger ecusty

contemplated must be direct. Terrorist activityamother State could, in his view,
suffice as long as there was a real possibility aof adverse effect on the
United Kingdom. Lord Steyn, Lord Hoffman and Lordittbn made similar remarks

and Lord Clyde agreed with Lord Hoffman. Lord Slysaid:

[15] It seems to me that Mr Rehman is entitleddy that ‘the interests of
national security’ cannot be used to justify angsen the Secretary of State
has for wishing to deport an individual from theitgdd Kingdom. There
must be some possibility of risk or danger to theusity or well-being of the
nation which the Secretary of State considers makelesirable for the
public good that the individual should be deportdt | do not accept that
this risk has to be the result of ‘a direct threat'the United Kingdom as
Mr Kadri has argued. Nor do | accept that the sgts of national security
are limited to action by an individual which can $md to be ‘targeted at’
the United Kingdom, its system of government or [isople as the
commission considered. The commission [the Spéeialigration Appeals
Commission] agreed ([1999] INLR 517 at 528) thas timitation is not to
be taken literally since they accepted that suetang —

‘includes activities directed against the overthromdestabilisation
of a foreign government if that foreign governmentikely to take



reprisals against the UK which affect the secuwityhe UK or of its
nationals.’

[16] | accept as far as it goes a statement bfeBsor Grahl-Madsen ifihe
Status of Refugees in International LEV66):

‘A person may be said to offend against nationalugty if he
engages in activities directed at the overthrovektgrnal or internal
force or other illegal means of the government loé ttountry
concerned or in activities which are directed asfaia foreign
government which as a result threaten the form&emgonent with
intervention of a serious nature.’

That was adopted by the commission but | for myt pgarnot accept that
these are the only examples of action which makes the interests of
national security to deport a person. It seems ¢otimat, in contemporary
world conditions, action against a foreign statey ina capable indirectly of
affecting the security of the United Kingdom. Theans open to terrorists
both in attacking another state and attacking mational or global activity
by the community of nations, whatever the objedtioé the terrorist, may
well be capable of reflecting on the safety and [Hweing of the
United Kingdom or its citizens. The sophisticatiohmeans available, the
speed of movement of persons and goods, the spéednoadlern
communication, are all factors which may have taden into account in
deciding whether there is a real possibility the hational security of the
United Kingdom may immediately or subsequently log¢ @t risk by the
actions of others. To require the matters in qaastio be capable of
resulting ‘directly’ in a threat to national sedwrilimits too tightly the
discretion of the executive in deciding how theerests of the state,
including not merely military defence but democradpe legal and
constitutional systems of the state need to beepred. | accept that there
must be a real possibility of an adverse affectha United Kingdom for
what is done by the individual under inquiry bad not accept that it has to
be direct or immediate. Whether there is such hpessibility is a matter
which has to be weighed up by the Secretary ofeStatl balanced against
the possible injustice to that individual if a dejation order is made.

[146] The Canadian Supreme CourtSureshtook a similar approach. The Court
considered (at para 87) that, in light of currenonditions, support of terrorism
abroad could have adverse repercussions on Canadalsity, meaning that it
could, depending on the circumstances, constitatmdrect danger to the security

of Canada. It elaborated at para 88:

88 First, the global transport and money netwohet feed terrorism
abroad have the potential to touch all countriesluding Canada, and to
thus implicate them in the terrorist activity. Sedp terrorism itself is a
worldwide phenomenon. The terrorist cause may fasus distant locale,
but the violent acts that support it may be clddesad. Third, preventive or
precautionary state action may be justified; ndy @m immediate threat but
also possible future risks must be considered. tRputanada's national
security may be promoted by reciprocal cooperabetween Canada and



other states in combating international terrorigimese considerations lead
us to conclude that to insist on direct proof apecific threat to Canada as
the test for "danger to the security of Canadatoiset the bar too high.

There must be a real and serious possibility otesby effect to Canada. But
the threat need not be direct; rather it may begged in distant events that
indirectly have a real possibility of harming Carssdsecurity.

[147] The word “security” obviously encompasses the cptxealiscussed by
Grahl-Madsen but | would incline to support theesgion favoured by the House of
Lords and the Canadian Supreme Court, as longeamdtlirect danger can sensibly
be related to New Zealand. It must also meet theraequirements discussed above.
If the danger cannot be sensibly related to Newlafehathen it would not accord
with the statutory wording — see on this topic toenments of Lord Slynn quoted
above at par§l45] and those of James C Hathaway and Colin JdyatFraming
Refugee Protection in the New World Disorder” (20@% Cornell Int LJ 257 at
290-291. For the exposition of a cautionary appnoacassessing this danger see
Obiora Chinedu Okafor and Pius Lekwuwa Okoronkwo “Re-configuring
Non-refoulemer®t TheSureshDecision, ‘Security Relativism’, and the Interaal
Human Rights Imperative” (2003) 15 Int Jnl Refugieev 30, 38.

[148] The wording of the provision also requires the per&im or herself to
constitute a danger to national security. Thisrtyeianplies that there must be some
element of causation. It was found by the RSAAt (without the benefit of the
classified security information) that all Mr Zaodo@s ever done is to advocate the
return of democracy in Algeria by peaceful mearee (paras [543]-[545], [681],
[795], and [980]). If that is the case, and absamtlence to the contrary, it would
have to be assumed that he would be unlikely tmeate anything different in the
future. It would, in such a situation, be diffictitt imagine a legitimate process of
reasoning that would find Mr Zaoui as causativéhef actions of those who may in

the future commit terrorist acts.

[149] Grahl-Madsen says (at para (5) of his commentaryadn32) that, as a
general rule, it is the acts and behaviour of thieigee in his or her country of
refuge, and not the public image of his or her qeatity, which may justify

expulsion under art 32. These comments would appeare also to be relevant to
art 33.2, particularly because Mr Zaoui is a recegph refugee. The RSAA found



that Mr Zaoui’'s adverse reputation had ariseneastl in part, from false information

disseminated by Algeria (see paras [967] — [97B))the extent that this is the case,
he cannot reasonably be considered as responsiblas reputation and thus any
possible adverse effect arising from that reputati@nnot be seen as caused by him.

[150] Lauterpacht and Bethlehem agree that what is tadsessed is the danger
posed by the individual in question. At para 176ytkstate that there must be a real
connection between the individual in question,ghespective danger to the security
of the country of refugee and a significant alléaia of that danger consequent upon
the refoulement of that individual. If the remowdlthe individual would not achieve

this end, the refoulement would not be justifiabee also the comments of

Grahl-Madsen on this topic at para (4) of his comtaey on art 32.

[151] It is also important that the interpretation of tkem “danger to the security
of the country” takes account of a person’s rigintisfreedom of association and
expression as guaranteed in ss 17 and 14 of BOR®ioGOsly, under the Terrorism
Suppression Act, the right to freedom of assoamtmll not extend to knowing

participation in a terrorist group to enhance tbhdity of the group to carry out or
participate in terrorist acts (s 13) but s 5(5)tloéit Act makes it very clear that
merely engaging in any protest, advocacy or dissemtot in itself sufficient to

engage the definition of act of terrorism.

[152] Gilbert even suggests (at 459-460) that freedomxpfession should extend
to support of armed opposition groups in the cguofrorigin, leaving the refugee
protected by the guarantee of non-refoulement. @kahd Okoronkwo make a
similar point (at 39). They say that there is noassary linkage between the conduct
of terrorist activities in a foreign country anctgeneration of a real risk to national
security. This issue does not need to be explardgter, however, given that the
Director, in Mr Zaoui’s case, does not rely on sof3he Act. Nor does he rely on

para (d) of the definition of security in the SIStA

[153] The final issue is whether there is a sliding scdlseriousness of the risk to
national security, depending on the possible camsaces for a particular refugee of

refoulement. If this were the case, then the Ingpeéeneral would, if he confirms



the certificate, be required to identify the actiealel of risk to national security
posed by Mr Zaoui over and above the minimum reguto uphold the certificate,
even if it is the Minister who must conduct theuattbalancing exercise in terms of
the principles discussed above. It is likely, hoarewvthat the Inspector-General
should do this in any event in his decision onrthgew as the information would be
necessary for the Minister to make a fully inforndetision as to whether or not to

rely on the certificate. The point is thereforgyky academic.

[154] Most commentators say that there is a requiremieptaportionality, basing
this view on the general principle of proportiobain international law and on the
comments of the United Kingdom delegate when prorgothe addition of what
became art 33.2. He said that States would haveldoide whether the danger
entailed to refugees by expulsion outweighed th@aoe to public security that
would arise if they were permitted to stay” — semference of Plenipotentiaries on
the Status of Refugees and Stateless Persofsntts UN Doc A/ICONF.2/sr16 at 8
(1951) (statement of Mr Hoare of the United Kingdomme Grahl-Madsen
commentary on art 33, para 7 and Dr Paul Weis Téé) Refugee Convention, 1951
(1995, Cambridge University Press) at 342. Lautghpand Bethlehem consider the
requirement for proportionality at para 178 wheney say:

178. The requirement of proportionality will nedéste that
consideration be given to factors such as:

a) the seriousness of the danger posed to the seofithg country;
b) the likelihood of that danger being realized asdritminence;

c) whether the danger to the security of the countuldl be
eliminated or significantly alleviated by the remabvof the
individual concerned;

d) the nature and seriousness of the risk to the iohg®y from
refoulement

e) whether other avenues consistent with the probibitif refoulement
are available and could be followed, whether indbentry of refuge
or by the removal of the individual concerned &aée third country.

[155] Professor Goodwin-Gill, in his text at 139-140, slers that principles of
natural justice and due processes of law requinmefiing more than mere

mechanical application of the exception. In hiswighe application of art 33.2



ought always to involve the question of proportidgawith account taken of the
nature of the consequences likely to befall thaugeé on return. Gilbert also
considers that there should be balancing of thegesf's fear of persecution against
the danger he or she represents to the securibheafountry — see 462. He points out
too that the UNHCRHandbook on Procedures and Criteria for Determining
Refugee Status under the 1951 Convention and RB&®@col relating to the Status
of Refugee¢HCR/IP/4 ENG/REV.1, reedited 1992) at para 15€ua®es that such
balancing is part of the art 33.2 process. | nb& this approach was taken by the
House of Lords irRehman- see the remarks (with which Lord Steyn, Lorddely

and Lord Hutton agreed) of Lord Slynn at para 16 laord Hoffman at para 56.

[156] Hathaway and Harvey disagree - at 294-296. Oncedheired standard is

met, in their view, there is no need for any addél balancing. The required

standards are, however, stringent. The concepader to the security of a country
must be narrowly confined such that it would alwayscause of its seriousness,
trump purely individuated risks. To require extraldmcing risks lowering the

standard. They say at 295:

Moreover, while advocacy of a proportionality testfore applying Article
33(2) is superficially humane, it may work in piaetagainst a liberal view
of the duty to protect refugees. Because of thdiamgremise that some
individuated forms of harm could be more compellihgn national security
or danger to the host community, a proportionakst risks trivializing the
significance of the latter two concepts.

[157] In my view, there is a balancing in any decisionlemart 33.2 and therefore
with regard to s 114C(6)(a). As discussed abovs,htiilt into the concept of danger
to the security of the country that the dangeretwusity posed by the individual must
be serious enough to warrant sending a hypothetieedon back to persecution.
Balancing in this sense is the concern of the lcspeseneral. The weight of
authority seems to favour an additional balancifigth® consequences for the
particular individual if removed or deported agaitne danger to security. Under the
statutory scheme, as discussed above, this adalittmdancing would be for the

Minister.

[158] It is worth finishing this topic with a discussioh deportation or removal to
death or torture. Lauterpacht and Bethlehem congide there is no ability at all,



whether for reasons of national security or othsewto send a person back to direct
or indirect danger of torture, death or cruel, imlam or degrading treatment or
punishment — see paras 154 and 218. This view wadorged by the
Expert Roundtable, which stated that, in case®iire, there are no exceptions to
the prohibition against refoulement — see FellénkTand Nicholson at 179. This
was also the view taken by the European Court gh&tuRights incChahal v United
Kingdom(1996) 23 EHRR 413, paras 101-104.

[159] The Canadian Supreme Court Sureshtook a somewhat different view.
Despite the protections in the Canadian Chart&ights and Freedoms and despite
holding that it is likely that the prohibition omrture is a peremptory norm of
international law (see paras 62-65), the Court hiedd, even though torture is so
abhorrent that it will almost always be dispropmmaite to interests on the other side
of the balance, including security interests, iildanot rule out deportation to torture
in exceptional cases. However, the Court commetitatithe balance would rarely
be struck in favour of deportation where there seaous risk of torture — see paras
76-78 of that decision. This decision has been emtbjto criticism in
David Dyzenhaus (edYhe Unity of Public Law(Hart, 2004) by David Mullan
“Deference from Baker to Suresh and Beyond — Imétipg the Conflicting Signals”
21, 44-46 and Jutta Brunnee and Stephen J ToopgdeSant Embrace: Baker and
the Application of International Law by the Canadf@ourts 357, 379-380. See also
Okafor and Okoronkwo at 43-46 who consider that3bpreme Court moved from
an absolute condemnation of torture to a relatnastdoning of the practice based on
the desire to secure Canada from threats to itsrisgcin their view a seriously
flawed attitude that it is said should be rejectedthe same basis as that of the
rejection of the proposition, by a majority of Cdrams, that criminals ought to be

denied human rights protections.

[160] The question of whether or not there is in New @edl an absolute
prohibition on removal or deportation to torturelateath, however, was not before
us. It is the Minister who will decide where to deévir Zaoui if he decides to rely on
a confirmed certificate and, as indicated earier,are not faced with the question of
what considerations the Minister must take intooact. It would appear, in any
event, from what the Solicitor-General said to @surt, that the Minister accepts



that, before he decides to rely on a confirmedfazte, he needs to find a safe third

country to send Mr Zaoui.

Role of the RSAA

[161] The other body having a role in the process relaiedr Zaoui has been the
RSAA. As indicated above, the issuing of a securigk certificate stops all

immigration related processes, apart from thosketermine whether or not a person
has refugee status. That decision, by statutes regh the refugee status officers
and, on appeal, with the RSAA. The Inspector-Gdners he recognised in his
interlocutory decision, is bound by the findingtbé RSAA as to Mr Zaoui’s status
as a refugee, despite it being reached withoutsacte the classified security

information.

[162] An integral part of the refugee status decisionin@kprocess is to decide
whether, despite a finding that the person haslafatended fear of persecution, the
exclusion criteria in the Refugee Convention apgly. Mr Zaoui’'s case, the

exclusion criteria that had possible relevance wi@se contained in art 1F.
Article 1F precludes a person from being grantedgee status where there are

serious reasons for considering that:

(a) He has committed a crime against peace, orcwae, or a crime
against humanity, as defined in the Internationatruments drawn up to
make provision in respect of such crimes;

(b) He has committed a serious non-political criowside the country
of refugee prior to his admission to that counsyaaefugee;

© He has been guilty of acts contrary to the psgs and principles of
the United Nations.

[163] The RSAA concluded (at para [981] of its decisidhat there were no
serious reasons for considering that Mr Zaoui hadhmitted crimes against
humanity or serious non-political crimes and thatwas, therefore, not excluded
from the protection of the Refugee Convention. dntipular, at [980], the RSAA, as
indicated above, said that there is no evidencecémsidering that Mr Zaoui has
committed acts of terrorism or that he is a memle¢glone a leader, of the Algerian

Groupe Islamique Armé (GIA) (which | note was auatitelly designated as a



terrorist entity at the time of the enactment oé therrorism Suppression Act
following its inclusion in the United Nations lisf terrorist organisations) or any
other armed group. Terrorist acts (in the sensethey are defined in s 5(1) of the
Terrorism Suppression Act 2002) would generallyebeompassed within the term
“serious non-political crime” and would thereforet aas a bar to refugee status
pursuant to art 1F - see the discussion in the gayi Council of Jurists to the
Asia-Pacific Forum of National Human Rights Indiibns Reference on the Rule of
Law in Combating Terrorism(May 2004) at 68 and the International Bar
Associationinternational Terrorism: Legal Challenges and Rasges — A Report by
the International Bar Association’s Task Force aternational Terrorism(2003) at
66-69.

[164] | note also that Security Council Resolution 13&RRES/1373 (2001)
Threats to international peace and security caubgderrorist acs), at para 3(f)
requires States to ensure that refugee status tisgramted to terrorists. That
resolution also, however, required that measur&entafor that purpose must
conform with the relevant provisions of nationaldainternational law, including
international standards of human rights. More rédgem S/RES/1456 (200High-
level meeting of the Security Council: Combatingrdresm, the Security Council
reiterated the obligations of States in combatiagotism to ensure that such
measures accord with international human rightsigeee and humanitarian law, as
did the Bali Ministerial Regional Meeting on Counieerrorism held on 5 February
2004. | observe again, however, that the Direcidr ribt in any event rely on
para (d) of the definition of security in the SIStAn Mr Zaoui's case. Nor did he
rely on s 73 of the Act.

[165] In coming to its conclusion on art 1F, the RSAA rkzed in detail, and

rejected as providing grounds for exclusion, Mr dizo Algerian convictions, the
decisions declining him refugee status in Belgiuthe Belgian and French
convictions, the deportation from Switzerland, rabessified information provided
by the SIS, newspaper reports linking Mr Zaoui lie GIA in Algeria and other
armed groups and an alleged admission as to mehibdrg Mr Zaoui on arrival in

New Zealand. It will be noted that many of thesettara are relied upon by the
Director as justifying the issuing of the securigk certificate.



[166] In his interlocutory decision, the then Inspect@n@ral said that he
considered himself bound by the RSAA decision dnlér— see par§66] above.
This is true in one sense in that the Inspectore@dnhas no power to remove
refugee status from Mr Zaoui. On the other hand,RISAA did not have access to
the classified security information in coming te decision on art 1F. In addition,
the decision of the Inspector-General on art 38 different from that of the RSAA.
Art 1F is concerned with past acts. Art 33.2 isyatncerned with past acts to the
extent that they may serve as an indication ob#teaviour one may expect from the
refugee in the future. The danger that the refugmestitutes must be a present or

future danger — see the discussion above at[pha2d.

[167] | note here that the danger involved is not agmesr future danger that a
person may commit a crime as that can be dealt jtthe ordinary criminal law.
There is an added dimension. The anticipated critast cause the person to be a
danger to the security of New Zealand in the seliseussed above or a danger to
the community. Grahl-Madsen makes this point whaking about the type of
crimes which could constitute a danger to the comtyuSee the discussion by
Grahl-Madsen in para 10 of his commentary on art@®ert at 462 and Weis at
342. The point is equally applicable to the firsthh regarding danger to the security
of New Zealand.

[168] It would not be acceptable to allow the securisk rcertificate process to be
used as a back door method of challenging the R§reht of refugee status to
Mr Zaoui. The art 33.2 criteria must be met. AltgbuStenberg (at 225-226)
considers that the two articles have the same atdraf restrictiveness, this view is
not widely held. Lauterpacht and Bethlehem, at pb4d, see the threshold for
refoulement under art 33.2 as being higher than firarefusal of refugee status
under art 1F (and the standard under art 1F ig¢selfihigh: see Gilbert at 470).
Indeed, they say that, if the conduct of a refugemsufficiently grave to exclude
him or her from the protection of the Refugee Cartiom by operation of art 1F, it is
unlikely to satisfy the higher threshold in art&3Hathaway and Harvey (at 320)
agree that there is a higher threshold in art B8t2ake a narrower view of the scope
of art 1F than was taken by the RSAA, although ttesv of art 1F taken by the
RSAA appears to be the one more generally hel&fmsexample Gilbert, at 447-8.



Conclusion

[169] In summary, | conclude as follows:

a)

b)

d)

Judicial review is available.

It is the role of the Minister to decide on quessiocof removal or
deportation. This means that any evidence as taiskeof indirect
refoulement to torture or persecution should beresikd to the
Minister. Such evidence is not relevant to the éuspr-General’'s

review.

Whether there are reasonable grounds for regatti@gerson as a
danger to the security of New Zealand must be @ecid terms of

art 33.2 of the Refugee Convention. This followsnir the explicit

reference to the Refugee Convention in s 114C(&)d)requires the
Inspector-General to consider whether there arsoresble grounds
for regarding Mr Zaoui as a danger to the secuiftiew Zealand in

light of New Zealand’s obligations under that Comven.

The security criteria in s 114C(6)(a) will be metlyif there are
objectively reasonable grounds based on crediblielerge that
Mr Zaoui constitutes a danger to the security olvNealand of such
seriousness that it would justify sending a peisack to persecution.
The threshold is high and must involve a dangerswibstantial

threatened harm to the security of New Zealand.

There must be a real connection between Mr Zaouséif and the
prospective or current danger to national secuaitgl an appreciable
alleviation of that danger must be capable of beidgieved through

his deportation.

[170] I would dismiss the Crown appeal and allow Mr Z&ogross-appeal, to the

extent set out above.



JUDGMENT OF WILLIAM YOUNG J

Introduction

[171] I am in accord with the conclusions Glazebrook Jpressed in
para [169](a), (b) and (c) of the judgment whicle $tas prepared. Accordingly I
would dismiss the appeal and allow the cross-appeahe extent specified in
para [169](c).

The issues

[172] The main issues on this appeal are narrow:

(@) Was the interlocutory decision of the Inspe€&General subject to

judicial review?

(b) To what extent, if any, are international jprisddence and human rights
considerations (to which | will usually refer as uthan rights
considerations”) relevant to the task of the IngpeGeneral?

[173] 1 will deal with each of these issues in turn.

Was the interlocutory decision of the Inspector-Geeral subject to
judicial review?

A preliminary comment

[174] The Solicitor-General challenges the judgment ofllisMns J on the
threshold issue of the availability of judicial rew. In this respect he
repeated arguments advanced to and rejected byakvdlJ who then went on to
decide the substantive issues presented by the €asther, the Director has, in any
event, complied (or purported to comply) with Wlns J's judgment in that he has
supplied Mr Zaoui with a document dated 27 JanZ@@4 entitled “Summary of



Allegations and Reasoning of Director of Security Making a Security Risk
Certificate About Mr Zaoui”.

[175] This provides an inauspicious context for consitiena of the
Solicitor-General’'s arguments. If we were to hdlhat the judicial review
proceedings were premature or not available atvetere would that leave the
substantive conclusions of Williams J? The SalrefBeneral would say that those
conclusions would then be of no legal effect ansl isino doubt so. But they would
remain on the record as the considered conclusibasHigh Court Judge and thus
highly influential in respect of the processes t® [zonducted by the
Inspector-General. A threshold justiciability angent which has been rejected at
first instance is not a prime candidate for appeltaview if there has already been a
substantive determination of the case involvindatatory relief.

The arguments advanced by the Solicitor-General

[176] The Solicitor-General advanced two arguments:

(@) The processes of the Inspector-General arsutpéct to review at all.

(b) Alternatively, the present review proceedings @emature.

[177] The detailed submissions advanced by the partieselation to these
arguments are surveyed in the judgment prepare@layebrook J and there is no
point in me repeating them in any detail.

Is judicial review available in respect of decissoof the Inspector-General?

[178] The Solicitor-General’'s argument in part turned en19(9) of the
Inspector-General of Intelligence and Security A806 and in part on the overall
statutory scheme under Part 4A of the Immigratiat which he contended was

inconsistent with the availability of judicial rew proceedings.



[179] Interestingly, s 19(9) is in terms which are edsdlytthe same as the
privative clause considered Bulk Gas Users Group v Attorney-Genefab83]
NZLR 129. Parliament must therefore have intentthed the words “except on the
ground of lack of jurisdiction” would be construgdlight of the approach taken by
this Court in theBulk Gas Userscase and, earlier, by the House of Lords in
Anisminic Ltd v Foreign Compensation Commiss[@®69] 2 AC 147. This
particular form of privative clause is therefore legislative indication that
judicial review on grounds of lack of jurisdictioin the Anisminic sense) is

available.

[180] Section 114H(4) of the Immigration Act excludesumequivocal terms, the
possibility of judicial review of either a certiite or the Director’s decision to make
a certificate. In that context, the absence of amyilar provision in relation to

proceedings before the Inspector-General seeme tio tme highly significant.

[181] Further, the directions of the New Zealand BillRifjhts Act 1990 and in
particular, those expressed in s 6 and 27(2) marongly in favour of the approach
argued on behalf of Mr Zaoui.

[182] For the reasons which | have given and the othesiderations referred to by
both Anderson P and Glazebrook J in the judgmemty have prepared, | am
satisfied that the proceedings of the InspectorgG@nunder Part 4A of the
Immigration Act are generally amenable to judicealiew.

Were the present review proceedings premature?

[183] | accept that prematurity considerations may prevaddiscretionary ground

for declining review.

[184] The Crown has not challenged that part of the juglgnof Williams J which

was addressed to natural justice considerations. anly event, a prematurity
argument would be of little substantive merit irstbontext. The Inspector-General
intended to conduct his review on a basis whicHisivils J has held - and the Crown

now appears to accept — was not going to complly thie rules of natural justice. It



does not seem to me to have been premature of blriZa seek relief in relation to

what was proposed.

[185] | do, however, have some sympathy for the argumadisaanced by the
Solicitor-General. It is not possible to foresdlerespects in which human rights
considerations may become relevant to the inquoybe conducted by the
new Inspector-General. In that context, | seeedrfer caution in terms of reaching
definitive conclusions as to the extent to whiclehsgonsiderations are relevant. |
also share the Solicitor-General’'s uneasiness atfmutpossibility of a series of
challenges to interlocutory decisions of the InspeGeneral which may have the

consequence that the existing process is furtiaye.

[186] That said, the Inspector-General did say that garded “general issues of
international jurisprudence” as “beside the pointdn approach which has been
specifically addressed by Williams J and, in ptind to be incorrect. If we were
to hold that the review proceedings were prematine,conclusions of Williams J
would necessarily be influential in the way in whithe new Inspector-General
might be expected to conduct his inquiry (a poilneady made, see para [175]

above). Further, as will become apparent:

(@) There are some aspects to the process which aneusby significantly

affected by human rights considerations.

(b)  There are some human rights considerations whicmsz for Mr Zaoui

wishes to deploy in the course of the inquiry btital are not relevant.

Given the importance of these issues to the stre@nd scope of the inquiry to be
conducted by the Inspector-General, | see no hamd, indeed much good, in
addressing them at this stage in the process.

[187] For those reasons | do not see Mr Zaoui's procgsdas premature.



The fate of the appeal

[188] Accordingly | agree that the appeal by the Attor@sneral should be
dismissed.

The relevance of human rights considerations

The approach of the former Inspector-General

[189] In his interlocutory decision of 6 October 2003 @hhas given rise to these
proceedings, the former Inspector-General was adurg, inter alia, an argument
from the Director that the human rights instrumergised on by Mr Zaoui were
irrelevant (see para [14] of the decision) and alMuwether the Human Rights
Commission should be permitted to participate ine tiprocess. The
Inspector-General accepted that he had was requirdéal with “a serious question
with possible grave consequences to Mr Zaoui”. Bwe did not see
international conventions relating to refoulemestrelevant to his task, as opposed
to that of the Minister. Likewise, in the context the possible role of the
Human Rights Commission, he considered that “génissaies of international

jurisprudence are beside the point”.

[190] It is unclear to me whether the former Inspecton&al had in mind the
extent to which the legislation invoked the languag, and obligations under, the
Refugee Convention. This point was dealt with exby in the written submissions

advanced to him by Mr Harrison but is not speciijcaddressed in his decision.

The approach of Williams J

[191] The relevant passages from the judgment of Williahere set out in the
judgment prepared by Glazebrook J. There is nd fageme to repeat them all. Itis
sufficient to record that Williams J saw human tgyltonsiderations as being
primarily relevant in terms of the Minister's furet should the certificate be

confirmed. However, Williams J concluded that fammrights considerations



dictated that the Inspector-General subject théficate to “rigorous examination”
(see para [141] of his judgment). As well, he cdeied at para [172] of his
judgment:

... the determination whether the Certificate waoparly made or not” ...

will undoubtedly involve reference to the interoatl human rights
instruments and international human rights jurigdpnce.

Accordingly he concluded, in the same paragraghiofjudgment that:

It is for the Inspector-General to decide what vatee and weight he
accords the international human rights instruments international human
rights jurisprudence but having regard to the dismn on s114l, Part IVA,

the balance of the Act, BoRA in particular, theemnational human rights
instruments and the international human rightssprtidence, the comment
by the Inspector-General (para [28]) that the “geheissues of

international jurisprudence are beside the poimdnnot be a correct
statement of the position.

The competing arguments

[192] The Crown contends that Williams J went too farr Adoui argues that he

did not go far enough.

[193] The arguments both ways are discussed at lengtthenjudgment of
Glazebrook J.

Evaluation

[194] Section 114C(6) specifically refers to and incogtes art 33.2 of the
Refugee Convention. Also of relevance is s 129X¢ich precludes the
deportation of Mr Zaoui unless art 33.2 is sat@fignternational jurisprudence as to

the meaning and effect of art 33.2 is thereforealmly relevant.

[195] | also agree that human rights arguments direatethé question whether
Mr Zaoui should be deported in the event that thepéctor-General upholds the
security certificate are for the Minister. On tlaispect of the case | agree with the

approach of the former Inspector-General, the vieinilliams J in the High Court



and the conclusions expressed by Glazebrook Jdanjutigment which she has

prepared.

[196] In her judgment, Glazebrook J has discussed iniderable detail the
respects in which she considers that human rightsiderations (but particularly the
international jurisprudence) influence or contrioé tinterpretation to be placed on
art 33.2 of the Refugee Convention and the way ustmbe applied by the
Inspector-General. | would prefer to express nbndive conclusions on these
points, as they were not the subject of elaboraggraent on both sides. This is the
only aspect of the case on which | differ from Arste P and Glazebrook J. | will,
however, identify some issues which have arisenmay in the future arise, in

respect of which | regard human rights considensti@s relevant.

[197] Article 33 of the Refugee Convention, at leastahstrued literally, would

permit the deportation of Mr Zaoui if:

. there are reasonable grounds for regarding [lam]a danger to the
security of the country in which he is [ie New Zwad]... .

It does not permit his deportation on the basit tha

there are reasonable grounds for concluding thatethare reasonable
grounds for regarding him as a danger to the syafrNew Zealand.

Yet this is essentially what the Crown assertednnib@rgued that the scope of the
Inspector-General’'s review was simply to determwiether there was a reasonable
basis for the Director’s certificate. So for thes well as the reasons given by
Anderson P and Glazebrook J in the judgments wthely have prepared, | am

satisfied that the Inspector-General’s review imesl a substantive reconsideration

of the merits of the certificate given by the Digac

[198] The words “reasonable grounds for regarding” might, in themselves,
suggest a particularly exacting standard to besfsadi before refoulement is
permissible under art 33. | am, however, firmlytled view that these words must be
interpreted so as to ensure that New Zealand cmsfao its obligations under the
Refugee Convention and thus in light of the inteomal understanding of what they

mean (or imply).



[199] Likewise the concept of “danger to the security dBw Zealand requires an
interpretation which is consistent with New Zealanabligations under the
Refugee Convention and, in respect of this questidernational understanding as

to the scope of art 33.2 necessarily comes intp pla

Conclusion

[200] | am not sure that the approach which | favouredgfin substance from that
taken by Williams J in the High Court. His conctrss, however, were expressed in
reasonably general terms whereas | would preféxetexplicit as to the respects in
which human rights considerations will necessably directly relevant to the
exercise the Inspector-General must carry outl f&eour allowing the cross-appeal
but only to the extent contemplated by Glazebrook Joara [169](c) of her

judgment.
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APPENDIX

IMMIGRATION ACT 1987

Interpretation

In this Act, unless the context otherwisgquires,—

act of terrorismmeans—

(@  Any act that involves the taking of humda, lor threatening to take
human life, or the wilful or reckless endangerifighaman life, carried out
for the purpose of furthering an ideological aim; o

(b)  Any act involving any explosive or incengia@evice causing or likely
to cause the destruction of, or serious damagery, premises, building,
installation, vehicle, or property of a kind refedrto in any of sections 298 to
304, except subsection (3) of section 298, of then€ Act 1961 [causing
disease or sickness in animals and contaminatiod, forops, water, or other
products] , carried out for the purpose of furthgran ideological aim; or

(c)  Any act that constitutes, or that wouldgd@mmitted in New Zealand,
constitute, a crime against section 79 of the CsirAet 1961 [sabotage],
carried out for the purpose of furthering an idgatal aim; or

(d)  Any act that constitutes, or that wouldgc@mmitted in New Zealand,
constitute, an offence against any of the provisiohthe Aviation Crimes
Act 1972 [hijacking and crimes relating to damagelestruction of aircraft
and international airports] or the Crimes (Intelorally Protected Persons,
United Nations and Associated Personnel, and Hesja§ct 1980 [serious
crimes such as murder, offences of violence andhapding committed
against persons, for example diplomats, who andezhto special protection
from attack] or the Maritime Crimes Act 1999 or mga section 7(1) or
section 8(1) of the Terrorism Suppression Act 2002;

and includes the planning of any such act:

Part [Il—Deportation of persons threatening nationd security and suspected

72

terrorists

Persons threatening national security

Where the Minister certifies that the continuedspree in New Zealand of any
person named in the certificate constitutes a thceaational security, the Governor-
General may, by Order in Council, order the depimrafrom New Zealand of that
person.



73  Suspected terrorists

(1) The Minister may, by order signed by thénister, order the deportation
from New Zealand of any person where the Ministes feason to believe—

(@) That the person is a member of or adhtyesny organisation or
group of persons that has engaged in, or has dhliesponsibility for, an act
of terrorism in New Zealand; or

(b) That the person has engaged in, or clairesdonsibility for, an act
of terrorism in New Zealand; or

(c) That the person—

(1) Is a member of or adheres to any orgamisabr group of
persons that has engaged in, or has claimed rabpiydor, an act
of terrorism outside New Zealand; or

(i) Has engaged in, or claimed responsibilir, an act of
terrorism outside New Zealand—

and that, by reason thereof, or for any other mreadwt person's continued
presence in New Zealand constitutes a threat tbgosdifety; or

(d) That the person will, if permitted to rema New Zealand, engage
in, or facilitate the commission of, any act ofrbersm.

(2) The Minister may at any time revoke a dég®mn order made under this
section.

Part IVA—Special procedures in cases involving secily concerns
114A  Object of Part

The object of this Part is to—

(@) Recognise that the New Zealand Securittelligence Service holds
classified security information that is relevanttie administration of this Act; and

(b) Recognise that such classified security rmftion should continue to be
protected in any use of it under this Act or in aamgceedings which relate to such
use; and

(c) Recognise that the public interest requirevertheless that such information
be used for the purposes of this Act, but equdilgt tfairness requires some
protection for the rights of any individual affedtby it; and

(d) Establish that the balance between thdigutterest and the individual's
rights is best achieved by allowing an indepengenson of high judicial standing to
consider the information and approve its proposs] and



(e) Recognise that the significance of thenmiation in question in a security
sense is such that its approved use should metndHarther avenues are available
to the individual under this Act and that removaldeportation, as the case may
require, can normally proceed immediately; and thus

) Ensure that persons covered by this Acbwwbse a security risk can where
necessary be effectively and quickly detained amdoved or deported from New
Zealand.

114B Definitions

(1) Inthis Part, unless the context otherwespiires,—

certificate, or security risk certificate, meanseatificate made under section 114D:
classified security information means informatidooat the threat to security, public
order, or public interest posed by an identifiahldividual which is held by the New
Zealand Security Intelligence Service, being infation which, in the opinion of the
Director, cannot be divulged to the individual umegtion or to other persons because
both—

(@) The information—

(1) Might lead to the identification of, or guide details of, the
source of the information, the nature, content, soope of the
information, or the nature or type of the assistanc operational
methods available to the New Zealand Security ligegice Service;
or

(i) Is about particular operations that hadwen undertaken, or
are being or are proposed to be undertaken, iupace of any of the
functions of the Service or of another intelligearel security agency
(as defined in section 2 of the Intelligence andusiey Committee
Act 1996); or

(i)  Has been provided to the New Zealandusieég Intelligence

Service by the government of any other country ypmab agency of
such a government, and is information that canealibclosed by the
Service because the government or agency by whathiriformation

has been provided will not consent to the disclesand

(b) Disclosure of the information would bedi«—

(1) To prejudice the security or defence ofwN£ealand or the
international relations of the Government of Nevalded; or

(i) To prejudice the entrusting of informatido the Government
of New Zealand on a basis of confidence by the gowent of

another country or any agency of such a governmanty)y any

international organisation; or



(i)  To prejudice the maintenance of the lawcluding the
prevention, investigation, and detection of offeya@nd the right to a
fair trial; or

(iv)  To endanger the safety of any person:

Director, or Director of Security, means the Dioggcbf Security
within the meaning of the New Zealand Security llijence Service
Act 19609:

Inspector-General means the Inspector-General tefligence and
Security established and appointed under the Insp&eneral of
Intelligence and Security Act 1996, and, in anyecaghere the
Inspector-General is not available, within a tirhattwill ensure that
any review is completed with all reasonable spdedreview a
decision of the Director of Security, includes arsp@ appointed
under subsection (2) to act as Inspector-General:

relevant security criterion, or security criteridras the meaning given
by section 114C.

(2) The Governor-General, on the recommendawnd the Prime Minister
following consultation with the Leader of the Oppia®, may appoint a person who
has previously held office as a Judge of the Higlur€of New Zealand to act as
Inspector-General in any case where the Inspectore@l is not available, within a
time that will ensure that any review is completedh all reasonable speed, to
review a decision of the Director of Security untles Part.

(3) The fact that a person appointed undesexctibn (2) exercises or performs
any function or power of the Inspector-General untes Part is conclusive

evidence of the authority of the person to do sojy ao person may in any
proceedings question whether the occasion requoimguthorising the person to
exercise or perform the function or power has ar@mehas ceased.

114C Relevant security criteria

(1) For the purposes of this Part, relevamusty criterion means any of the
following, as the case may require: ...

(d) A relevant refugee removal security crierwithin the meaning of
subsection (5), where a decision is to be taken ashether a person in New
Zealand who is a refugee status claimant or refugee

(1) Who holds a temporary permit should havettpermit
revoked and a removal order served; or

(i) Who holds a limited purpose permit shobhlave that permit
revoked and a removal order served; or

(i)  Who is in New Zealand unlawfully shoultk served with a
removal order:



(e) A relevant refugee deportation security dote within the meaning
of subsection (6), where a decision is to be takemo whether a person in
New Zealand who is a refugee status claimant oiged—

(1) Who holds a temporary permit or a limijedrpose permit or
a residence permit should be deported; or

(i)  Who is exempt under this Act from the regment to hold a
permit should be deported; or

(i)  Who is in New Zealand unlawfully shoutbe deported....

(3) The relevant removal security criteria ang of the criteria set out in section
7(1)(e), (), (9)(i), and (h) (which relate to terism and danger to security or public
order).

(4) The relevant deportation security critena as follows:

(@) That the person constitutes a threat toonatisecurity in terms of
section 72:

(b) Any of the criteria set out in section ZB(which relates to suspected
terrorists).

(5) The relevant refugee removal security gatare a combination of any 1 or
more of the criteria listed in subsection (3) akwant removal security criteria,
taken together with either or both of the followicriteria:

(@) That there are reasonable grounds forrdegsa the person as a
danger to the security of New Zealand, in termsAdicle 33.2 of the
Refugee Convention:

(b) That the person is a danger to the commufiNew Zealand, having
been convicted by a final judgment of a particyl@grious crime, in terms of
Article 33.2 of the Refugee Convention.

(6) The relevant refugee deportation secumiiieria are a combination of any 1
or more of the criteria listed in subsection (4) raevant deportation security
criteria, taken together with either or both of tokowing criteria:

(@) That there are reasonable grounds forrdeyp the person as a
danger to the security of New Zealand, in termsAdicle 33.2 of the
Refugee Convention:

(b) That the person is a danger to the comtywhiNew Zealand, having
been convicted by a final judgment of a particylagrious crime, in terms of
Article 33.2 of the Refugee Convention.

(7) More than 1 relevant security criterionyniee applicable at the same time to
a particular person, but nothing in this sectioquiees more than 1 relevant security
criterion to be applied under this Part in any ipafar case (except to the extent that



subsections (5) and (6) require a combination béra in relation to refugees and
refugee status claimants).

114D Director of Security may provide Ministerwith security risk certificate

(1) If the Director of Security holds classdi security information that the
Director is satisfied—

(@) Relates to an identifiable individual wisaot a New Zealand citizen
and about whom decisions are to be, or can be, onader this Act; and

(b) Is credible, having regard to the sourceaurces of the information
and its nature, and is relevant to the relevanirsgccriterion; and

(c) Would mean, when applying a relevant sécurriterion to the
situation of that person in light of that infornaatj that the person meets the
criterion,—

the Director may provide a security risk certifeedgb the Minister to that
effect.

(2) A certificate must be in writing and mearly identify the relevant security
criterion or criteria that it relates to.

(3) In making a decision under subsectiortl{g)Director may take into account
any relevant information that does not itself nteetdefinition of classified security
information.

(4) For the purposes of applying this secaon this Part, any reference to the
belief or opinion of the Minister in the wording afparticular security criterion is to
be read as including an alternative referencedd#ief or opinion of the Director.]

114E  Minister may require oral briefing fromr&tor on contents of certificate

(1) On receipt of a security risk certificatee Minister may call for an oral
briefing from the Director on the contents of tlegtificate.

(2) The content of the oral briefing is todetermined by the Director, and may
not be recorded by the Minister or on the Ministéehalf.

(3) The Minister must not divulge the conteofsthe briefing to any other
person, and may not be called to give evidenceyncaurt or tribunal in relation to
anything coming to the Minister's knowledge assalteof the briefing.]

114F Effect of certificate

(1) The existence of a security risk certifiecgs evidence of sufficient grounds
for the conclusion or matter certified, subjectyotd a decision of the Inspector-
General on a review conducted under section 1l tlae Minister may rely on the



certificate when making a decision under this Rentther or not the Minister
receives an oral briefing under section 114E.

(2)

114G

1)

Where the Minister does rely on a cerdifes—

(@) The Minister is not obliged to give reasémsany decision made in
reliance on the certificate, and section 23 of @fécial Information Act
1982 does not apply; and

(b) The Minister may not be compelled in anmpgeedings to provide
those reasons or any information relating to thenoocany briefing under
section 114E, other than the information containettie certificate itself.

Effect where Minister makes preliminary deision to rely on certificate

If the Minister makes a preliminary deoisito rely on a security risk

certificate in relation to an individual, the Mites must give a notice to that effect to
the chief executive of the Department of Labour.

(2)

The effect of the giving of a notice undbsection (1) in the case of a

person who is not in New Zealand is—

3)

(@) To require the processing of any applwator other matter in
relation to the named individual by a visa officgrimmigration officer that
is currently under way to be suspended, despiteotlmsr requirement of this
Act; and

(b) To require the chief executive to immeelyat ensure that the
processing is in fact stopped; and

(c) To require any matter under this Act irlatien to the named
individual that is proceeding in an Authority, [tB®ard,] the Tribunal, the
District Court, or the High Court to be suspendsatwithstanding anything
in this Act or any other enactment or rule of land

(d) To require the chief executive to sendhe person a copy of the
notice and to notify the person of the matters sigecin subparagraphs (i) to
(v) of subsection (4)(d).

The effect of the giving of a notice undeibsection (1) in the case of a

person who is in New Zealand is—

(@) To require the processing of any applocator other matter in
relation to the named individual by an immigratiofficer that is currently
underway to be suspended, notwithstanding any atguirement of this
Act; and

(b) To require any matter under this Act iraten to the named
individual that is proceeding in an Authority (otitban the Refugee Status
Appeals Authority), [the Board,] the Tribunal, tBéstrict Court, or the High
Court to be suspended, notwithstanding anythinghia Act or any other
enactment or rule of law; and



(c) To require the detention of the namedviradial by a member of the
Police under subsection (5).

(4) On receipt of a notice under subsectionirflrespect of a person who is in
New Zealand, the chief executive must—

(@) Immediately ensure that the processing gf @pplication or other
matter in relation to the named individual by anmmigration officer that is
currently underway is stopped; and

(b) Not accept for processing any applicatorother matter in relation
to the named individual (other than applicationsnaitters relating to refugee
status); and

(c) If appropriate, immediately advise an Auitwr[the Board,] the
Tribunal, the District Court, or the High Court,time prescribed manner, that
any proceedings or matter under this Act in retatio the named individual
are to be stopped in accordance with subsectigraxi2)

(d) Arrange for a member of the Police to as sasnis practicable
personally serve on the person concerned a coplieofhotice, along with
written information stating—

(1) That the Director of Security has made ecusity risk
certificate in relation to the person; and

(i) That the Minister has made a preliminagcidion to rely on
the certificate; and

(i)  The relevant security criterion or critarthat the certificate
relates to; and

(iv)  The potential effect of the certificatnd

v) The rights of the person under sectionH X #hcluding the
right to be heard by the Inspector-General undeticse 19(4) of the
Inspector-General of Intelligence and Security A@96), and the
time within which the right to a review must be miged.

(5) Where a member of the Police serves a@ath a person under subsection
(4), that member or any other member of the Poficist arrest the person without
warrant and place the person in custody.

(6) A person arrested under subsection (5)trbasbrought before a District
Court Judge as soon as possible, and may in nobeadetained for more than 48
hours unless, within that period, a Judge issuegm@ant of commitment under
section 1140 for the continued detention of thes@ein custody.]



114H  Rights of person in respect of whom sectyirisk certificate given and
relied on

(1) A person on whom a Ministerial notice é&\&d under section 114G(4)(d) or
who receives notification under section 114G(2)(d)y, under section 114l, seek a
review by the Inspector-General of Intelligence &wturity of the decision of the
Director of Security to make the security risk feate.

(2) A person who seeks a review under sectiegh hay—

(@) Be represented, whether by counsel orreike, in his or her
dealings with the Inspector-General; and

(b) Have access, to the extent provided byPteacy Act 1993, to any
information about the person other than the cleski$ecurity information;
and

(c) Make written submissions to the Inspe@eneral about the matter,
whether or not the person also wishes to be headdrusection 19(4) of the
Inspector-General of Intelligence and Security A&96 (as applied by
section 1141(6) of this Act).

(3) No action may be taken to remove or deffuetperson on whom a notice
served under section 114G(4)(d) remains in forckessnand until section 114K
applies in respect of the person.

4) No review proceedings may be brought iry @ourt in respect of the
certificate or the Director's decision to make ¢keificate.]

1141 Review of certificate

(1) A person on whom a Ministerial notice en&d under section 114G(4)(d)
may, within 5 days of its service, apply in thegor@ed manner for a review of the
decision to make the security risk certificate updmnch the notice is based.

(2) A person to whom a Ministerial notice istiied under section 114G(2)(d)
may, within 28 days of the notification, apply imetprescribed manner for a review
of the decision to make the security risk certticapon which the notice is based.

(3) The review is to be conducted by the IospeGeneral of Intelligence and
Security with all reasonable speed and diligence.

(4) The function of the Inspector-General aewdew is to determine whether—

(@) The information that led to the making oe tbertificate included
information that was properly regarded as classi$iecurity information; and

(b) That information is credible, having redj#ém the source or sources of
the information and its nature, and is relevardry security criterion; and



(c) When a relevant security criterion is aggblto the person in light of
that information, the person in question is propecovered by that
criterion—

and thus whether the certificate was properly nadeot.

(5) In carrying out a review, the Inspector-&&h may take into account any
relevant information that does not itself meet tiedinition of classified security
information.

(6) For the purposes of a review under thisicee-

(@) The Inspector-General has all the powerderred on him or her by
the Inspector-General of Intelligence and Secwkityy1996; and

(b) Sections 13, 19 (except subsections (Byol) (2)), 20, 21, 22, 23, 24,
26, 28, and 29 of that Act, with any necessary fications, apply to the
review; and

(c) The chief executive of the Department of dibmust provide the
Inspector-General with any file relating to the elgnt, and any other
relevant information, that is held by the chief exigve.

(7) For the purposes of a review under thigise, the chief executive of the
Department of Labour must, as soon as practicdit#e fanding out that the review

is lodged, notify to the Inspector-General the nameé contact details of an officer
of the Department of Labour who may accept senacebehalf of the chief

executive of notices and matters relating to tiveere.]

114 Result of review

(1) If on a review under section 1141 the kEdpr-General decides that the
security risk certificate was properly made, thesamuences set out in section 114K
apply following notification of the decision to tiperson who sought the review.

(2) If the Inspector-General decides that ¢bdificate was not properly made,
the person who sought the review must be releasaal ¢ustody immediately, and
normal immigration processes must resume in acocelawith section 114L

following notification of the decision to the persaho sought the review.

(3) As soon as possible after reaching a oetisn the review, the Inspector-
General must notify the decision—

(@) To the person who sought the review, by wiapersonal service in
the case of a person in New Zealand; and

(b) To the Minister; and

(c) By personal service to the chief executofethe Department of
Labour or to such other officer of the Departmeht_abour as the chief
executive has notified to the Director-General ¢ 8i Inspector-General }



under section 1141(7) as a person who can acceyiceeon behalf of the
chief executive; and

(d) To the Director of Security.

4) The decision of the Inspector-General mstaccompanied by reasons,
except to the extent that the giving of reasonslavdeelf be likely to prejudice the
interests that this Part seeks to protect in @latio the classified security
information.

(5) The Inspector-General may make recommeénti&atin relation to the
payment of costs or expenses of the person whedwaght the review.]

114K Effect of confirmation of certificate, orfailure to seek review
(1) Where—

(@) A security risk certificate has been conéd under section 114J(1);
or

(b) The certificate is confirmed to the extéhat no review has been
applied for under section 114] within 5 days (or &8s, in the case of a
person who is not in New Zealand) after the serwih@ Ministerial notice
under section 114G(2)(d) or (4)(d),—

the Minister must make a final decision within 3riiag days whether to rely on the
confirmed certificate and accordingly to direct tieef executive in writing to act in
reliance on the certificate under subsection (3).

(2) In making a final decision under subsect{d) the Minister may seek
information from other sources and may considertenatther than the contents of
the certificate.

(3) On receipt of a direction from the Ministender subsection (1) to rely on the
confirmed certificate, the chief executive mustueashat—

(@) Where the person's case was before the Maipan Authority, [the
Board,] the District Court, or High Court beforestbertificate was made, the
relevant body is immediately notified in the présed manner of the
Inspector-General's determination or the failuredek review, so that it can
dismiss the matter in reliance on this section; or

(b) In any other case, an appropriate decissomade in reliance on the
relevant security criterion as soon as practicable.

(4) In either event, the chief executive mustge that—

(@) Any visa or permit that the person stdlds is cancelled or revoked,
without further authority than this section, andsirch case the cancellation
or revocation takes effect immediately and withaay right of appeal or

review; and



(b) If a removal order or deportation ordenat already in existence, an
appropriate person who may make such an order nmhkeselevant order
immediately without further authority than this 8em, and the person is
removed or deported, unless protected from remowaleportation under
section 114Q or section 129X; and

(c) In the case of a person who is protectethfremoval or deportation
by section 129X, the person is released from cystaad is given an
appropriate temporary permit.

(5) On receipt of the appropriate notificationder subsection (3)(a) by the
Tribunal, Authority, [Board,] District Court, or gh Court considering the matter,
the proceedings in question immediately lapse,ardo be treated as having been
dismissed.

(6) Where this section applies, the person 8hbe subject of the certificate has
no further right of appeal or review under this Act

(7) The Minister is not obliged to give reasdoshis or her decision to give a
direction under this section, and section 23 ofGifiicial Information Act 1982 does
not apply in respect of the decision.]

114L Resumption of normal immigration processesvhere certificate not
confirmed on review, or certificate or Ministerial notice withdrawn

(1) This section applies in respect of a persamed in a Ministerial notice given
under section 114G if—

(@) The Inspector-General has given notice useéetion 114J that the
certificate was not properly made; or

(b) The certificate is withdrawn under sectid@M; or

(c) The Ministerial notice is withdrawn undsection 114N, or the
Minister decides under that section that the relegacurity criterion should
not be applied to the person in question, or decitleder section 114N to
revoke his or her decision to rely on the confirnsedificate; or

(d) The Minister fails to make a final decisim respect of the certificate
within the period of 3 working days referred tcsection 114K(1).

(2) Where this section applies, the chief exgeunust ensure that—
(@) The person is released from custody imatelyi; and

(b) Any immigration processing or appeal tvas stopped in reliance on
section 114G immediately recommences; and

(c) The person is advised, if any applicatorother matter had not been
accepted for processing in reliance on section 144, that the
application or matter will now be accepted for @meging; and



(d) Where the person's case was before thaifalb an Authority, [the
Board,] the District Court, or High Court beforestbertificate was made, the
relevant body is immediately notified in the préised manner of the failure
to confirm the certificate or the withdrawal of thertificate or Ministerial
notice or other relevant Ministerial decision, shatt it can resume
consideration of the matter that was before it.

(3) Where any proceedings have lapsed unddioset14K(5) by reason of
notification under section 114K(3)(a) of the Mimiss decision to rely on a
confirmed security risk certificate,—

(@) Those proceedings will nevertheless batébas not having lapsed if
notification of a revocation of that decision isceéered by the relevant
Tribunal, Authority, [the Board,] or Court underbsection (2)(d) of this

section; and

(b) Those proceedings continue accordinglynftbe time of notification
of the revocation, with any time limits relating tlee proceedings extended
by the period of any lapse under section 114K(5).

(4)  Where any immigration processing or appeabmmences under subsection
(2)(b), or commences as a result of advice givatreusubsection (2)(c), the officer
or body concerned is not to take into account #u¢ that the provisions of this Part
had been applied to the person.

114M  Withdrawal of security risk certificate by Director

(1) Nothing in this Part prevents the Directiaam withdrawing a certificate in
relation to any person at any time by notifying diaister accordingly.

(2) If the Minister has already relied on thertdicate, the Minister must
immediately inform the chief executive of the Ddpsnt of Labour of the
withdrawal.

(3) If the Director withdraws a certificatectien 114L then applies.
114N  Minister may withdraw notice, or decline ¢ use certificate

(1) Nothing in this Part prevents the Minidrem—

€)) Withdrawing a notice given under sectiotdG at any time by
notifying the chief executive of the Department.abour accordingly; or

(b) Where a security risk certificate has beenficmed by the Inspector-
General, deciding nevertheless that the relevanirgg criterion should not
be applied to the person in question, and notifyihg chief executive
accordingly; or

(c) Revoking a decision under section 114K tly @ the confirmed
certificate, and notifying the chief executive actngly.



(2)  On any naotification to the chief executweder subsection (1), section 114L
then applies....

114P  Appeal on point of law from decision of Ispector-General

(1) If the person named in a security risk iiedte that is confirmed by the

Inspector-General under section 114J is dissalisfigth the decision of the

Inspector-General as being erroneous in pointwf the person may, with the leave
of the Court of Appeal, appeal to the Court of Aalpe

(2) Any such appeal must be brought—

(@) In the case of a person who is in New &mdlat the time of
notification, within 3 working days of being no&fi of the Inspector-
General's decision under section 114J(3)(a):

(b) In the case of a person who is not in New Zmdlat the time of
notification, within 28 days of being notified ohd Inspector-General's
decision.

(3) The Court of Appeal may, at any time orbefore determining the appeal, or
determining whether or not to grant leave to appgiak such directions and make
such orders as it thinks appropriate in the cirdamses of the case.

(4) Subject to this section and this Part,ieadd6 of the Judicature Act 1908, and
any rules of Court, apply with any necessary modifons to an appeal under this
section as if it were an appeal from a determimatibthe High Court.

114Q Prohibition on removal or deportation of efugee status claimant

Despite anything in this Part, no person who igfagee status claimant may be
removed or deported from New Zealand until the getustatus of that person has
been finally determined under Part 6A.

Part VIA—Refugee determinations

129X Prohibition on removal or deportation of efugee or refugee status
claimant

(1) No person who has been recognised asugeefin New Zealand or is a
refugee status claimant may be removed or depémed New Zealand under this
Act, unless the provisions of Article 32.1 or Al#ic83.2 of the Refugee Convention
allow the removal or deportation.

(2) In carrying out their functions under thA€t in relation to a refugee or
refugee status claimant, immigration officers mheve regard to the provisions of
this Part and of the Refugee Convention.



B: INSPECTOR-GENERAL OF INTELLIGENCE AND SECURITY A CT
1996

19. Proceedings of Inspector-General

(1) The Inspector-General, on commencing gniiy,—

(@) Shall notify the chief executive of thelexant intelligence and
security agency of both the commencement of thaiipgand the nature of
the inquiry; and ...

(3) If the inquiry relates to a complaint, thmspector-General may require the
complainant to give on oath any information relgtto the complaint, and may for
that purpose administer an oath to the complainant.

4) The Inspector-General shall permit the plaimant to be heard, and to be
represented by counsel or any other person, ahdue other persons testify to the
complainant's record, reliability, and character.

(5) In accordance with the foregoing provisiaisthis section, the Inspector-
General may receive such evidence as the Insp@&abperal thinks fit, whether
admissible in a Court of law or not.

(6) Every inquiry by the Inspector-Generallsha conducted in private.

(7) If at any time during the course of anumy it appears to the Inspector-
General that there may be sufficient grounds forkinga any report or
recommendation that may adversely affect an igtice and security agency, or
any employee of an intelligence and security agemcyany other person, the
Inspector-General shall give to that intelligencel @ecurity agency, employee, or
person an opportunity to be heard.

(8) Subject to the provisions of this Act, thepector-General shall regulate his
or her procedure in such a manner as the Insp&atoeral thinks fit.

(9) Except on the ground of lack of jurisdictj no proceeding, report, or finding
of the Inspector-General shall be challenged, wesik quashed, or called in
question in any Court.

23 Powers of Inspector-General in relation to inquies

(1) The Inspector-General may require any persorm,wh the Inspector-
General's opinion, is able to give information tielg to any matter to which an
inquiry relates to furnish such information, andgotoduce such documents or things
in the possession or under the control of that greras in the opinion of the
Inspector-General are relevant to the subject-mattthe inquiry.

(2)  The Inspector-General may summon and exammoath any person who in
the opinion of the Inspector-General is able teegany information relating to any



matter to which an inquiry relates, and may forphepose administer an oath to any
person so summoned.

(3) Every such examination by the Inspector-Gainshall be deemed to be a
judicial proceeding within the meaning of sectio@8lof the Crimes Act 1961
(which relates to perjury).

(4) Subject to subsection (5) of this sectiexmery person who appears as a
witness before the Inspector-General shall haveséinge privileges in relation to the

giving of information, the answering of questioasad the production of documents

and papers and things as witnesses have in Cdlaw.o

C: NEW ZEALAND SECURITY INTELLIGENCE SERVICE ACT 19 69
2 Interpretation

Security means—

(@) The protection of New Zealand from acts gpienage, sabotage, and
subversion, whether or not they are directed fronmtended to be committed within
New Zealand:

(b) The identification of foreign capabilitiemtentions, or activities within or
relating to New Zealand that impact on New Zeakamaternational well-being or
economic well-being:

(c) The protection of New Zealand from actestiwithin or relating to New
Zealand that—

(1) Are influenced by any foreign organisatimnany foreign person; and
(i) Are clandestine or deceptive, or thredtes safety of any person; and

(i)  Impact adversely on New Zealand's interoasil well-being or
economic well-being:

(d) the prevention of any terrorist act andany activity relating to the carrying
out or facilitating of any terrorist act

terrorist act has the same meaning as in section 5(1) of theofi®n Suppression
Act 2002
4 Functions Of New Zealand Security Intelligence Seice

(1) Subject to the control of the Minister, thenctions of the New Zealand
Security Intelligence Service shall be—



(@) To obtain, correlate, and evaluate intefigerelevant to security, and
to communicate any such intelligence to such persamd in such manner, as
the Director considers to be in the interests otiggy:

(b) To advise Ministers of the Crown, where Bieector is satisfied that it
is necessary or desirable to do so, in respectattiens relevant to security, so
far as those matters relate to Departments or hesnaf the State Services of
which they are in charge:

(ba) To advise any of the following persongpootective measures that are
directly or indirectly relevant to security:

(1) Ministers of the Crown or Government depants:
(i) Public authorities:

(i)  Any person who, in the opinion of therBctor, should receive
the advice:
(bb)  To conduct inquiries into whether particuladividuals should be
granted security clearances, and to make apprepeabmmendations based
on those inquiries:

(bc)  To make recommendations in respect oferatb be decided under
the Citizenship Act 1977 or the Immigration Act ¥980 the extent that
those matters are relevant to security:

D. TERRORISM SUPPRESSION ACT 2002

5 Terrorist act defined
(1) An act is a terrorist act for the purposéthis Act if—
(@) the act falls within subsection (2); or

(b) the act is an act against a specifiedtem convention (as defined in
section 4(1)); or

(c) the act is a terrorist act in armed canflas defined in section 4(1)).

(2) An act falls within this subsection ifig intended to cause, in any 1 or more
countries, 1 or more of the outcomes specifieduinsection (3), and is carried out
for the purpose of advancing an ideological, paditi or religious cause, and with the
following intention:

€) to induce terror in a civilian populatiaor;

(b) to unduly compel or to force a government aor international
organisation to do or abstain from doing any act.

(3) The outcomes referred to in subsectioraf@)—



(@) the death of, or other serious bodily ipjgio, 1 or more persons
(other than a person carrying out the act):

(b) a serious risk to the health or safetg pbpulation:

(c) destruction of, or serious damage to, prypef great value or
importance, or major economic loss, or major emmental damage, if
likely to result in 1 or more outcomes specifiedparagraphs (a), (b), and

(d):

(d) serious interference with, or serious difinipto, an infrastructure
facility, if likely to endanger human life:

(e) introduction or release of a disease-bearirgprosm, if likely to
devastate the national economy of a country.

(4) However, an act does not fall within sudtga (2) if it occurs in a situation
of armed conflict and is, at the time and in thacpl that it occurs, in accordance
with rules of international law applicable to thendict.

(5) To avoid doubt, the fact that a person eegag any protest, advocacy, or
dissent, or engages in any strike, lockout, orroitgustrial action, is not, by itself, a
sufficient basis for inferring that the person—

(@) is carrying out an act for a purpose, ohvait intention, specified in
subsection (2); or

(b) intends to cause an outcome specified in subse@jon

13 Participating in terrorist groups

(1) A person commits an offence who partieygan a group or organisation for
the purpose stated in subsection (2), knowingtti@agroup or organisation is—

(@) an entity that is for the time being desigd under this Act as a
terrorist entity; or

(b) an entity that carries out, or particigabe the carrying out of, 1 or
more terrorist acts.

(2) The purpose referred to in subsectionigljo enhance the ability of any
entity (being an entity of the kind referred tosubsection (1)(a) or (b)) to carry out,
or to participate in the carrying out of, 1 or méggorist acts.

(3) A person who commits an offence against subsec{ibnis liable on
conviction on indictment to imprisonment for a temat exceeding 14 years.



22 Final designation as terrorist or associated eity

(1) The Prime Minister may designate an enfidy person, group, trust,
partnership, or fund, or an unincorporated associair organisation] as a terrorist
entity under this section if the Prime Ministeribees on reasonable grounds that
the entity has knowingly carried out [planning d¢her preparations to carry out the
act, whether it is actually carried out or not,radible threat to carry out the act,
whether it is actually carried out or not, an ager the carrying out of the act], or
has knowingly participated in the carrying outbfr more terrorist acts.

(2) On or after designating an entity as eotest entity under this Act, the Prime
Minister may designate 1 or more other entitiesaasassociated entity under this
section.

(3) The Prime Minister may exercise the pogien by subsection (2) only if
the Prime Minister believes on reasonable groundsthe other entity—

(@) is knowingly facilitating the carrying oof 1 or more terrorist acts
by, or with the participation of, the terrorist gyt(for example, by financing
those acts, in full or in part); or

(b) is acting on behalf of, or at the direntmf,—

(1) the terrorist entity, knowing that the rmist entity has done
what is referred to in subsection (1); or

(i) an entity designated as an associatedyemhder subsection
(2) and paragraph (a), knowing that the associatgdy is doing
what is referred to in paragraph (a); or

(c) is an entity (other than an individual)athis wholly owned or
effectively controlled, directly or indirectly, btyhe terrorist entity, or by an
entity designated under subsection (2) and paragapor paragraph (b).

4) Before designating an entity as a terroristassociated entity under this
section, the Prime Minister must consult with thé&oney-General about the
proposed designation.

E: CONVENTION RELATING TO THE STATUS OF REFUGEES
189 UNTS 150, entered into force 22 April 1954

PREAMBLE
The High Contracting Parties,

Consideringthat the Charter of the United Nations and theversial Declaration of
Human Rights approved on 10 December 1948 by theekak Assembly have



affrmed the principle that human beings shall gnfondamental rights and
freedoms without discrimination.

Considering that the United Nations has, on various occasionanifested its
profound concern for refugees and endeavoured sorasrefugees the widest
possible exercise of these fundamental rights eretlbms.

Consideringthat it is desirable to revise and consolidatevipres international
agreements relating to the status of refugees anektiend the scope of and the
protection accorded by such instruments by meaasnefv agreement.

Consideringthat the grant of asylum may place unduly heavydéms on certain
countries, and that a satisfactory solution of @bfgm of which the United Nations
has recognised the international scope and natam@ot therefore be achieved
without international co-operation.

Expressinghe wish that all States, recognising the soaidl laumanitarian nature of
the problem of refugees, will do everything withiineir power to prevent this
problem from becoming a cause of tension betweatest

Noting that the United Nations High Commissioner for Refess is charged with the
task of supervising international conventions pdowy for the protection of
refugees, and recognising that the effective canatobn of measures taken to deal
with this problem will depend upon the co-operatioh States with the High
Commissioner.

Have agreed as follows:

CHAPTER 1 — GENERAL PROVISIONS
Article 1 — Definition of the term “refugee”

A. For the purposes of the present Convention, time texfugee” shall apply to
any person who:

® Has been considered a refugee under the Arrangsnoérit2 May
1926 and 30 June 1928 or under the Convention8 @@ober 1933
and 10 February 1938, the Protocol of 14 SepterB&0 or the
Constitution of the International Refugee Organisgt

(i) Decisions of non-eligibility taken by the Interratal Refugee
Organisation during the period of its activitiesakkmot prevent the
status of refugee being accorded to persons wiib the conditions
of paragraph 2 of this section;

(i)  As a result of events occurring before 1 Janua®l18nd owing to
well-founded fear of being persecuted for reasdnsace, religion,
nationality, membership of a particular social groar political
opinion, is outside the country of his nationaléigd is unable, or
owing to such fear, is unwilling to avail himself the protection of
that country; or who, not having a nationality ameng outside the



country of his former habitual residence as a tesfusuch events, is
unable or, owing to such fear, is unwilling to retto it.

(iv)  In the case of a person who has more than on ditignthe term
“the country of his nationality” shall mean eachtbé& countries of
which he is a national, and a person shall notdesméd to be lacking
the protection of the country of his nationality wWithout any valid
reason based on well-founded fear, he has noteavhimself of the
protection of one of the countries of which he igéional. ...

The provisions of this Convention shall notlgdp any person with respect
to whom there are serious reasons for considehiaig t

(@) He has committed a crime against peace, acwaie, or a crime
against humanity, as defined in the internatiomakruments drawn up to
make provision in respect of such crimes;

(b) He has committed a serious non-political croaéside the country of
refuge prior to his admission to that country asfagee;

(c) He has been guilty of acts contrary to theppses and principles of
the United Nations.

Article 32 — Expulsion

1.

The Contracting States shall not expel a refugeduldy in their territory
save on grounds of national security or public arde

The expulsion of such a refugee shall be only irspance of a decision
reached in accordance with due process of law. fExatere compelling
reasons of national security otherwise requireréfegee shall be allowed to
submit evidence to clear himself, and to appean be represented for the
purpose before competent authority or a person ensogms specially
designated by the competent authority.

The Contracting States shall allow such a refugesasonable period within

which to seek legal admission into another counfihye Contracting States

reserve the right to apply during that period sintbrnal measures as they
may deem necessary.

Article 33 — Prohibition of expulsion or return (“refoulement”)

1.

No Contracting State shall expel or return (“re@l)l a refugee in any
manner whatsoever to the frontiers of territoridsere his life or freedom
would be threatened on account of his race, religrationality, membership
of a particular social group or political opinion.



The benefit of the present provision may not, havewe claimed by a
refugee whom there are reasonable grounds fordiegpas a danger to the
security of the country in which he is, or who, imavbeen convicted by a
final judgment of a particularly serious crime, sttutes a danger to the
community of that country.

Article 42 — Reservations

1.

At the time of signature, ratification or accessi@my State may make
reservations to articles of the Convention othantto articles 1, 3, 4, 16(1),
33, 36-46 inclusive.

Any State making a reservation in accordance wattagraph 1 of this article
may at any time withdraw the reservation by a comication to that effect
addressed to the Secretary-General of the Unit¢idma

VIENNA CONVENTION ON THE LAW OF TREATIES
1155 UNT 5331 entered into force 27 January 1980

Article 31 General rule of interpretation

(1)

(2)

3)

A treaty shall be interpreted in good faith in acamce with the ordinary
meaning to be given to the terms of the treatyairtcontext and in the light
of its object and purpose.

The context for the purpose of the interpretatiba treaty shall comprise, in
addition to the text, including its preamble andexes:

(@) any agreement relating to the treaty which was nieedereen all the
parties in connection with the conclusion of theaty;

(b) any instrument which was made by one or more Eani€onnection
with the conclusion of the treaty and acceptedh®ydther parties as
an instrument related to the treaty.

There shall be taken into account, together wighctbntext:

(@) any subsequent agreement between the parties mgatte
interpretation of the treaty or the applicationtsfprovisions;

(b) any subsequent practice in the application of theaty which
establishes the agreement of the parties regaidimgerpretation;

(c) any relevant rules of international law applicalobethe relations
between the parties.



(4) A special meaning shall be given to a term if ies$¢ablished that the parties
So intended.

Article 32 Supplementary means of interpretation

Recourse may be had to supplementary means opratation, including the
preparatory work of the treaty and the circumstangkits conclusion, in
order to confirm the meaning resulting from the lmapion of article 31, or
to determine the meaning when the interpretati@oming to article 31:

(@) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd oeasonable.

Article 53 Treaties conflicting with a peremptory norm of general
international law (jus cogens)

A treaty is void if, at the time of its conclusianhgconflicts with a peremptory
norm of general international law. For the purposds the present
Convention, a peremptory norm of general intermatiolaw is a norm

accepted and recognized by the international contgnahStates as a whole
as a norm from which no derogation is permitted whath can be modified
only by a subsequent norm of general internatidaal having the same
character.

Article 64 Emergence of a new peremptory norm of geeral international
law (jus cogens)

If a new peremptory norm of general internatioa kemerges, any existing
treaty which is in conflict with that norm becomesd and terminates.

Solicitors:

Crown Law Office, Wellington for Appellant

McLeod & Associates, Auckland for First Respondent
Bell Gully, Wellington for Second Respondent



