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Introduction

1. The previous - third - periodic reporttbe Republic of Poland (CAT/C/44/Add.5) on
the implementation of the provisions of ienvention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishtr(¢he Convention) covered the period from
August 1994 until July 1998 and was supplemedtathg the presentation of the report before
the Committee with information relatedttte period until May 2000 (see CAT/C/SR.412, 415
and 419).

2. The present - fourth - report, which the Government of the Republic of Poland submits
pursuant to article 19, paragraph 1, of tlmntion, covers the period from 1 August 1998
until 30 September 2004, with special emphasis on the period from May 2000.

3. In order to obtain a full picture of the clgas that have transpired in Poland since the
time of the presentation of the third report, itasommended to read also the core document
(HRI/CORE/1/Add.25/Rev.2) as well as the fifieriodic report of the Republic of Poland on

the implementation of the provisions of the International Covenant of Civil and Political Rights
(CCPR/C/POL/2004/5), which covers theriod until the endf December 2003.

4. The Convention (Journal of Laws of 1988. 63, items 378, 379) entered into force
with respect to Poland on 25 August 1989 (iediion - 9 June 1989, date of the submission
of the ratification documentain to the United Nations - 26 July 1989). Pursuant to the
Resolution of the Council of Ministers 80 March 1993, Poland, by means of submitting

a declaration according to article 22, gaeph 1, of the Convention, recognized the
competence of the Committee against Torture to consider individual communications.
This declaration has been binding foe Republic of Poland as of 12 May 1993
(Government Statement of 16 July 2001 onkimeling force of the Declaration on the
recognition of the competence of the Committee against Torture to receive and consider
information and communications submitted parsuto the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatrher Punishment, drawn up in New York

on 10 December 1984 - Journal of Laws of 201@1 143, item 1605). Until now no complaints
have been communicated to Poland.

5. On 5 April 2004 Poland signed the OptibReotocol to the Convention against
Torture and Other Cruel, Inhuman or Degrgdimeatment or Punishment adopted by the
United Nations General Assembly on 18 December 20B2cause of the fact that the
“national preventive mechanism” provided for ire tArotocol (cf. art. 18, para. 1) must fulfil
the criterion of independence, which criterigauld not be met by an organ functioning
within the framework of public administration etipossibility of entrusting this function to an
already existing institution, i.e. the Ombudsmarhédsig considered. The national preventive
mechanism will be launched within one yeath® Protocol’s entry into force with respect

to Poland.
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I. IMPLEMENTATION OF ARTICLES1-16 OF THE CONVENTION
Article 1 - Definition of torture

6. The Constitution of the Republic of Polasfd2 April 1997, which entered into force

on 17 October 1997, regulates in a comprehemsasener the question of the sources of law
and clearly specifies the status of interoiadil law - including the Convention - within the
framework of the legal system. Pursuant tackr 87, paragraph 1, the sources of universally
binding law of the Republic of Poland comprise, inter alia, ratified international treaties. Under
article 91, paragraph 1, a ratifiedernational treaty upon its publitan in the Journal of Laws
of the Republic of Poland becoma part of the domestic legaider and is applied directly,
unless its application is dependent on the enactment of a law. Within the constitutional legal
order, international treaties are placed underConstitution, with which they should comply,
while their hierarchy with regard to othacts depends on their mode of ratification.
International treaties raiifd by the President upon a priensent of the Phament (the Sejm
and the Senate) expressed by a law haveepence over a law, provided this law cannot be
reconciled with the provisions of the treatyursuant to article 241 of the Constitution,
international treaties ratified by the RepublidRafland pursuant to the constitutional provisions
in force at the time of their tification and published in the Joal of Laws are considered as
treaties ratified upon a prior card expressed by a law and aubject to the provisions of
article 91 of the Constitution if it follows from tleentent of the international treaties that they
concern, inter alia, civil freedoms, rightsailigations. The Convention against Torture and
Other Cruel, Inhuman or Degrading TreatmenPonishment is such an international treaty,
which means that it may be applied directly #mat it has precedence over laws. By the same
token the definition of torture contained iret@onvention is a paof universally binding

Polish law.

7. Poland is also bound by other agreements@fame rank pertaining to the issues
relevant to the Convention:

@) Convention for the Prevention of Todwand Inhuman or Degrading Treatment or
Punishment, drawn up in Strasbourg on 2&v&mber 1987 (Journal of Laws of 1995 No. 46,
item 238 as amended); date difieation by Poland - 7 Septemb&994, date of entry into force
with respect to Poland - 1 February 1995;

(b) Protocol No. 1 to the Europeanr@ention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishtndrawn up in Strasbourg on 4 November 1994,
date of ratification by Poland6- February 1995, date of entry irftce with respect to Poland -
1 March 2002;

(c) Protocol No. 2 to the Europeanr@ention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishtndrawn up in Strasbourg on 4 November 1994,
date of ratification by Poland6- February 1995, date of entry irftce with respect to Poland -
1 March 2002;

as well as treaties related to the protectiohuwhan rights which contain provisions for the
prohibition of torture (Internadnal Covenant on Civil and Potal Rights, Journal of Laws
of 1977 No. 38, item 167; Convention for the Baotiton of Human Rights and Fundamental
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Freedoms, Journal of Laws of 1993 No. 61, i284 as amended) and Protocol No. 6 to the
Convention for the Protection of Human Rightsl Fundamental Freedoms on the abolition of
the death penalty (Journal of Laws of 2001 No. 23, item 266).

8. Work is currently under way on the implamegion into the Pem&ode and the Code

of Criminal Procedure of the Rome Statutehef International Criminal Court, which entered
into force with respect to Poland on 1 JAB02 (Journal of Laws of 2003 No. 78, items 708
and 709), where the crime of torture is conside®dne of the manifestations of crimes against
humanity and war crimes.

Article 2 - All measuresto prevent actsof torture

9. The Constitution (especially chapter Il - “The Freedoms, Rights and Obligations of
Persons and Citizens”) gaatees the rights stipulatedtire Convention and provides efficient
mechanisms of their protection. Pursuardrtecle 30 of the Constitution, the inherent and
inalienable dignity of the person shall constitute a source of freedoms and rights of persons and
citizens and as such it is inviolable and the respect and protection thereof is the obligation of
public authorities. Article 40 of the Constitution provides that no one may be subjected to
torture or cruel, inhuman, or degrading treant or punishment. Moreover, the Constitution
prohibits the application of corporal punishmehrt.addition, it prohibits subjecting persons to
scientific experiment#on, including medical experimeri@an, without their voluntary consent

(art. 39) and assures the righto® treated in a humane mantepersons deprived of liberty

(art. 41, para. 4). These rights and freedomsuyaunt to article 233 of the Constitution, must not
be limited in any circumstances. The Constitution additionally guarantees everyone the right to
compensation for any violation of human rightsedo him (art. 77, para. 1), provides that there

is no statute of limitation regarding war crimes and crimes against humanity (art. 43), and
assures that the statute of limitation regar@iagpns connected with offences committed by,

or by order of, public officials and which have not been prosecuted for political reasons shall be
extended until such reasons cease to exist (art. 44).

10. Norms protecting against acts of torture emetl, or inhuman &atment or punishment
are moreover contained in the provisions ef ffenal Code (thesegwisions are discussed

in detail in article 4 of this report), oféiCode of Criminal Procedure, of the Executive
Penal Code, and atther laws.

11. Pursuant to article 3 ofdliPenal Code, palties and other measures provided for in this
Code shall be applied with aewr to humanitarian principles, pigularly with the respect for

human dignity. An analogous provision is inBed in article 4, section 1, of the Executive

Penal Code (Journal of Law$ 1997 No. 90, item 557) which@urides that “penalties [and]

penal, deterrent and preventive measures are executed in a humane way, respecting the human
dignity of the convicted person” and that “ifgsohibited to use torture or inhuman or degrading
treatment or punishment tife convicted person”. Thgovision contains a command

addressed to organs executiogit orders to abide by the peiples of humanéreatment and

respect for the human dignity each convicted person duringetexecution of all penalties and
penal, deterrent and preventive measures. This applies also to disciplinary penalties.
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12. In connection with the requiments of article 31, paragraBhof the Constitution of the
Republic of Poland, pursuant to the Law ofl2&e 2000 on the amendment of the Law - the
Executive Penal Code (Journal of Laws of 200 60, item 701), an amdment to article 4,
section 2, of the Executive Penal Code wa®duced on 1 September 2003; it currently
stipulates that the resttion of civil rights and freedomsf a convicted person may arise only
from a law and from a legally binding judgem&#ued on the basis of the law. The
amendments imply also that the hitherto bindingvisions of the by-laws for the execution of
preliminary detentiomand the by-laws for the execution of the penalty of the deprivation of
liberty (which had the status of a Resolutadrthe Minister of Justice), in the scope
standardizing the relevant problem issuesrafelring to the rights and duties of persons
deprived of liberty, are shifted to regulaticcentained in codes pursuant to the Law of

24 July 2003 on the amendment of the Law - Ekecutive Penal Code and some other laws
(Journal of Laws of 2003 No. 142, item 1380).

13. Relevant provisions preventing the use diite or other cruel, inhuman, or degrading
treatment or punishment are atsmtained in acts regulating tpenciples of operation of the

Police, the Border Guard, the State Protection Office, the Agency of Internal Security, the
Intelligence Agency, the Prison Service, anel@ommunal Guard. Officers of those services

carry out their duties only within the limits defined by the law. Questions pertaining to the use
by officers of those services of a force, coercive measures or firearms are in particular regulated
in numerous detailed provisions.

Respect for human dignity and observance of human rights

14. Article 14, paragraph 3, of the Law ofpril 1990 on the Police (Journal of Laws
of 2002 No. 7, item 58 as amended) stipulates‘thahe course of the execution of their duties,
Police officers are obliged to respect humagnidy and respect and protect human rights.”

15. Article 9, paragraph 5, of the Law of 12t@er 1990 on Border Guard (Journal of Laws

of 2002 No. 171, item 1399 as amended) stipulatgs‘tih the course of the execution of their
duties, Border Guard officers are obliged to respaman dignity as well as to respect the rights
and freedoms of man and citizen.” In recent years, the Border Guard has not recorded cases of
its officers using torture, inhuman or degragireatment of persons. In 2003, 15 complaints

were filed with the courts pertaining to the aeten by the Border Guard, but they were rejected

by the courts as groundless. The complamig/ever, concerned the validity of the detention

rather than the manner of its execution.

16. Article 12, paragraph 2, of the Lawi#d March 2001 on the State Protection Office
(Journal of Laws of 2001 No. 27, item 298 as amdhdgpulates that “In the course of the
execution of his duties, the officer is obligedéspect human dignity and respect and protect
human rights.”

17. The Law on the Agency of Internal Setyend the Intelligence Agency (Journal of
Laws of 2002 No. 74, item 676), ale23, paragraph 5, stipulates that officers of the Agency
of Internal Security and of the Intelligence ey should carry out appropriate activities in a
manner which to the least possible extent infgign the personal goods of the person who is
subject to these activities.
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18. Article |, paragraph 3, of the Law 28 April 1996 on the Prison Service (Journal of
Laws of 2002 No. 207, item 1761 as amendedyipges that the fundamental duties of the
Prison Service include the ensurance of the obseevaf the rights of persons subject to the
penalty of the deprivation diberty or temporarily detairtk especially humane conditions,
respect for their dignity, health care and relig needs. Article 4, section 1, of the Executive
Penal Code prohibits the use of torture or inorar degrading treatment or punishment in the
course of the execution of penaltiesnale deterrent and preventive measures.

19. Article 1, paragraph 2, of the Laa#29 August 1997 on Communal Guards

(Journal of Laws of 1997 No. 128em 779) provides that the Gulfulfils an auxiliary role
towards the local community, fulfilling its duties with due respect to the dignity and rights of
citizens.

Execution of orders

20. Article 58, paragraph 2, of the Law ofAfril 1990 on the Police (Journal of Laws

of 2002 No. 7, item 58 as amended) stipulatasalpolice officer is under an obligation to
refuse the execution of an order or a commatral superior or a command of a prosecutor,
organ of government administrai or local self-government, tiie execution of this order or

the command would be linked with committing dfence; the police offier should report the
refusal to execute an order or a commandédcdbmmander in Chief of the Police and does not
have to report to his immediaseperiors (art. 58, para. 3). i$lprovision is supplemented with
the provision of articld41a of the Law on the Police, according to which “the provisions of
article 115, [section 18] (definitioof an order), and of articl€¥l8 and 344 of the Penal Code
apply, respectively, to officers of the PolicePursuant to articl818 of the Penal Code,

“A soldier who commits a prohibited act which is an execution of an order does not commit
an offence, unless by executing an ordecdresciously commits an offence.” Article 344,
section 1, in turn, stipulates that “A soldiehewrefuses to execute an order which is a command
to commit an offence or does not execute itsdog commit an offence specified in article 343
(i.e. non-execution or refusal to execute an ord@naexecution of an order in violation of its
content).” Pursuant to section 2, “In the eveneagcuting an order specified in section 1 in
violation of its content for the purpose of a sigraht reduction of the detrimental character of
the act, the court may apply an extraordinary mitigation of the penalty or renounce its
imposition.”

21. Analogous regulations can be found in reference to:

— The Border Guard - in article 63, paragraphs 2 atahdfficer should report the
refusal to execute an order or a command to the Commander in Chief of the
Border Guard) and article 143a of thew of 12 October 1990 on the Border Guard
(Journal of Laws of 200Rl0. 171, item 1399 as amended);

— The State Protection Office - in artid& of the Law of 16 March 2001 on the State
Protection Office (Journal of Lavef 2001 No. 27, item 298 as amend@d);
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— The Agency of Internal Security and the Intelligence Agency - in article 79,
paragraph 1 (an officer should report thisal to execute an order or a command
to the Head of the appropriate Ageheyd article 153 of the Law of 24 May 2002
on the Agency of Internal Security and the Intelligence Agéipurnal of Laws
of 2002 No. 74, item 676);

— The Prison Service - in article 58 (an offiehould report the refusal to execute an
order or a command to a superior, the Doeceneral of the Prison Service or the
Minister of Justice and does not have to report to his immediate superiors) and 58a of
the Law of 26 April 1996 on the Prison Guard (Journal of Laws of 2002 No. 207,
item 1761).

Use of firearms

22. Article 17 of the Law on the Police permits tlse of firearms exclisely in situations
enumerated in this article (e.g. to ward offieect and unlawful assault on the life, health or

liberty of an officer of the Police or anothergen and to prevent actions leading directly to

such an assault), when measures of direetason have proved insufficient or their use on

account of the circumstances of a particular eigenot possible. At the same time officers of

the Police are under an obligation to use firearms in a manner which does the least possible harm
to the person against whom they have been used.

23. According to the Resolution of the Council of Ministers of 21 May 1996 on the specific
circumstances and manner of the use of finsalpy officers of the Police (Journal of Laws
of 1996 No. 63, item 296 as amended):

— Pursuant to section 1, paragh 1, of the Resolution, police officers have the right to
use firearms exclusively in situatioasictly defined by the above law;

— When making a decision on the use of firearms, officers of the Police are under an
obligation to act with special caution, treating firearms as an extraordinary and
ultimate means of direct coercion;

— Before the use of firearms, officers of the Police are obliged to call a person to behave
in a lawful manner and precede this summons with a call “Police”, and in the event
the person does not abide by this summons to threaten the use of firearms by calling
“Stand still - or I'll shoot”, also precedeuth a call “Police”. Should these summons
prove ineffective, police officers are obliged to fire a warning shot in the air;

— Further provisions of the Resolution defineadled principles of the use of firearms
against certain categories of personsgoihlegation to file a report on the use of
firearms, and the principles of basic moriitg whether the use of firearms has taken
place in compliance with the binding regulations.
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24. Article 24 of the Law on the Border Gdarontains regulations analogous to the
regulations pertaining to the Police, with theception of a slightly different catalogue of
situations when the use of fir@as is admissible and with a resation that the use of firearms
not only should take place in a manner that dbedeast possible harm to the persons against
whom firearms have been used, but also cannairbed to kill the person or threaten the life or
health of other persons.

25. The Resolution of the Council of Minissesf 17 February 1998 on defining cases and
circumstances of the use of direct coercion measures and the use of firearms by officers of the
Border Guard and the circumstances and manntieaise of direct coercion measures and the
use of firearms by back-up units of the Bor@arard (Journal of Laws of 1998 No. 27, item 153)
contains regulations analogous to tegulations pertaining to the Police.

26. Article 15 of the Law of 16 March 20@1 the State Protection Office contains
regulations analogous to the ones pertaining t@trder Guard, with slight differences as to the
catalogue of situations when thse of firearms is admissible amith a reservation that the use
of firearms not only should take place in a manner that does the least possible harm to the
persons against whom firearms have been umsedlso cannot be aiéo kill the person or
threaten the life or health of other persons.

27. Resolution of the Council of Ministers2# January 2002 on the specific circumstances
and manner of the use of firearms by officafrthe State Protection Office (Journal of Laws

of 2002 No. 12, item 111) contains regulations analogmtise regulations pertaining to officers
of the Police.

28. Article 26 of the Law of 24 May 2002 on the Agency of Internal Security and the
Intelligence Agency, Resolution of the@hcil of Ministers of 25 March 2003 on the
circumstances and manner of the use of firearms by officers of the Agency of Internal Security
(Journal of Laws of 2003 N@O, item 639) and the Resolutiontbé Council of Ministers of

8 October 2003 on the circumstances and manrné&eaise of firearms by officers of the
Intelligence Agency (Journal of Laws 003 No. 179, item 1751) contains regulations
analogous to the regulations pertaining toSkete Protection Office, with the exception of a
slightly different catalogue of situations when tlse of firearms is admid¢se; this catalogue is
markedly limited with respect to the Intelligence Agency.

29. Articles 20 and 21 of the Law 26 April 1996 on the Prison Serviaad theResolution

of the Council of Ministers of 20 Novemb®996 on specific circumstances and manner of the
use of direct coercion measusesl firearms or a service-trathdog by officers of the Prison
Service and the way of relevant conduct (dalpf Laws of 1996 N. 136, item 637) regulate

the principles of the use of firearms or a sentiegned dog. It should be adequate to the degree
of jeopardy, should take place after a prior warmhtheir use (does not apply if a delay poses a
direct threat to the life of the officer or anotiperson and in situationsfiteed in the law) and in

a manner that does the least possible harmetpéhson against whom firearms have been used,
and cannot in any way be aimed to kill the persotihi@aten the life or health of other persons.
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30. Article 18 of the Law on Guards contaregulations analogous to the regulations
pertaining to the Police, but titatalogue of situations when thse of firearms is admissible is
markedly restrained, and the use of fireastnguld constitute the ultinecourse of action.
However, admission of an officer of a guardhe execution of tasks with combat firearms and

an electric paralyzer is not automatic and takes place only after a motion of the commander of
the guard, by means of an administrative decision issued by the relevant organ of the Police
(art. 16).

31. Detailed regulations contained in Regulation of the Council of Ministers

of 10 July 1998 on specific circumstances aay of conduct during the use of handguns

by officers of the Communal Guard (JournalLafvs of 1998 No. 90, item 571) are analogous
to the provisions regulating the work of the Police.

Circumstances and manner of the use of direct coer cion measur es

32. Article 16 of the Law on the Police an@ tResolution of the Council of Ministers

of 17 September 1990 on defining cases and cistamses and manner wde of direct coercion
measures by officers of the Police (Joliofd_aws of 1990 No. 70, item 410 as amended)
regulate the principles of the use of diregercion measures in the event of non-compliance
with lawful commands of organs of the Police or its officers:

(@) Pursuant to section 2, paragraptend 2, of the Resolution, a police officer
should use direct coercianeasures in a manner which webalssure that the compliance with
lawful commands might cause the least possitdenvenience, and the use of direct coercion
measures should be abstained from if the perstimraspect to whom these measures have been
used has complied with the commands;

(b) Further provisions of the Regulation aefiin a detailed manner the principles of
the use of individual direct cagon measures, e.g. section 1pglates that a police baton may
be used in the event of warding off a direct assault, overcoming active resistance or with a view
to preventing damage to property. It cannoubed with respect to persons using passive
resistance, unless the use of physical force has piog#dctual. It is also forbidden to strike
and shove with a police baton in the headknabdomen as well as unmuscled and especially
sensitive parts of the body, as well as to use with respect to these parts body and hand blocks; to
execute blows with the grip of the multi-purpasevice baton and the use of the service baton
with respect to persons who have been put ndbaffs, leg irons, straight-jackets or restraining
belts and nets. Of exceptional character are siusitivhen there is a need to ward off a direct
unlawful assault on the officer’s own life or healthtloose of another person. In such situations
it is admissible to execute blows and shoves wislervice baton in all parts of the body.

33. Taking into consideration the doubts camdiin addresses of the Ombudsman to the
Ministry of Internal Affairs and Administratioooncerning the regulations of the circumstances
and manner of use of non-penetrating bulletggated from smooth-bore firearms, legislative
measures were taken. The Resolution ofdbencil of Ministers o7 March 2000 amended the
Resolution on the definition of cases and the cirstamces and manner of use of direct coercion
measures by officers of the Police, which aftection 15 added a new section 15a as follows:
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“1. Non-penetratindpullets may be exclusively rubber bullets projected from
smooth-bore firearms or alarm and signal arms.

“2. Non-penetrating Hlets may be used, with theservation of paragraph 3, in
cases of:

“(1) Warding off a direct assault,
“(2) Warding off a violent assault on property,

“(3) Warding off a direct unlawful assault on human life or health or during a
pursuit of the perpetrator of such an assault,

“(4) Mass violationof public order.

“3. Non-penetrating bults may be used within buildings in cases defined in para. 2
points 1-3.

“4. Non-penetrating Hlets are used:
“(2) Firing a warning shot (warning volley) in the air,
“(2) Aiming at the lower part of the body, up to the person’s waist.

“5. In the event of action of close formatiaonssituations of mss violations of public
order, provisions of section 12 paraghs 2 and 3 apply, respectively.”

34. Article 23 of the Law on the Border &d and the Resolution of the Council of

Ministers of 17 February 1998 on the definitiorcates and the circumstances and manner of
use of direct coercion measures by officgrthe Border Guard and on circumstances and
manner of use of direct coerciareasures, as well as the prples of use of firearms by

back-up units of the Border Guard (JourofaLaws of 1998 No. 27, item 153) contains
regulations analogous to the regulations pertaining to the Police, i.e. direct coercion measures a
used in a manner which would assure thatabmpliance with lawful commands might cause
the least possible inconvenience. The Resoldedmes precisely the circumstances warranting
the use of direct coercion measures. Witheesfo women who are evidently pregnant, persons
whose appearance indicates that they are lesslhgears of age, elderly persons, and persons
with evident disabilities only incapacitating grapples are used. The use of blows is prohibited
during the use of physical force, unless the offaxs in self-defence or in order to ward off an
assault on human life or health.

35. The officer records the fact of the usaalirect coercion measure in the duty book and
files a written report to his superior.

36. Article 14 of the Law on the State ProtentOffice and the Resolution of the Council

of Ministers of 1 February 2002 on cases amddihcumstances and manner of use of direct

coercion measures by officers of the Statadation Office (Journal of Laws of 2002 No. 17,

item 154) contain provisions analogous to the @ions regulating the work of the Police, but
the kinds of direct coercion measures are limited.
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37. Article 25 of the Law on the Agency of Irmal Security and the Intelligence Agency and

the Resolution of the Council of Ministers28 March 2003 on direct coercion measures used

by officers of the Agency of Internal Seity (Journal of Laws of 2003 No. 70, item 638)

stipulate that in the event of non-compliance Matiful commands, officers of the Agency of

Internal Security may use physical, technical and chemical direct coercion measures, used for the
purpose of incapacitating or escorting persons or pulling up vehicles.

38. Article 19 of the Law on the Prison Servitip@ates that during thexercise of their
duties officers have the right to use direct coercion measures enumerated in the Law with respect
to persons deprived of liberty. These measuarag be used, if necessary, exclusively for the
purpose of preventing: an atipted assault on the officer’s avife or health or those of
another person, instigation to a riot, blatanodedience, serious violation of law and order,
destruction of property or an escape of a pedaprived of liberty. Strictly defined measures
may be used also against persons other ti@setdeprived of liberty in cases when these
persons seriously violate order in the territofyhe organizational units or in other cases
precisely defined in the Law. Special restdos in the use of direct coercion measures apply
with respect to women, especially pregnant eabtfeeding. Only in justified circumstances
during the escorting or coerced appearanapdrson deprived of liberty may handcuffs, a
restraining belt or leg irons be used for thepmse of preventing an escape of this person or
symptoms of the person’s active aggressionrsifant to the Law, dect coercion measures
cannot be used for a period longer timwarranted by the circumstances.

39. Specific principles of the e®f direct coercion measuréscluding circumstances for
the placement of a prisoner in a security @k, regulated in the Resolution of the Council of
Ministers of 20 November 1996 on specific circumse&anof the use of dict coercion measures
and on the use of firearms or a service-traideg by officers of the Prison Service and a
relevant mode of action (Joal of Laws of 1996 No. 136, ite637). The legal bases and
conditions for the placement of a prisoner in@usiy cell are defined in article 143, section 1,
point 8; article 143, section 2d 3; article 144, section 1;tate 145, sectior®; article 222,
section 2, point 5; article 222a&tions 1, 2 and 3 of the Execu#i?enal Code and in section 78
of the Resolution of the Minister of JustioE31 October 2003 on the maers of protection of
organizational units of the Prison Service.

Use of direct coercion measures

1998 1999 2000 2001 2002 2003
Number of cases of direct 1869 1977 2195 2 559 2414 2 009
coercion measures in units
subordinated to provincial
inspectorates of the

Prison Service

Placement in a security cell

Year 1998 1999 2000 2001 2001 2003
Number of cases 1721 2 758 4 027 4 415 3915 3442

L4
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40. Pursuant to article 14 of the Law on Comnh@zards, an officer of the guard can use

direct coercion measures with respect to@essvho make it impossible for him to execute

duties defined in the Law. At the same time, their use must be adequate to the circumstances al
be indispensable for the achievement of thegl@ance with lawful coomands, and additionally
should be used in a manner that infringesléast on the personal goods of the person with

respect to whom they have baged. Detailed relevant issues aggulated by the resolution of

the Council of Ministers of 27 January 2004 osesg manner and course of use of direct

coercion measures by communal (municipal) dsddournal of Laws of 2004 No. 18, item 169).

41. Pursuant to section 11 oktRegulation of the Minister ¢dealth of 4 February 2004 on
the manner of coerced appearance, acceptidgedeasing persons under the influence of
alcohol and on the organization of sobering-up ceh#meg centres set up or indicated by a
unit of local self-government (Journal lodws of 2004 No. 20, item 192), the use or the
discontinuance of use of a dirextercion measure is the decis@fra physician or a paramedic
upon a consultation with the head of the shifalwother employee appointég the director of

a sobering-up centre. Immediately after the discontinuance of the use of a direct coercion
measure, a physician or a paramedic inspectisghkh status of the person with respect to
whom a direct coercion measure has been used.

42. The use of a direct coercioreasure is recorded in the patient’s card with the following
information:

(@) Reason for the application of the direct coercion measure;
(b) Kind of measure used;
(c) Duration of the use of the measure;

(d) Description of a reaction of the pensduring the use of the direct coercion
measure and after its discontinuance.

Inspection of I Ds, detention, search of persons

43. Resolution of the Council of Ministeof 17 September 1990 on the manner of
ID inspection, detention of persons, searcharsons, search of luggage and inspection of
cargo by officers of the Police (JourmdlLaws of 1990 No. 70, item 409 as amended):

— Pursuant to section 2 of the Resolution, ptioattending to their professional duties
arising from the Resolution, police officaease obliged to provide: their rank, first
name and given name, in the case of plainclothes policemen also their service ID,
as well as the legal basis for and the cause of undertaking a given activity;

— Moreover, the Resolution defines the madeonduct of officers of the Police
during ID inspection, detention of persoanad search of persons, inspection of the
contents of luggage and of cargo in portd atations and in means of land, air, and
water transportation.
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44. The Resolution of the Council of Minissesf 18 April 2003 on the manner of execution
and documentation of: 1D inspemti, detention of persons, searctpefsons, search of luggage
and inspection of cargo by officers of the Agenéynternal Security (Journal of Laws of 2003
No. 91, item 856) contains regulations analogoubdaegulations pertaining to the Police, and
an officer of the Agency of Internal Securitygurto attending to their professional duties is at
all times under an obligation togsent his service ID or aneidtification badge in a manner
allowing the person with respect to whom paiae activities are undertaken to read the number
of the document and the name of the issuingrgrga well as offer the legal basis for and the
cause of undertaking a given activity. Afficer is also obliged, on demand, to allow the
particular person to record these data.

45. An officer of the Agency of Internal Seity may detain a person when he reasonably
suspects that the detainee has committed an offence whose prosecution belongs to the tasks of
the Agency of Internal Security and it is probable that the person may escape or hide or obliterate
the evidence of the offence, or fherson’s identity cannot be established.

46. Pursuant to the provision of article 11rgmmaph 1, of the Law on the Border Guard,
officers of the Border Guard, when exercising their statutory duties, have the right to:

— Conduct searches of persons, inspect theeotsDf luggage and of cargo in ports
and stations and in means of land, ang water transportation with a view of
excluding the possibility of committing offiees or misdemeanours, especially
directed against the inviolability of the State border or the security of international
transportation;

— Inspect IDs or establish in a different manner the identity of a person;

— Detain persons in the manner and casésettin the provisions of the Code of
Criminal Procedure and othiaws (e.g. pursuant tarticle 101 of the Law of
13 June 2003 on Aliens andadicle 40 of the Law of 13 June 2003 on Granting
Protection to Aliens in the Territory ofétRepublic of Poland)na bring them to the
relevant organ of the Border Guard.

47.  During the inspection of an ID and the d#ien of persons pursuant to the provision of
article 11, paragraph 2, of the Law on the Border Guard, officers of the Border Guard share
respectively the rights and obligations of offeeif the Police. Pursuant to the provision of
article 11, paragraph 3, of the Law on the Boi@eard, the detainee should immediately - in the
event of a justified need - undergo a meldgamination or be administered first aid.

48. The mode of coerced appearance of detameeficers of the Border Guard is defined
in Resolution of 25 March 2002 (Joufmé Laws of 2002 No. 37, item 351).

49. The mode of conducting medicaaminations for persons detained by officers of the
Border Guard is defined in Resolution2x June 2002 (Journal of Laws of 2002 No. 98,
item 893).
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Use of direct coercion in mental hospitals

50. Pursuant to article 18, paragrdplof the Law of 19 August 1994 on the Protection of
Mental Health (Journal of Laws of 1994 Nid 1, item 535 as amended) the course of
activities envisaged in the abolaw, direct coercion with reggt to persons with mental
disturbances may be used only when these persake an assault on their own life or health,
the life or health of another ®n, general security, or in aolént manner destroy or damage
objects in their immediate surroundings, or wagurovision of the Law authorizes the use of
direct coercion. Moreover, pursuant to artigfedirect coercion with respect to persons
admitted to a mental hospital without their congeay be used also when it is necessary for the
conduct of indispensable mediciretivities aiming at the remolaf the causes of admission
without the person’s consent as envisaged by #ve Direct coercion may likewise be used in
order to prevent the person’s unlawfupdeure from the mental hospital.

51. The use of direct coercion consisthatding down a person, coerced administration of
medication, immobilization or isdi@n, which cannot last longer than four hours. In case of
need, a physician, upon a persamedmination of the patiennay prolong the immobilization
for further six-hour periods. The prolongati@hnmmobilization or isolation for periods in
excess of 24 hours is admissible only in hospitalditions. Prior to the use of direct coercion,
the person with respect to whom it is to be usegppropriately warrte The least inconvenient
measure possible should be chosen and duranggk of direct coeion special care and
consideration for the persangood should be exercised.

52. The decision to use direct coercion rests wigthysician, who defines the kind of direct
coercion measure and personally supervises its ggacun psychiatric hospitals and in social
welfare homes, when it is impossible to obtain an immediate decision of a physician, the use of
direct coercion is decided on by a nurse, whamider an obligation to notify a physician without
delay. Every single case of the use of dimarcion is entered into medical documentation
(article 18, paragraph 2, of the Law thre Protection of Mental Health).

53. After ordering direct coercion, a physicidls fout a card of the use of such measures,
providing the reasons for theausf direct coercion, its kind and the duration of immobilization
or isolation; the card is supplemented togh&ent’s medical documéation (section 11.1 of the
Resolution of the Minister of Health and Sodiéélfare of 23 August 1995 on the manner of use
of direct coercion (Journal of Laws of 1995 NO31litem 514)). An order to use or prolong the
use of direct coercion is reted by a physician also the person’s medical documentation,

with a description of the reasoasd circumstances of the usfedirect coercion, its kind and
duration (sectiori2, paragraph 1, of the Resolution). If the order to use direct coercion in the
form of immobilization or isolation was made byarse, she/he records the reasons for its use in
the patient’s card, about whicheghe notifies a physician, whichsalshould be recorded as an
appropriate entry in the card. The nurse iseminore obliged to record information on the use
of direct coercion in a nurse’s report.

54. Moreover, pursuant to article 18, pargir&, on the Protection of Mental Health and
pursuant to section 12.2 of the Resolution, a igieys from the health-care centre that has
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used direct coercion notifies the head of the centre by means of a special form, and another
physician - a physician-specialist in psychianthorized by the voivode, who within three days
evaluates the validity of the use of direct coercion.

55. Pursuant to section b7 the abovdResolution, direct coercion in a psychiatric hospital,

in a social welfare home or for the purpose ofding a person directed to a psychiatric hospital
may be used exclusively by specially trained peedics or in their presence. The training of
employees in the use of direct coercion measures is organized by the head of a hospital, a social
welfare home or an emergency health-care unit (emergency service).

56. Detailed regulations on the manner of useirgfct coercion and a specimen of a card
and notifications are defined in the Resolutionha& Minister of Health and Social Welfare
of 23 August 1995 (Journal aws of 1995 No. 103, item 514).

57. In connection with irregulies in decisions related tmmission to a psychiatric

hospital without a person’s consent (e.g. isguipinions and certificates without a personal
examination; lack or an insufficient justificatioha direct threat), #gnNational Consultant for
Psychiatry compiled “Recommendations on the piaar of opinions and certificates issued by
experts and authorized physicians for the pwrprigudicial decisions in cases concerning
admissions of a mentally sick person to a psfciti hospital or a discharge of such a person
from this hospital.”

58. The irregularities in the ingmentation of the Law on therotection of Mental Health,
mainly regarding non-compliance with the prowiss about the consent to treat persons admitted
to psychiatric hospitals with their consentedircoercion and decisionslated to psychiatric
cases, became an important basisafdraft amendment to the abdwew, envisaging, inter alia,
the appointment of the ombudsmen for mental pttjevho will be delegad to hospitals and

will on site clarify oral complaints of patients.

59. See also information related to article 11.
Extraordinary measures

60. All infringements ohuman rights guaranteed by the Constitution (including the
prohibition of torture) constitute an infringement of the Constitution and are treated as an
offence. Interference in the sphere of rigintsl freedoms on the paftthe legislative or
executive authority may occur only in cases enumerated by the Constitution and only when
necessary for the protection of security or publfiter, the natural environment, health or public
morals, or possibly also the freedonmsl aights of other persons (art. 31).

61. Chapter Xl of the Constitution indicates whaf the civil rights and freedoms may be
subject to derogation or limitation in situations of extreme danger. Extraordinary measures may
be introduced by a law or by regulation, whicllsbe publicized, in sittions of particular

danger, if ordinary constitutioheneasures are inadequate. Actions undertaken as a result of the
introduction of any extraordinary measure shalpb@portionate to the exigency of threat and

shall be intended to achieve the swiftestaegton of conditions allowing for the normal

functioning of the State.
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62. The Constitution provides for three kinds ofra@rdinary measures: martial law, a state
of emergency and a state of maludisaster (a detailed revigsvprovided in the fifth periodic
report of the Republic of Poland on the implemaéion of the provisions of the International
Covenant on Civil and Political Rights (CCPR/CIPZD04/5)). Issues pertaining to individual
extraordinary measures are regulatedatail in separate\les passed in 2002:

— The Law of 18 April 2002 on a State of tNeal Disaster (Journal of Laws of 2002
No. 62, item 558);

— The Law of 21 June 2002 on a State of Emergency (Journal of Laws of 2002
No. 113, item 985);

— The Law of 29 August 2002 on Matrtial Law and Competencies of the
Commander in Chief of the Armed Foraesd the Principles of His Subordination
to Constitutional Organs of the RepubdicPoland (Journal of Laws of 2002
No. 156, item 1301).

63. The catalogue of rights and freedoms #ratnot subject to limitation during the period

of introduction of the state of public emergencyéfined in article 233 of the Constitution. The
scope of limitation of the freedoms and rightpefsons and citizens in times of martial law and

a state of emergency shall not concern the freedmusights envisaged article 30 (dignity of

the person), articles 34 and 36 (citizenship), arB8€protection of life), article 39 (prohibition

of scientific experimets without consent), article 40 @tribition of torture) and article 41,
paragraph 4 (humane treatmeatrticle 42, paragraph #ifmane treatment), article 42

(ascription of penal liability), article 45 (access to a court), article 47 (personal rights), article 53
(conscience and religion), article 63 (lodging petitions), as well as articles 48 and 72 (family and
child). Furthermore, it shall be prohibited to limit the freedoms and rights of persons and
citizens solely on grounds ddice, gender, language, religionask of it, social origin, ancestry

or property.

64. In addition, in order to minimize the scopemgérference in human freedoms and rights,
article 233, paragraph 3, of th@stitution enumerates the rigtasd freedoms that arise from
the Constitution and that may be limited by means of a law during a state of natural disaster.
They are as follows: article 22 (freedom obeemic activity), articlell, paragraphs 1, 3 and 5
(personal freedom), article 50 (inviolability thfe home), article 52, paragraph 1 (freedom of
movement and stay in the termyaof the Republic of Poland), tasle 59, paragraph 3 (the right

to strike), article 64 (the right of ownerphi article 65, paragraph 1 (freedom to work),

article 66, paragraph 1 (the rigbtsafe and hygienic condition$ work), as well as article 66,
paragraph 2 (the right to rest).

65. A separate Law of 22 November 2002 onReeompense of the Material Loss resulting
from the limitation of the freedoms and rights of persons and citizens during a period requiring
the introduction of extraordinary measu¢ésurnal of Laws of 2002 No. 233, item 1955)

stipulates also that each pamswvho has incurred a materias$oresulting from a limitation of the
freedoms and rights of persoasd citizens during a periodquiring the introduction of

extraordinary measures may claim compensation from the State Treasury, which will comprise a
recompense of the material loss, without prefitjch the injured person may have gained had

no loss occurred.
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66. Poland is also a State party to a numbéreaties in the field of humanitarian law,
including the Geneva Conventions of 194 @ahe Optional Protocols of 1977, which also
envisage the prohibition of torture. Itvi®rthwhile mentioning that as of 20 May 2004,
pursuant to Regulation No. 51 of the Presidgrthe Council of Ministers, a Commission for
International Humanitarian Law was set iyofiitor Polskiof 2004 No. 23, item 402), whose
duties include submitting to the Presidentra Council of Ministers periodic opinions on
legislative, organizational andlecational actions that should ta&en with a view to assuring
the implementation of the obligations of the Relpuof Poland in thdield of international
humanitarian law; putting forward suggestions angheparation of legal acts with a view to
introducing into Polish legislain the norms of international hamitarian law; preparing draft
training programmes on issues related to iriomal humanitarian lawas well as providing
opinions as to the position of the Republidaland at international conferences and on the
manner of implementation of the obligats arising from those conferences.

67. In the period under consideration, no chamgels place in the Polish educational system

in the area of legal solutions and practice relatingorporal punishment: it is inadmissible, and
the possibility of its use is not envisaged in any document. See also information in article 24 in
the fifth periodic report of the Republic of Pothon the implementation of the provisions of the
International Covenant o@ivil and Political Rights, paragraphs 381-382.

Articles 3 and 8 - Extradition
Extradition

68. Article 55 of the Constitution oféhRepublic of Poland stipulates thia¢ decision
concerning the admissibility of extradition is taken by a court and prohibits an extradition of a
Polish citizen and a person suspected of the commission of a crime for political reasons but
without the use of force. Bise questions are regulatedietail by the Code of Criminal
Procedure and international bilateral and multilateral agreements.

69. Within the Code of Criminal Proceduhe problems of extradition are regulated in
chapter 65, “Requests of foreigrags for the extradition or trahsf prosecuted or convicted
persons or for handing over of property”. Itshbe indicated here that it is the Minister of
Justice and not the Prosecutor General who is at present a competent authority as to an
extradition or a refusal of an extraditidn.

70. The remaining issues related to the coafske proceedings did not undergo significant
changes. Proceedings are commenced at the moment when an authority of a foreign State
requests an extradition of a prosecuted persothéopurpose of proceeding the person for an
offenceor for the carrying out of a sentence otet¢ion order. After hearing the person and
securing the evidence which can be found incthuntry, a prosecutoritiates proceedings in a
provincial court competemationae locj which makes a decision abdbe request of a foreign
State for extradition. The decision of the cour ba appealed against. If the court made a
decision about the inadmissibility of extradrii extradition cannot take place. When the
decision becomes legally valid, the courfards the decision along with the case
documentation to the Minister of Justice, whfier making the final decision on the request,
informs about it a relevant authority of a foreign State.
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71. Pursuant to the Law of 10 January 2683he amendment of the Law - Code of
Criminal Procedure, the Law - Regulations introthg the Code of Criminal Procedure, the Law
on the Star Witness and the Law on the Protectidlagsified Informatia (article 1, point 230;
Journal of Laws of 2003 No. 17, item 155), ameadts were introduced into the Code of
Criminal Procedure due to wini@rticle 604, paragraph 1, wastended by the addition of

points 6 and 7, according to which extradition is masible in the event of a justified fear that
in the State requesting extradition the person beagentenced to the death penalty or such a
penalty may be executed, or that the &dited person may be subjected to torture.

72. As of 1 May 2004 provisions of the Law of 18 March 2004 on the amendment of the
Law - The Penal Code, the Law - Code of Criminal Procedure and the Law - Code of
Misdemeanours entered into force (Journdlaks of 2004 No. 69, item 626) changed the title
of chapter 65 of the Code of Criminal Procedwr&Extradition and transport of prosecuted or
convicted persons or handing over of propertythe motion of foreign States” and introduced
into article 602 a new paragraph 1, which stipulétes “with the reservation of the provisions

of chapter 65b, extradition is arsender of a prosecuted or conedtperson, at the request of a
foreign State, for the purposes defined in [sect®n](Section 2 stipulatethat “in the event of

an authority of a foreign State requesting amaslition of a prosecuted person for the purpose of
proceeding against the person for an offemrckor the carrying out of a sentence or detention
order, a prosecutor hears this person and, when necessary, secures the evidence which can be
found in the country, after whiche initiates procelngs in a provincial court competent

rationae loci”)

73. The amendments also introduce intoRbésh legal system the institution of the

European arrest warrant (chapter 65a “Request to a member State for an extradition of a person
prosecuted under the European arrest warramt’taapter 65b “Request of a member State for

an extradition of a person prosecuted under the European arrest warrant”). This institution will
be discussed in grea detail below.

74. Statistical data on extraditis conducted by Poland iretperiod covered by the report
are given in the following table:

Year No. of motions considered No. of decisions on refusals
in extradition cases of extraditions
1998 30 5
1999 43 3
2000 52 5
2001 42 3
2002 63 5
2003 56 2

75. With reference to 10 proceedings, decismma refusal of an extradition were made
after the courts competent to decide on the legal validity of extradition assumed that a
formulation of a positive opiniowould violate article 3 of the European Convention on the
Protection of Human Rights afadindamental Freedoms, while in two cases a refusal of an
extradition resulted from granting the prosecysetsons refugee status and asylum. The
remaining cases of refusal were motivated as follows: recognition of the fact that the person
whose surrender was requested was a Polish citizen (3); recognition of the fact that the
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extraditable offence could not be valid for an extradition (7), by reason of lapse of time from
prosecution or punishment of the extraditablerufée the personal situation of the prosecuted
person or the fact that the extraditable offe was committed in the territory of Poland.

76. In the years 1998-2004, Poland entered ireddhowing bilateral agreements relating
to extradition:

No. Title of agreement Date of signing Date of entry Publication of
ratification into force agreement
1. | Agreement between the Republic 3 June 1998 2 December 1999 2000/5/51
of Poland and Australia on
extradition

2. | Agreement between the Republic 17 July 2003 - -
of Poland and the Federal Republic
of Germany on supplementing and
facilitating the use of the European
Convention on Extradition of
13 December 1957

3. | Agreement between the Republic 10 July 1996 18 September 1999  1999/93/1066
of Poland and the United States
of America on extradition

77. Moreover, as of 13 September 1993, @ipam other agreements on extradition
concluded earlieRoland has been a party alsdahie European Convention on Extradition

of 1957, to the Optional Protocol to it of 1978dao the Second Optional Protocol to it of 1978
(Journal of Laws of 1994 No. 70, item 307).

European arrest warrant

78. The mechanism of the execution of the Eaawparrest warrant consists in a mutual
recognition of specific decisions tife judiciary of the Europedsnion member States, and in
particular in the surrender from the territorytioé Republic of Polandf a person prosecuted
under the European arrest warrant with a vieprtweeding against the person, in the territory
of another European Union member State, for a criminal offence or for the carrying out of a
sentence or another measure cadmgjsn deprivation of liberty.

79. In a situation when a judicial authorityafe State applies for a surrender of a person for
the purpose of either carrying out a penalty dd@ad by this authority (surrender is admissible
when the penalty of at least four monthsleprivation of liberty was imposed) or proceeding
against the person (surrendeadsnissible when the proceedings relate to an offence whose
upper limit of custodial sentence is no less thanyaae), the decision of this authority should

be enforced within a strict, short and prelsispecified time frame, with the attendant limited
possibilities for a refusal and a simplified form of application for the execution of such a
decision.

80. In the event of obtaining the Europeansvearrant, a prosecutor conducts a hearing of
the person under the warrant anbrms him/her about the contsrof the European arrest
warrant and about a possibility @kpressing consent for the sumder or conserfbr abstaining
from the principle of exceptionality (article 607section 1, of the Codef Criminal Procedure),



CAT/C/67/Add.5
page 21

upon which the prosecutor files a cagth the provincial court competerdtionae loci The
European arrest warrant may be linked vaitnotion on the use of preliminary detention or
another protective measure.

81. If simultaneously with the issue of tharopean arrest warrant a European Union

member State applies for the hearing of tresecuted person, the person should be heard prior

to the consideration of the warrant. The reptakes place in the presence of the person

indicated in the European arrest warrante Buropean arrest warrant does not envisage the
possibility of excluding the surrender of nationals of the requested State, which is a consequenc
of the principle of EU citizenship. Coop&am under the European arrest warrant does not

contain a political stage of a decision, and the witself is an autonomoudecision of judicial
authorities. This is, then, an exclusively legalqadure, taking place directly between judicial
authorities.

82. The European arrest warrant does not resalffiimal “surrender” of a Polish citizen to
another judicial system. In the event ofi@position of a sentence, the State to which the
person was surrendered is undephligation to “return” the Ash citizen to serve his/her
penalty in Poland.

83. In regulations pertaining to the Europ@arest warrant, the following provisions of
chapter 65b are of special interest:

— The court makes a decision related togheender within 60 days of the day of
detaining the fugitive. If the fugitive hassued a statement abdus/her consent to
the surrender or consent to abstain from the principle of exceptionality, the time
frame is 10 days starting from the day of the issue of the statement;

— The execution of the European arrest warnaay be refused, intetia, if it concerns
offences which under Polish law have been committed in their entirety or in part in
the territory of the Republicf Poland, as well as on a Paliship or aircraft, and if
the prohibited act under the European amestant is punishable in the issuing
country with a lifetime depration of liberty or another measure consisting in
deprivation of liberty without a possiity of applying for its shortening;

— The European arrest warrant issued forebkecution of the penalty of deprivation of
liberty or another measure consisting in deprivation of liberty with respect to the
fugitive who is a Polish citizen or is granted the right to asylum in the Republic of
Poland, if the person does not express traisent to the surrender, is unenforceable.
The execution of the European arrest warraay be refused if it was issued for the
above purpose and when the territory @& Republic of Poland is the fugitive’s
domicile or a place of permanent residence.

When refusing the surrender of a person feraforementioned reasons, the court decides on the
execution of a penalty or a measure ruled on byuticial authority of the State issuing the
European arrest warrant.
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84. In the period from 1 May until 7 September 2004, Poland received 8 European arrest
warrants (from Belgium, Spain, France, Hungand Lithuania), of which 3 were executed.
Poland issued 44 arrest warrants; 5 of the 9 wemisent abroad for exesan were carried out.
The remaining warrants have been forwardelhterpol, which conducctions aiming at the
detention of the persons indicated in the warrants.

Expulsion of an alien

85. Extradition should be differentiated from theulsion of an alien, which constitutes a
unilateral administrative act and may occur ndy drecause of the commission of an offence by
an alien. This institution is regulated first of all by the provisions of chapter 8 of the Law

of 13 June 2003 on Aliens (Journal of Law¥®2003 No. 128, item 1175), which took effect

on 1 September 2003.

86. The Law of 13 June 2003 on Granting Primdecto Aliens in the Territory of the
Republic of Poland (Jonoal of Laws of 2003 No. 128, item 1176jroduced a new institution of
tolerated stay. The above laws, with speemaphasis on the new institution, were discussed in
great detail in the fifth periodic report of tRepublic of Poland on ¢himplementation of the
provisions of the International Covenant on Civil and Political Rights.

87. Pursuant to article 89 of the Law on Abea decision on expulsion is not issued, and
when issued it is not carried out, if there srasons for granting permission for tolerated stay
under article 97 of the Law of 13 June 2003 on Grgrfirotection to Aliens in the Territory of
the Republic of Pland, inter alia:

— Expulsion of an alien would be possibleytd a State where the person’s right to
life, liberty and personal security walbe threatened, where he/she might be
subjected to torture or inhuman or degngdreatment or punishment or might be
forced to work or deprived of the right adfair court trial obe penalized without a
legal basis as defined in the Conventon the Protection of Human Rights and
Fundamental Freedoms, done in Rome d&fovember 1950 (article 97, paragraph 1,
of the Law on Granting Protection to Alieimsthe Territory of the Republic of
Poland);

— Expulsion of an alien would be possibleytd a State where it is inadmissible on
grounds of a judicial decision on the inadnbdgy of an expulsion of an alien or on
the basis of a final decisiaf the Minister of Justice on the refusal of the expulsion.

The above regulations arise also from Polandfdrhent of the provision®f article 33 of the
Geneva Convention relating tioe Status of Refugees.

88. Applications for making a decision on gragtiolerated stay are filed to the voivode by

the authorities obliged to execute the decision on expulsion (Border Guard, Police), in cases
when after the issue of a decision on the expulsion the aforementioned circumstances present
themselves, or if the decision on the expulsion becomes unenforceable for reasons independent
of the authority which is obliged to execute it.
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89. Pursuant to article 104, paragraph 1, olLéa® on Granting Protection to Aliens in the
Territory of the Republic dPoland, permissions for toldea stay are granted by:

(@) Voivode:

Ex officio, in a decision on a refusafl expulsion, when in the course of
proceedings for the expulsion of an alien he concludes that there occurs any of
the circumstances specified in article 97, point 1 or 4,

At the request of the authority obligemlcarry out a decision on the expulsion
in the case when the circstances specified in article 97, point 1 or 4, present
themselves after the issue of a dexison the expulsion or if the decision on
the expulsion becomes unenforceableréasons independent of the authority
which is obliged to execute it;

(b) President of the Office for Repatriation and Aliens:

Ex officio, in a decision on a refusal gfanting refugee status, if there occurs
any of the circumstances specified in article 97;

At the request of an alien staying in the territory of the Republic of Poland as
to whom a decision specified amticle 97, poin8, was made;

(©) The Council, when as a result of cdesing an appeal against the decision on
granting refugee status it concludes that there occurs any of the circumstances specified in

article 97.

90. New legal regulations relating to aliend dot introduce any significant changes with
respect to authorities issuing a decision on expulsion and appellate procedures as compared to
the Law on Aliens of 1997 (currently thisdefined in article 92.1of the Law on Aliens

of 13 June 2003

91. The number of decisions on expulsion fromterritory of the Rgublic of Poland and
the number of persons these demisi concerned are as follows:

Year Number of decision Number of persons
1998 8 037 9053
1999 8 531 9120
2000 9226 9987
2001 7 657 8 497
2002 7503 8 280
2003 7 868 8 410
Total 48 822 53 347
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92. The discrepancy between the numbeteaisions on expulsion and the number of
expelled persons arises from the fact thaténa@sions on the expulsion of an alien from the
territory of the Republic of Poland concern sometimes both a legal guardian (e.g. a parent) and
minor family members. Pursuant to the psbomn of article 94 of the Law of 13 June 2003 on
Aliens, the decision on the expulsion of a minorrat his/her country of origin or to another
country is carried out only on condition the minogisgranteed there tlware of the parents,
other adults or care institutions, in accordawié the standards defined in the Convention on
the Rights of the Child, adopted by the Uditéations General Assefylion 20 November 1989
(Journal of Laws of 1991 N@20, item 526 and of 2000 No. 2, item 1Moreover, pursuant to
article 94, paragraph 2, of the Law on Aliens, aanialien can be expelled only in the custody
of a legal representative, unless the decision pnlsion is carried out in such a way that the
minor is transferred to a legal representativa cgpresentative of relevant authorities of the
State to which the expulsion takes place.

93. From 1 September until 31 DecemB@03, applying article 89 of the Law

of 13 June 2003 on Aliens, in 22 cases decisionexpulsion were not taken or not carried out
on account of circumstances specified in &t87, points 1-4, of the Law on Granting
Protection to Aliens in the Territory of the Réblic of Poland. Howeveno data are available
as to which of these cases related to the cistantes specified in paragraph 1 of the article
quoted above.

94. From 1 September 2003 until 31 December 2883 ermits for tolerated stay were
granted, including 17 on account of circumstarspeified in article 97, point 1, of the Law
of 13 June 2003 on Granting Protectito Aliens in the Territorgf the Republic of Poland.

95. There are no statistical data as to the numbeases in which prior to 1 September 2003
a decision on expulsion was not taken or natied out on account of its violation of the
provisions of the Convention on the Protectiotdaiman Rights and Fundamental Freedoms.
At that time competent authorities were not urateobligation to record such information.

Article4 - Legal regulationsfor the penalization of acts of torture

96. Article 40 of the Constitutioof the Republic of Poland, &ss already been mentioned,
stipulates that “No one may belgected to torture or cruehhiuman or degrading treatment or
punishment. The application of corpbpunishment shall be prohibited.”

97. Polish criminal law - in article 3 of theri® Code and in article 4 of the Executive

Penal Code - contains general guidelines on the imposition of penalties and penalty measures,
based on the respect for the principles of humaaitesm, human dignity, and the prohibition of
the use of torture or inhuman or degrading treatment.

98. Article 123, section 2, of the ifsd Code envisages the pegaif deprivation of liberty
for a term of no less than 5 years or the perddltyeprivation of libertyfor a term of 25 years
for a war crime consisting in subjecting tottwe or cruel or inhuman treatment persons

who surrendered, laid down their arms @kiad any means of defence; the wounded, sick,
shipwrecked persons, medical parsel or clergy; prisoners of waivilians in an occupied
area, annexed or under warfare, or other penstiosare protected by international law during
warfare.
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99. In turn, article 246 of theenal Code provides a legahfnework for the prosecution of
acts constituting acts of torture which are not war crimes. The provision envisages the penal
liability of a public official or anyone actingnder his/her orders for the purpose of obtaining
specific testimony, explanations, informationaostatement, uses force, unlawful threat, or
otherwise torments another persother physically or psychologically. This act is punishable
by deprivation of liberty for #&erm of between 1 and 10 years.

100. Article 247, section 1, of thenal Code envisag@enal liability for tormenting a person
deprived of liberty either physically or psychalcglly. This act is punishable by deprivation of
liberty for a term of between 3 months and 5 geahile if the perpetrator acts with particular
cruelty, he shall be subjecttioe penalty of deprivation of libgrfor a term of between 1 and

10 years (sect. 2). Furthermore, a public adfievho, despite his/her duties, allows the act
specified in section 1 or 2 to be committed, shall be subject to the penalty specified in these
provisions (article 247, seoti 3, of the Penal Code).

101. The list of subjects covered by the terma plblic official is enumerated in article 115,
section 13, of the Penal Code. They are as follows:

— President of the Republic of Poland;

— Member of Parliament, senator, councillor;

— Member of the European Parliament;

— Judge, juror, prosecutor, notary pubtourt executive officer, court probation
officer, a person adjudicating in cases afittavention or in disciplinary authority
operating in pursuance of a law;

— A person who is an employee in the Goveemt administration, other State authority
or local government, except when he/pleforms only service-type work, and also
other persons to the extent to which tlaeg authorized to render administrative
decisions;

— A person who is an employee of a State auditing and inspection authority or of a local
government auditing and inspection authority, except when he/she performs only
service-type work;

— A person who occupies a managepasition in another State institution;

— An officer of an authority responsiblerfthe protection of public security or an
officer of the Prison Service;

— A person performing active military service.
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102. Furthermore, provisions of the Penal C@des. 318 and 344) apply in lieu of previous
criminal provisions relating to the liability of officers as defined in the Laws on the Police, on
the Agency of Internal Security and Intelligence Agency, and on the Border Guard.

103. A detailed discussion of thegtdations inscribed in chapt&tLI| of the military part of
the Penal Code, Offences against the Rulé&ebhviour to Subordinagewas provided in the
presentation of the implementation of teeommendation of the Committee relating to the
elimination of the so-called “wave” phenomenorihia army, in section Il of this report.

104. The notion of “mental or physical tormeafipears in the provisions of criminal law in

an unchanged form, starting from the first comprehensive codification of criminal material law
of an independent Polish State, i.e. the P€oale of 1932. Torment is defined as any action
marked by an intention to inflict physical moral harm on a person who remains in a state of
dependence on the perpetrator, or on a vuihen@erson. Such action may be both active

(e.g. delivering blows, beatyh and passive (e.g. neglefusal to provide food).

105. Under the circumstances, it should be receghiizat the notion of “mental or physical
torment” corresponds fully to the notion of “tore” as defined in the relevant Convention.

106. It should be noted at this point thapmnciple any unlawful behaviour threatening the
bodily integrity of a person, his/her freedom, honaurconscience, even if perpetrated for
reasons other than the desire titicghpain or psychological torment, is typified as an offence,
as already mentioned in the previous report.

107. The Penal Code containewanber of detailed norms thatevent particular cases of
cruel or inhuman treatment. Specialpdrasis should be laid on the following:

— Atrticle 148, section 2, of theenal Code, envisaging thenalty of deprivation of
liberty for a minimum term of 12 years, the penalty of deprivation of liberty for
25 years or the penalty of deprivation oflity for life for the perpetrator of a killing
of a human being, inter aligith particular cruelty;

— Atrticle 189, section 2, of theenal Code, envisaging thenalty of deprivation of
liberty for a term of between 1 and 10 ye#or whoever deprives a human being of
his/her liberty, if the deprivation of libergxceeded seven days, or was coupled with
special torment;

— Atrticle 207, section 2, of theenal Code, envisaging tpenalty of deprivation of
liberty for a term of between 1 and 10 yefarswhoever mentally or physically, with
particular cruelty, mistreats a person close to him/her, or another person being in a
permanent or temporary state of dependemdbe perpetrator, a minor, or a person
who is vulnerable because of hisf mental or physical condition.

108. Data pertaining to convictions for ofters defined in article 148, section 2, of the
Penal Code, articl&89, section 2, and article 207, sentR, of the Penal Code in the
years 2000-2003 were as follows:
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Article of the Number of persons convicted in a given year
Penal Code | 1998*| 1999 | 2000/ 2001| 2002 2003]  1st half of 2004
Final convictions No#final convictions
Article 148, 8 53 60 238 224 266 106
section 2
Article 189, 24 54 81 88 88 No data No data
section 2 available available
Article 207, 14 36 56 42 125 88 37
section 2

* The period when the Penal Codel@®7 was in force (as of 1 September 1998).

109. It must be stressed that pursuantticlarll of the Penal &le, the same act may
constitute only one offence. If, however, anteas features specified in two or more provisions
of penal law, the cotishall sentence the perpetrator for one offence on the basis of all
concurrent provisions. In such a case thetcshall impose the penalty on the basis of the
provision providing for the most severe penalthich shall not prevent the court from imposing
other measures provided for in law on the basallafoncurrent provisionsMoreover, pursuant
to article 12 of the Penal Codevo or more prohibited acts obnduct undertaken at short
intervals with premeditated intent shall be regards one prohibited act; if the subject of the
assault is a personal interest, the condition fgamding many acts as a single prohibited act is
the specific identity of the injured.

110. Reasons for the indictment and sentenciregperpetrator for an offence are defined in
the Code of Criminal Procedure.

111. With regard to offences committed in thengrit must be said that the provisions of
article 343, section 1, 2 and 3, oétRenal Code define as an offe the behaviour of a soldier
who does not execute an order, refuses to exéomt@xecutes an order in violation of its

content. In the context of these provisions, @fcsgl interest is article 318 of the Penal Code,
under which a soldier who perpetrates a pritdubact does not commit an offence, unless by
executing an order he consciously commits an offence. Penal liability rests on the principle of
guilt. Subjection to torture as envisagedha Convention or torment as defined in the

Penal Code are always intentibnéfences; therefore, if a soldier mentally or physically

torments a person as a result of the execution of@er, he shall be accountable for this act

as for any other intentional offence committed by someone’s order.

112. The prosecution of the offence of “mentapbysical torment” under Polish law occurs
on a motion of the injured person. The injuredipa have the right to submit a notice of an
offence as about each offence prosecuted ex @ffaeid furthermore have the right to file an
indictment in court in the event that the $tptosecutor decides twice on the discontinuation of
the proceedings (articles 55, 8en 1, and 330, section 2, of thedz of Criminal Procedure).

In turn, in the event that the submitted netof offence has not been acted upon by the
adjudicating authority, the injured party filing it shall have a right to bring an interlocutory
appeal (article 306, section 3,tbe Code of Criminal Proced®): The injured parties are a
party to preparatory proceedings, and they caeapgs a party before the court if they express
such an intention.
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113. As aresult of the most recent ameadtto the Code of Criminal Procedure

(1 July 2003), provision section 3, was introduced article 51 of the Gae, which allows for
the exercise of rights of an injured persoraljyerson who has custody of the injured person if
the latter is vulnerable, especiallydagise of his age or health status.

114. Pursuant to article 105 thie Penal Code, the periofllimitation does not apply to
crimes against peace, crimes against humanityar crimes, nor daethe period of limitation
apply to the intentional offence of homicideflicting serious bodily harm, causing serious
detriment to health ateprivation of liberty connected witharticular torment perpetrated by a
public official in connection with # performance of official duties.

115. The statute of limitation regarding actionsmected with offences committed by, or by
order of, public officials and which have not been prosecuted for political reasons shall be
extended until such reasons eXaticle 44 of the Constitution).

116. Statistical data relating éogreater number of offences are provided in annex 1.
Discussed succinctly below are examples of relevant criminal cases:

@) The Provincial Court in Bydgoszby its ruling of 21 October 2002 index
No. Il K 82/00 found three defendants guiltyfalows: on 17 October 1999 in the pretrial
detention centre in Inowroctaw, as officerdlué Prison Service, actirtgliberately, neglected
their duties, acted beyond their powers, andtenitionally caused the death of K.P. in the
following manner: during the use of direct coercmeasures with respect to K.P., they let him
fall down and beat him causing injuries resultinghie failure of the respiratory and circulatory
systems, i.e. they were guilty of an offeng&ler article 231, section af the Penal Code in
conjunction with articlel55 of the Penal Code conjunction with articlel1, section 2, of the
Penal Code; the court sentenced each defetaldme penalty of depration of liberty for
two years with a conditional suspension of theaetion of the penalty for a probationary period
of five years. In addition, with respect to thié defendants the couried on a penal measure in
the form of a prohibition of employment in thed&n Service for a period of eight years. By the
same ruling the Provincial Cdun Bydgoszcz found the fourth defendant guilty as follows:
on 17 October 1999 in the pretrial detention ceimtleowroctaw, as an officer of the Prison
Service - head of a shift - he neglected his dutighe sense that by ordering, organizing and
directly supervising the use of a direct coencmeasure with respect to K.P., he allowed an
improper execution of relevant adties by the officers subordinatedham, i.e. he was guilty of
an offence under article 231, section 1, of thealP€ode; the court semiced the defendant to
the penalty of deprivation of ldsty for two years with a conditional suspension of the execution
of the penalty for a probationary period ofdiyears. Moreover, pursuant to article 41,
section 1, of the Penal Code, twurt imposed on the defendant a penalty measure in the form
of a prohibition of employment in the Prison Seevior a period of eight years. The court ruling
is final,

(b) The District Court in Stupsk by its ruling of 12 March 2003 found an officer of
the Police guilty of acting beyond his powers when, stopping a minor motorcyclist, he hit him
with the base of his palm in the nose, leadng bodily injury disturbing the action of the
bodily organ for a period of over seven days &kneg of the nose), i.e. he was guilty of an
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offence under article 231, section 1, of Benal Code in conjution with article 157,

section (sic), of the Penab@e in conjunction witkarticle 11, section Zf the Penal Code,

and for this offence imposed on him a penaltpioé year of deprivation of liberty, with a
conditional suspension of the execution of this figriar a probationary period of two years.

In addition, the court imposed on the defendafibe of 20 daily fines of PLN 10 each, and
ruled on a penal measure consisting in the probibiif employment as an officer of the Police
for a period of two years;

(c) Pursuant to the judgementtbé Provincial Court in Krosno of
18 December 2001, changed - as a result of an afileeladby the prosecutor to the detriment of
the defendants - by a ruling of the Appell@®urt in Rzeszéw of 14 March 2002, an officer of
the Police was found guilty as follows: on 17 October 1997, during the execution of duties
connected with the detention of K.H., he ddveyond his powers by kicking K.H. twice after
K.H. struck him with a baseball bat in the letpathe officer had K.H. beaten up with a baton.
The blow, to the left part of the lower abdameaused a fragmentationtbe spleen, which led
to the development in K.H. of an illness normally constituting a health hazard, i.e. the officer
was found guilty of an offence under article 28dg¢tion 1, of the Peh@ode in conjunction
with article 156, section 1, poi@t of the Penal Code in conjuimn with article 11, section 2,
of the Penal Code. The defendant was sentetodseb years of deprivation of liberty, with a
conditional suspension of the execution of this figriar a probationary period of three years.
In addition, the court imposed on the defendaataiohibition of employment as an officer of
the Police for a period of three years;

(d) The District Court in Olsztyn biys ruling of 22 June 2001 conditionally
discontinued penal proceedingsaagpt four officers of the Police who on 12 August 1999 in
Olsztyn, during the removal of persgm®testing in the building of the Warfisko-Mazurski
Voivodeship Office acted beyond their powerswithout justification ad without an order,
firing shots from their service arms at persons sitting in the above Office, exposing persons
remaining in the building to the direct hazafdyrievous bodily harm, i.e. they were of an
offence under article 231, sectidnof the Penal Code in conjuian with article 160, section 1,
of the Penal Code in camction with article 11, séion 2, of the Penal Code;

(e) The District Court in Tarnobrzeg by its ruling of 16 May 2000 index
No. Il K 16/00 found an officer of the Police guikg follows: in the night of 6/7 October 1999,
carrying out the duties of an officer of the Relihe acted beyond his powers by twice hitting in
the face the detainee T.B., thus violating his lyadviolability, and at the same time hitting in
the face the detainee4., and then kicking him in the back, causing bodily injuries, i.e. he was
guilty of offences under article 231, section 1thef Penal Code iroajunction with article 217,
section 1, of the Penal Codedanjunction with article 11, s#on 2, of the Penal Code and
under article 231, section 1, of tRenal Code in conjunction witirticle 157, section 1 of the
Penal Code in conjunctiomith article 11, section 2, of the itad Code. The court sentenced the
defendant to a penalty of oneayef deprivation of liberty, ith a conditional suspension of the
execution of the penalty for a probationary periothoée years. In addition, the court imposed
on the defendant the prohibition of employmasian officer of the Police for a period of
four years;
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) Pursuant to the judgementtbe Provincial Court in Warsaw of
19 December 2002 index No. XVIII K 174/01, an officer of the Police was found guilty as
follows: on 25 January 1996 in Warsaw durihg execution of his professional duties, the
officer intervened in a scuffle between Mand another officer, T.S., neglecting the duty
specified in article 17, paragraph 3, of theav of 6 April 1990 on the Police and the duties
specified in section 3, paragraph 1, points 1 araf 8)e Resolution of the Council of Ministers
of 17 September 1990 on the spieatircumstances and manner of conduct for the use of
firearms by officers of the Police, and at the same time acting beyond the powers specified in
section 3, paragraph 2, of tHiResolution, he failed to cadh M.L. to abandon a dangerous
object and did not fire a warning shot, despiteahsence of a direct threat to the health of
the officer T.S. After running up to the plagithe scuffle he unlocked his service weapon -
a 9 mm “P-64" pistol, No. JS 02403 - held theapon to the head of M.L. and inadvertently
pressed the trigger, causing the gun to fire a htbte head of M.L. from a distance of no more
than 25 cm, which resulted in a gunshot wound to M.L.’s head with the point of entry in the
vicinity of the right auditory canal, resulting in M.L.’s death at the scene of the incident
following the damage of vital parts of the centratvous system, i.e. he was guilty of an offence
under article 155 of the Penal Code. For suchchnpursuant to articles5 of the Penal Code,
the court sentenced the defendant to two yeladeprivation of libety, with a conditional
suspension of the execution of this penalty fpedod of five yearsPursuant to article 41,
section 1, of the Penal Codbke court ruled to prohibit the defendant’'s employment in
professions related to thegsession and use of firearms for a period of two years;

(9) On 15 September 2001 an inquiry Waasched relating to the use of violence
with respect to M.M. by officers of the pod station in Gniewkowo who wished to obtain a
statement as to his identity, i.e. relatingtooffence under article 246, section 1, of the
Penal Code. On 1 February 2002ighictment in this case wasefd with the District Court in
Inowroctaw. By a court ruling of 8 May 2003, twfficers of the Police, A.R. and K.J., were
found guilty as follows: on 2 September 200Zajezierze, Gniewkowo commune, acting
jointly and with a view to obtaining a statementasis identity, they used violence with respect
to M.M. by striking his body with a police baton and beating him in the face with a hand, as a
result of which M.M. incurred injuries whichddurbed the actions of his bodily organs for a
period of up to seven days; theyditionally threatened to takenhto a forest and to continue
beating him, i.e. they were of an offengeder article 246 of the Ral Code and article 157,
section 2, of the Penal Codedanjunction with article 11, séon 2, of the Penal Code. The
court sentenced A.R. to one yedideprivation of liberty witha conditional suspension of the
execution of this penalty for a period of three ge#r.J., in turn, was sentenced to 10 months of
deprivation of liberty with a@nditional suspension of the execution of this penalty for a period
of three years. The court ruling is final;

(h) Case 1 Ds. 13/026f the District Prosecutors’ Office in Wroctaw concerned
actions exceeding their powers (beating, striking a blow in the nape of the neck with an
unidentified object, verbal abuse) committed by officers of the Police from the municipal
headquarters of the Police in Wlawek during the arrest of M.Ag, citizen of Ukraine residing
permanently in Poland, in connection witlhoirmation on his illegal possession of explosive
devices in the form of grenades, and abusing neesntif his closest family. During the search
of his apartment a combat grenade, pneumaipons and knives were found. The officers
conducting the arrest used force with respedl.#. since the latter did not comply with their



CAT/C/67/Add.5
page 31

commands. M.A. then incurred bodily injuriestive form of a contusion of the nose, of

a lateral bone of the right shank and of thpeyas well as an abrasion of the skin and a
double-sided haematoma in the andeere glasses are worn. The officers testified that it had
been necessary to use physical force to arrest dhd that he had incurred the bodily injuries
as a result of his resistance, and his falling attthgia hard surface. Pursuant to a decision of
12 November 2002, the District Prosecutors’ Officecdntinued the inquiry in this case for lack
of evidence. An appeal by the injured pawigs not approved by a prosecutor of the Provincial
Prosecutors’ Office in WioctaweKThe District Court in Wioctawek in its ruling of 29 July 2003
in the case Kol 73/03 upheld the decision to discontinue the inquiry;

(1) Case Ds. 896/03 of the District Prosts’ Office in Kwidzyn concerned actions
exceeding their powers committed by officerstad Prison Service from the Correctional
Facility in Sztum against G.P., consistingogating, a command to undress fully prior to a
search, and use of physical violence and ternabo$e. The circumstances described by G.P.
were not confirmed by other evidence, and liendit have any bodily injuries. At the same
time, it was established that the injured party during his stay in the Correctional Facility was
punished with a disciplinary peltyaseveral times for eviour incompatible with the by-laws,
inter alia placement in a security cell. Ruast to a decision of 30 June 2003, the relevant
proceedings were discontinued as a result of a conclusion that the alleged act had not been
perpetrated. The decision is final. Thestdict Court in Kwidzyn in its decision of
16 September 2003, index No. K80/03, did not consider the appeal of the injured party and
upheld the decision;

()] In case Ds. 707/99/S of the DistricoBecutors’ Office in Lubaczow, following a
notification of the Bieszczady Division of the Border Guard in Przérttye Prosecutors’ Office
conducted proceedings against M.M., an officethefBieszczady Divisn of the Border Guard
in Przemyl, related to the perpetration of an afée consisting in neglecting his professional
duties and in detaining ia detention room a citizen of Ukraine, O.R. The inquiry showed that
the officer had detained at the market in Lubaczéw Ukrainian citizens O.R. (who did not have a
passport; male) and N.S. (did f@ve a domicile; fema)e He took O.R. to the Border Guard
station, without presenting any of the documeatpiired for detention. He drove N.S. around
for a few hours in his own car, offering heratol and an intimate contact in return for not
issuing a ticket. On 7 December 2000 the toonvicted the officer of an offence under
article 231, section 1, and artid8&9, section 1, in conjunctionithv article 11, section 2, and
sentenced him to a penalty of one year of degiown of liberty with a conditional suspension of
the execution of this penalty for a period of three years;

(k) Proceedings in the case 1 Ds. 170@0the District Prosecutors’ Office in
Stargard Szczegski were initiated in August 2002 amgere conducted in the form of an
internal investigation related to an offence unalticle 247, sections Td 3, of the Penal Code
consisting in torment, through beating and vedtnlse, of prisoners in the Correctional Facility
in Stargard Szczetski in the period 2001/2002 by officers of the Prison Service. In this case up
to 20 collective notifications of the perpetrationaof offence were filed (lodged by a total of
54 persons). Persons lodging complaints were prisoners of the correctional facility; some
complaints were anonymous. Complaints comeérallegations of verbal abuse, beating,
intimidation, and unjustified use of direct coen measures, deskbéd as physical and
psychological torment. The evidence gathered in the case was evaluated by a prosecutor
as insufficient to justify a suspicion of the perpetration of an offence, which resulted in
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discontinuation of the inquiry purant to article 17, section 1, poihiof the Code of Criminal
Procedure. It transpired from the statement of reasons for the decision that there had been no
irregularities in the use of direct coercion meas with respect to prisoners. In part, the

credibility of the testimonies of the injuredrpas was doubted. Asdlprosecutor established,

the injured parties had not preusly filed complaints durignan audit conducted by the

Provincial Inspectorate of the Prison Servib&either were such complaints filed with the

Governor of the Correctional Facility. Moimmportantly, a message coded in prison jargon
intercepted in one of the cells was included in the proceedings; the message called on prisoners
to file the largest possible number of complaints against officers of the Prison Service, which
was supposed to “strengthen” informationn@gative behaviour. $we of the prisoners

testifying in the case themselves admitted that they had initiated conflicts with the officers of the
Prison Service. The allegations of serioaating described by posers were passed on as
“hearsay”. The persons who were allegedly vistwhsuch incidents did not corroborate them.

The prosecutor, while not disputing the use ofence against prisoners during the application

of (lawful) direct coercion measures, did notdfia basis for the recognition of the fact that

the officers of the Prison Service had perpetrated criminal offences, which resulted in
discontinuation of the proceedings. It is chanastie that none of thajured persons filed a
complaint against the decision to discontinue the proceedings;

)] Inquiry 4 Ds. 2040/02 registered in tBéstrict Prosecutors’ Office in Pruszkow
related to the abuse of statutory powershgyofficers of the Prevention Division of the
Municipal Headquarters of Police in Warsamda@mployees of the “Impel” property protection
agency in breaking up a picket by employees of the Cable Factopam@Mazowiecki in the
period 26-30 November 2002, i.e. to an offencdar article 231, section &f the Penal Code.
Hearings of 130 injured personginesses to the intervention thfe Police, and a few dozen
officers of the Police and employees of the aforementioned agency were held and an analysis
of 52 hours of videotapes of the eventswanducted. Pursuant to a decision of
27 November 2003, proceedings were discontiragedo perpetrators of the alleged offence
were detected. In a decision of 21 June 2004Dtsieict Court in Pruszkow upheld the decision
of the District Prosecutor in Pruszkéw, which loeegn appealed against by the injured parties;

(m)  Animproper use of firearms was thabject of the inquiry O.Z. Ds. 1/01/S of
the Chetm Local Centre of the Provincial Prosecutor’s Offideulslin. A citizen of Ukraine,
S.K., was fatally shot by an officer of the Reliduring a pursuit and apprehension. The incident
took place on 28 January 2001, when two officerhefPolice, M.G. and A.B. (commander of
the patrol), launched a pursuit of a car that tteedvoid stopping, driven by S.K. with his wife
as passenger. In blocking his way with thoar, in a situation where there was no direct and
unlawful threat to the life, health and persolitarty of the officers or of other people,

M.G. acted beyond his powers, and by usisgice firearm and incapacitating grapples
during the apprehension, leading to the firingved shots resulting in the immediate death of
S.K., M.G. failed to act with due caution. A.B,turn, neglected his duties in the area of
organization and manner of exéon of pursuit, apprehension and the use of direct coercion
measures and weapons by inadequately supeypasd covering M.G. in the execution of his
professional dutiegllowing the latter’s unjustified esof a service weapon, which had the
described effect. An indictméwas brought in this case in September 2001 charging M.G.
with the commission of an offence under art@B, section 1, of thRenal Code, article 160,
section 1, of the Penal Codedaarticle 155 of the P&l Code in conjurton with article 11,
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section 2, of the Penal Code, and charging Ariler article 231, sectidh of the Penal Code.
M.G. was sentenced to two years of deprivatiolbefrty and by the ruling of the court he was
prohibited from employment as an officer of thdi¢®for a period of five years, while A.B. was
sentenced to one year and eight months of dagoiv of liberty with a conditional suspension of
the execution of this penalty for a period of fgears and by the ruling of the court he was
prohibited from employment as an officer of #elice for a period of four years. Moreover,
the court ruled for a compensatory payment ferlibnefit of M.G., while A.B. was subjected to
a fine.

117. Furthermore, public opinion in Poland has beeently shocked by the incidents taking
place during the student holidays in £4d the night of 8/9 May 2004, when participants of the
student holidays held on campus were attackea fieyv-dozen strong group of aggressively
behaving young men, returning from a football garBele to these incidents, both the organisers
and the participants of the student holidays asked the Police to intervene. After officers of the
Police took action, the participants of the incidesitected aggression towards them. Due to the
aggressive behaviour of the paipants of the incident, the commander of the Police unit took a
decision on the use of smooth bore weaponsanepenetrating ammition, i.e. cartridges

with rubber bullets. After firing a round in tlaér, faced with a mounting aggression on the part
of the participants of the event, officers of Baice subsequently fired shots in the direction of
aggressively behaving persons. The commaofire unit asked for backup and provision of
smooth bore rifles and non4petrating ammunition. He eceived backup and ammunition.

By mistake, to the place of the incident iasvarded also penetrating ammunition of the
breneka type. After obtaining information tims fact, the commander of the intervention

ordered an immediate cessatiorficd and an inspection of trE@nmunition. The ammunition of
the breneka type was collected and secured. Still, 5 bullets of this type had been fired, as a rest
of which 2 persons were shot - D.T., who duajories died that very night, and M.K., who due
to injuries died in hospital the following day.

118. Until now the following charges for the commission of offences were pressed in the
investigation V Ds. 42.04:

— R.I. - duty officer of the traffic division ahe Municipal Headquarters of the Police
in £6dz, suspected of professional negligence in the area of supervision over the
distribution of ammunition, allowing these of penetrating ammunition at the
scene of the incident and causing dangehe life or health of many persons,

a consequence of which was the death of M.K. and D.T., i.e. of an offence under
Article 231 section 1 of thBenal Code and Acle 165 section 1 point 5, section 2
section 4 of the Penal @e in conjunction with Arcle 11 section 2 of the

Penal Code;

— R.S. - coordinator of the Municipal CommalAdst of the Municipal Headquarters of
the Police in £6d, suspected of professional negligence in the area of commanding
police forces and measures placed at his disposal and of coordinating and monitoring
actions performed by him, failure to ta&Hicient actions to prevent the use of
penetrating ammunition and cang danger to the life or health of many persons,
a consequence of which was the death of M.K. and D.T., i.e. of an offence under
Article 231 section 3 of thBenal Code and Acle 165 section 1 point 5, section 2
and section 4 in conjunction with Arkc11 section 2 othe Penal Code.



CAT/C/67/Add.5
page 34

119. Further actions related to the investagaare directed first of all towards the
establishment of the following:

— Which officers of the Police fired penetraibullets, thus causing death and injuries
of the aggrieved parties, with a possililif charging them with unintentionally
causing death;

— The final circle of persons liable forgiessional negligence in the area of the
distribution of ammunition (or the supenas over the distribution of ammunition)
and in consequence leading to the uggenfetrating ammunition at the scene of the
incident, with a possibility of pressing charges against the accountable persons;

— Whether the planning of safeguarding law and order by the Police proceeded in a
correct way and, in the event of establighirregularities in this respect, with a
possibility of charging the accountalgersons with the commission of offences;

— Whether the intervention at the scené¢haf incident was conducted in a correct
manner, especially whether the ussmioth bore weapons was warranted by the
circumstances and whether they were used in keeping with the regulations related to
the principles of their use;

— Whether there were any irregularities during the execution by officers of the Police of
activities in the area of preventing treese of the incident from the obliteration,
distortion or damage of traces and evidence and establishing persons accountable
with a possibility of pressing charging against them.

National Remembrance I nstitute

120. The Law of 18 December 1998 on the National Remembrance Institute - Commission for
the Prosecution of Crimes Against the Polish Nagstablished the legal framework for the
prosecution and penalisation of perpetratorsrimhes of torture committed in Poland in the

years 1939 - 1989 (Journal of Lawsl®&98 No. 155, item 1016 as amended).

121. Thanks to the change in the legalustaprosecutors of ¢hNational Remembrance
Institute gained the right to conduct the entiregl@roceedings againstrpetrators of acts of
torture and to file indictments to courts. The National Remembrance Institute commenced its
actual action in this area in July 2000, i.e. athefmoment of the President of the National
Remembrance Institute taking an oath of office before the Sejm.

122. Inthe investigation practice of the NatiobRamembrance Institutéorture is qualified

as a form of communist crimes, i.e. acts perpetrated by officials of the communist state which
constitute acts of reprisal or violations of human rights, consisting in psychological and physical
torment of the injured. These acts were considered as offences according to the penal law in
force at the moment of their getration, even if the thenadé authorities did not prosecute

them. Article 2 of the Law on the National Remembrance Institute - Commission for the
Prosecution of Crimes Against the Polish Nationhen, invoked in the leggualification of
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torture; the article containsahefinition of communist crimésind the provisions of the

Penal Code (of 1932 or of 1969) in force a thoment of their perpetration, indicating in
particular the penal liability for torment, cging grievous bodily harm, participation in a
beating, and an unlawful deprivati of liberty. It may be concluded that a lack of a separate
generic type of crimes of torture in the systaniolish penal law is no obstacle to their actual
prosecution.

123. Investigations in cases related to the cofgsing torture are conducted irrespective of
the nationality and citizenship of the victimsthey were perpetrated in the territory of the
Polish State. Prosecutors of the NatidRamembrance Institute since July 2000 until the

end of 2003 brought to cou®8 indictments in cases related to a communist crime. The
ratios decidendof 46 indictments indicated the use bg thefendants - former officers of the
Office of Public Security (existed until 1956)¢etBecurity Service (esied until 1989), and of
Military Intelligence - of torture in the form of psychological and physical torment of the
arrested or alleged opponents af then political regime in Poland.

124. Especially difficult cases atts of torture were presentiedndictments filed against
former officers of the Office of Publi8ecurity who in the period 1944 - 1956 used
psychological and physical torment in the @auof inquiries conducted by them in political
cases. The methods of torture most frequentyl @ the times comprised beating the arrested
persons on the head and the entire body, alsothgtlise of various objects, such as batons,
whips, or handguns. Other acts of torture applied at that time consisted in electrocuting the
arrested persons and placing them in cold ediigse floor was in water. A frequent method of
torture was also depriving persons subjected &wihgs of sleep, lighting electric bulbs straight
into their eyes during the hearing or forcing thespa subjected to hearings to sit on a leg of an
overturned stool, which resultedtime damage of the crotch. ildividual investigations the use
of other acts of torture wastablished, consisting in burninghfiernails of arrested persons,
breaking their limbs, causing other grievous bodddym. The acts of tture described were

often committed by the perpetrators until the person subjected to them lost their consciousness
and were resumed during the following hearif@rture consisting in psychological torment,
established in the course of itigations, was most often related to threats of homicide, arrest
of family members and friends of the persabjected to a hearing and to verbal abuse.

125. Difficulties encountered by the prosecutorthefNational Remembrance Institute in the
course of conductingpvestigations in cases related te trime of using torture are occasioned
by the time lapse since the moment of these crimes being perpetrated. That is why these
investigations usually require a great effort to identify the perpetrators and to gather evidence
necessary for bringing charges against them.

126. Moreover, the same legabulations provide the basis for conducting proceedings
with respect to officers of the Security @#iwho used torture during martial law in Poland,
l.e. since 13 December 1981 and in the followiagrg. In one of the trials, a former female
officer was sentenced for psychological torment of arrested women-activists of the political
opposition in Poland.
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127. By 31 December 2003 courts adjudicated@oases from this category, filed by

prosecutors of the National Remembrance Institute, where the defendants were charged with the
use of acts of torture described above. Ingsdhe defendants were found guilty as charged

and sentenced to from 1 year up to 5 years ofiston of liberty. One case finished with an
acquittal.

128. In afew dozen further investigationgygecutors charged suspects with perpetrating
communist crimes, including the use of torture.

129. As of 31 December 2003, prosecutdrthe National Renmabrance Institute
conducted 856 inquiries in cases relatedammunist crimes committed by the end of 1989.

130. The Lawon the National Remembrance Institute - Commission for the Prosecution of
Crimes Against the Polish Nati@aopts a principle according to which the death of the
perpetrators of an offence subject to the proceedings by the National Remembrance Institute is
no obstacle in conducting an inquiry. This éause the proceedings conducted by the National
Remembrance Institute aim, apart from bringing the perpetrator of an offence to justice, also at
the establishment of all the circumstances of a criminal violation of human rights, especially at
the definition and identification of the injured parties. This is the way to restore human dignity
to persons persecuted by totalitarian unlawfulness.

131. Additional information on the activities tbfe National Remennance Institute is
presented in the Periodic Report of the Republic Bbland on the implementation of the
provisions of the International @enant of Civil and Political Rights.

Article5, 6 and 7 - Jurisdiction, detention of a suspect

132. Pursuant to Article 5 oféhPenal Code, the Polish petaal shall be applied to the
perpetrator who committed a prohildtact within the territory athe Republic of Poland, or on a
Polish vessel or aircraft, unlessiaternational agreement to which the Republic of Poland is a
party stipulates otherwise.

133. Atrticle 6 of the Penal Codefines that a prohibited actadhbe deemed to have been
committed at the time when the perpetrator has acted or omitted to take an action which he was
under obligation to perform as Was to have been committed at the place where the perpetrator
has acted or has omitted an action which he was under obligation to perform, or where the
criminal consequence has ensued or has been intended by the perpetrator to ensue.

134. The principles related to the liability fofefices committed abroad (Chapter Xl of the
Penal Code), discusseddetail in the previous reporinderwent only slight modifications.
Following the aforementioned amendment of the PEnde (referred to in the part devoted to
the European Arrest Warrant), as of 1 May 28@dcle 112 of the Penalode was extended by
one point, which allows for the use of the Poligmal law irrespective of the provisions in force
at the place where the petpator of a prohibited act has attalso to a Polish citizen and an
alien in the event of perpetrating an offence Wwhed, if only indirectly, to a profit within the
territory of theRepublic of Poland.
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Also Articles 110 and 114 tife Penal Code underwent cigas. Article 110 of the

Penal Code reads as follows:

136.

“Article 110. Section 1. The Polish péihew shall be applie to an alien who
committed abroad a prohibited act directed agalresinterest of th Republic of Poland,
a Polish citizen, a Polish legal person or a Polish organisational unit which does not have
legal personality and to an alien who committed abroad an offence of a terrorist
character.

Section 2. The Polish penal law sh@lapplied in the event of an alien
committing abroad a prohibited act other than specified in section 1, if the prohibited act
is under the Polish penal law punishable bigast 2 years of deprivation of liberty, and
the perpetrator stays in the territory of tRepublic of Poland and a decision has been
made not to surrender him”; i.e. apart from the change consisting in the replacement of
the word “offence” by a “prohibited act”, ¢hscope of persons to whom the Polish penal
law applies was extended with “aliens who have committed abroad an offence of a
terrorist character®

In Article 114 the most signidat changes related to section 3.

“Article 114. Section 1. A sentencifgdgement rendered abroad shall not bar
criminal proceedings for the same offerficen being instituted oconducted before a
Polish court.

Section 2. The court shall credit to fenalty, imposed the period of deprivation
of liberty actually served abroad and the penalty there executed, taking into consideration
the differences between these penalties.

Section 3. The provision of section 1 shall not apply:

(1) When a sentencing judgement rendered abroad has been transferred to be
executed within the territory of tHeepublic of Poland, and also when the
judgement rendered abroad regarded an offence, with regard to which
either a transfer of the prosecutioneatradition from the territory of the
Republic of Poland has occurred.

(2) To rulings of international criminal courts acting on the strength of
international law binding fothe Republic of Poland.

(3) To rulings of courts of foreign states, if this arises from an international
agreement binding for the Republic of Poland.

Section 4. If a Polish citizen validly and finally sentenced by a court in a foreign
country, has been transferred to executesémtence within the territory of the Republic
of Poland, the court shall deteine, under Polish law, the legal classification of the act,
and the penalty to be executed or any offegral measure provided for in this Law; the
basis for determination of épenalty or other measure subject to execution shall be
provided by the sentencing judgement rendered by a court of a foreign country, the
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penalty prescribed for such an act under Rdasv, the period chctual deprivation of
liberty abroad, the penalty or other measure executed there, and the differences between
these penalties considered to theour of the sentenced person.”

137. Work is currently underway in the Parliamentanother amendmetat the Penal Code.
The draft amendment envisages the followiayding for Article 113 of the Penal Code:

“Article 113. Irrespective of the regulations in force at the place where a
prohibited act has been perpetrated, the Polish penal law applies to a Polish citizen and
an alien about whom a decision of non-snder has been taken, in the event of him
committing abroad an offence whose prosecution is binding for the Republic of Poland
pursuant to international agreements.”

138. Information related to the principlesdafprivation of liberty, including preliminary
arrest, as well as statistical data, are discussed in detail in Article/Peagodic Report of the
Republic of Poland on the implementation ofgih@visions of the International Covenant of
Civil and Political Rights

The number of personsin preliminary detention in
pretrial detention centres- as of 31 December

Year Detainees - as of 31 December
1998 11551
1999 14 565
2000 22 032
2001 22 730
2002 20 896
2003 18 240

139. Out of the total number of detainee®f30 June 2004, there were 16,066 persons in
preliminary detention.

Article9 - Legal aid

140. The currently binding legal regulations tethto legal aid andeliveries in criminal
cases have not changed. Legal aid at the reqfiastourt and the prosecutors’ office of a
foreign state is granted by a court and thespcutors’ office (Article 588 of the Code of
Criminal Procedure). If the regsted action is in conflict witthe legal order of the Republic
of Poland or constitutes an infringement of its sovereignty, provision of legal aid is refused.
In addition, a court and the prosecutors’ office may refuse to grant legal aid if:

(2) The performance of the requestedarcties beyond the scope of activity of the
court or state prosecutor under Polish law,

(2) The foreign state which requests legal aid does not guarantee reciprocity
in such matters,

3) The request is concerned with an act which is not an offence under Polish
law.
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141. Defining in more detail the provision of po8# of the 11l Report, it should be added that
these issues are discussed in Chaptaf@2e Code of Crimial Procedure of 1997.

Lawson legal aid in criminal cases

142. Inthe years 1998-2004, Poland entered into agreements on legal aid in criminal cases
with the following states:

— Slovakia - Agreement on supplementing and facilitation of the application of the
European Convention on legal aid in criminal cagésurnal of Laws of 1999
No. 78, items 856 and 867);

— United States of America -gkeement on mutual legal aid in criminal cases
(Journal of Laws of 1998lo. 76, items 860 and 861).

143. Moreover, in 2003 agreementssupplementing and facilitatiari the applicatiorof
the European Convention on legal aid in crimicedes were signed with Austria, France,
and Germany.

144. Moreover, on 1 February 2004 thecond Additional Protocol to the European
Convention on legal aid in criminal casestered into force (it vearatified on 9 October 2003).
The European Convention on legal aid in criminal calesmg with its firstAdditional Protocol
was ratified by Poland on 19 ¥z 1996 (they took effect on 17 June 1996; Journal of Laws
of 1999 No. 76, item 854).

145. Furthermore, on 12 November 2001 Poland ratifietdtheed Nations Convention
against International Organised Crimehich in the event of a lack of bilateral agreements may
also constitute a basis for an application for legal aid.

Article 10 - Education, training

146. Detailed information on traimg programmes in the field of human rights protection for
public officials, personnel of the Prison Servioficers of the Police, of the Border Guard, and
of the State Protection Office pgovided below. This inforation was likewise described in
detail in Article 2 of the/ Periodic Report of the Republic Bbland on the implementation of
the provisions of the Internation@lovenant of Civil and Political Rights

147. In November 2003, the Ministry of Justimeught to the attention of the Police and

the Central Board of the Prison Service witl #im of its further use the Istanbul Protocol
(Istanbul Protocol. Principlesn the effective investigation and documentation of torture and
other cruel, inhuman or degrading treatment or punishraedthe Manual on the Effective
Investigation and Documentation of Torture &ther Cruel, Inhuman or Degrading Treatment
or Punishment

148. Thanks to the efforts of the Central Boafrthe Prison Service, excerpts of the

Istanbul Protocolwere translated and at the beginnin@@®4 forwarded to relevant services for
further application. Currently action is takerthwa view to acquainting personnel of relevant
services with the contents of tleanbul Protocal
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149. It has been established that four solgeup centres had already known the contents
of the Istanbul Protocol. More recently, theatdul Protocol was bught to the attention

of 30 physicians and paramedics employesabering-up centres. In turn, the personnel

in 6 sobering-up centres was familiarised with the main provisions &dheention on the
Prohibition of Torture and Other Cruel, Inham or Degrading Treatment or Punishment.

Prison Service (including physicians employed in correctional facilities)

150. Training programmes for officers and eoygles of the Prison Service envisage the
following subjects and detailed topics in theldi of domestic and international human rights
norms and standards:

— As part of a preparatory course (21-day course for all newly admitted officers and
personnel of the Prison Service) - 27 hours, including:

Selected legal issues - 6 hours

General information on international standards related to the treatment of
prisoners.

Selected issues in pessional ethics - 7 hours

The notion of the rule of the law, humtamianism and respect for the dignity
of a person in reference to the situation of a correctional facility (pre-trial
detention centre) and in the Executivan®eCode, organizainal and ordering
by-laws of the execution of the penaltyd#privation of liberty and preliminary
detention.

Selected penitentiary issues - 14 hours

Principles of conduct in reians between officers and personnel and prisoners. The
aim and the principles of the executiortloé penalty of deprivation of liberty and
preliminary detention, the status of a convidtadividual. Generecharacteristics of
means of interaction with convicted persdhs, role of an officer and employee in

the process of social reintegration.

— As part of the Non-Commissioned Qi##irs’ School of the Prison Service
(a three-month stationary training) 12 hours, including:

Basic knowledge of the State and the law - 4 hours

Rule of law, obedience for the law and the legder. Guarantees of the rule of law.
Issues related to the rule of law in thgplementation of tasks of the Prison Service
and in the conduct of officers.
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Problems of human rights protectioB hours

Rights of persons deprived of libertizegal means of deation of liberty

envisaged in the legal system of the Réjoutf Poland. Depriation of liberty vs.

the universal catalogue of freedoms and rigiMeans for the protection of rights and
freedoms. Constitutional complaint. k¥ to the Ombudsman. The issue of the
so-called “Strasbourg complaint”. Institution of complaints and motions.

International standards in the treatment of prisoners - 4 hours

The role and significance of the UNO in the fieldloé treatment gbrisoners and
crime prevention.UN Minimal RulesConvention on the Prohibition of Torture and
Other Cruel, Inhuman or Degding Treatment or PunishmenA set of principles
related to detainees or prisoners. Resolution on preliminary afesipean Prison
Rules International cooperation in thesarof protection of prisoners’ rights.
Definition of the aims of th penalty of deprivation diberty arising from laws and
codes. Functions of the pdtyaof deprivation of liberty.Principles of the execution
of the penalty of deprivation of liberty: hamism, rule of lawindividualisation, and
openness.

Legal bases for the provision of sanitation conditions and health care - 1 hour

The rights of the prisoner in light of@lExecutive Penal Code and by-laws and their
relation to European and UN standardstelation between the right to adequate
sanitation conditions and the prin@pdf respect for human dignity.

As part of the Officer School of the Ruis Service (a ten-month training organized
in a few sessions) - 13 hours, including:

Issues related to human rights protection - 6 hours
Human and civil rights.

Documents of international law in thelil of human rights, including persons
deprived of liberty. Freedoms, rightsdaobligations of maand citizen under the
Constitution of the Republic of Polan@eprivation of liberty under thEuropean
Convention on the Protection of Human Rigthd dfovember 1950.

Status of a person deprived of liberty.

Legal means of deprivation of liberty envgsal in the legal system of the Republic of
Poland. Deprivation of libertys. the constitutional catalogue of freedoms and rights.
Acceptance and surrender of criminalgeedings and convicted persons for the
execution of a sentence.

Legal mechanisms of human rights protection.
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Means for the protection of rights and freedoms under the Constitution of the
Republic of Poland. The issue oétho-called “Strasbourg complaint”.

Activities of the Committee Against Torture and Cruel or Degrading Treatment
or Punishment. Social non-governmematitutions of human rights protection.

Characteristics of international standards in the treatment of persons
deprived of liberty - 2 hours

UN Minimal RulesEuropean Prison Rulesheir significance and impact on the
Polish system of execution of penalties.

The execution of the penalty of deprivation of libeRyinciples of the execution
of the penalty of deprivation of liberty - 1 hour

A legal definition of the aims of thexecution of the penalty of deprivation
of liberty, functions of te penalty of deprivation diberty: isolation, reform
and education, prevention pression, social reinteggion. Legal definition
of the principles of the execution thfe penalty: rule of law, humanism,
individualisation, tolerance, and @pness. Current international
recommendations.

Legal status of comsted persons - 1 hour

Rights and obligations of convicted pans (arising from Codes and by-laws)
and special conditions dfieir implementation.

Legal bases for the provision sdnitation conditions and heath care - 1 hour

The rights of the prisoner in light tie Executive Penal Code and by-laws and
their relation to European and UN standard connection between the right to
adequate sanitation conditis and the principle of respect for human dignity.

Employment of prisoners - 2 hours

International provisions in the form obnventions or recommendations which
constitute a common standakdN Universal Declaration of Human Rights
universal standard®JN International Covenant @conomic, Social and Cultural
Right9, regional standard&(ropean Social Chartesf 1961), and recommended
standards. The role of the UNOtdmational Labour Organisation, and the
Council of Europe in establishing intetizaal law defining provisions related to
employment. The law of the European Union and the Polish legal system in the
field of labour issues.

151. Inthe years 1998-2003, training programmedated to the above issues were
attended by a total of 12,436 persons, inelgds,408 persons as part of preparatory
training, 1,769 persons in an officers’ schantl 5,259 persons in a non-commissioned officers’

school.
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152. Training programmes of the personnel ofifeatiary institutions comprise also issues
related to domestic and intetimal human rights norms andstlards, including rights and
freedoms of HIV sufferers. Training pr@gnmes organised inghyears 2001-2003, which
included these issues, were attended by 2#€ecs and personnel of the Prison Service.

153. Moreover, officers of the Prison Seevitook part in 17 courses, held in the
years 1991-2003 in the Human Rights Schoaanised by the Helsinki Foundation of
Human Rights. These courses were cotapléy 24 officers of the Prison Service.

154. For the past three years the following tragsihave been organised for the personnel of
the prison health service in the area related t&thevention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment

— In October 2000, during a training in thel@l of forensic medicine, special emphasis
was put on the principles of forensic exaation, proper techniqua subjective and
objective examination as welk proper principles of@escription of established
changes. The training session was oiggd for Heads of Health Care Units;

— In March 2001, in a training module devotedtonciples of medical certification and
conducting medical documentation, issuesteelao the recognition of torture and
effects of its use were taken into consadiem. The training was attended by head
physicians of provincial inspectoratestioé Prison Service as well as chairs of
physicians’ commissions;

— In June 2002, at a conference targetedeaptrsonnel of all iels of the prison
health service, in a training module devatedhe law in force irpenitential medicine
and its application in the everyday practice of physicians, teaching and information
materials were presented on the prohipitof the use of torture and inhuman
treatment;

— In May 2003, during a seminar devoted to psychiatric care and certification in
penitentiary units, issues related to the geition of mental torture and effects of its
use were taken into consideration. Theis@r was attended bhead physicians of
provincial inspectorates of the Prison Seevas well as directors of hospitals and
psychiatrists and psychologists employedbservation wards dealing with mental
patients.

155. Moreover, in part as a result of the sugges of the Ombudsman, part of courses and
schools run in centres for in-service traininghed personnel of the Prison Service and in the
Training Centre of the Prison ServiceKalisz, trainings are held devotadter alia, to the
following issues:

— Kinds and practice of a lawful @®f direct coercion measures;
— Administering first aid to officers and persons deprived of liberty;

— Training of interpersonal skills in relations officer-prisoner and officer-family of the
prisoner, conducted by a lecturer-psychologist.
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Police

156. Starting from 1989, the system of profesdiedacation of the Polish Police has been
modified a few times with a view to bringing it in line with social expectations and international
commitments.

157. At the turn of 2001, significant changes were introduced in regulations related to the
upgrading of professional qualifications by offis of the Police. The reforms introduced
resulted in the division of trainings intpalification coursegbasic, specialist, higher
professional traimg) and coursesnplemented as part of in-service traininghe training
programmes - depending on thesialisation of the person atiting them - are subject to
significant diversification as to content. Theyate both to the issues of human rights and
freedoms, and questions contained inGlo@vention Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishmenthe scope of knowledge provided in these areas
depends of the character and the specificity sgdior which an officer of the Police is being
prepared.

158. Human rights issues are a permanent sublféining seminars which, when necessary,
are prepared by thelenipotentiary of the Commander in Chief of the Police for Human Rights
and theNational Working Group for the Police and Human Righ@ficers of the Police who
work in executive units and police teachersrattthem. The prohibition of torture or other
cruel, inhuman or degrading treatment or punigttngefrequently raised as one of the major
elements of the programme:

— In the period from 4 to 5 October 2001, the Police Academy in Szczytno hosted a
meeting of police teachers lecturing on human rights. It concertezdilia the
inclusion of issues related to human rights into the training programme of the
executive personnel of the Police. Durthg workshops it was arranged that the
prohibition of torture or other cruel, inh@am or degrading treatment or punishment
would be one of the issuesentained in the programme;

— In the period from 22 to 24 October 2001 viatd an internationdraining seminar
on the subjectfuman Rights and Freedoms in the Practice of Police Actions”
The training took place in the Internatib@ntre for Specialist Trainings of the
Police in Legionowo. It was attended &fficers of the Police from Poland, the
Czech Republic, and Lithuania. Classenducted by members of the Polish
National Working Group for the Police ahkldiman Rights provided an opportunity
for an exchange of experiendater alia related to the violations of the prohibition of
torture or other cruel, inhuman or degragtreatment or punishment in the practice
of the Police;

— In the period from 14 to 15 March 2002, the Police Academy in Szczytno hosted a
meeting of police teachers lecturinglmmman rights. During the meeting was
discussed, among others, a proposal fomeept of research on the observance of
human rights in the Police and by the Police. In particular, the project was meant to
diagnose relations between superiors and subordinates;
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In the period from 4 to 7 November and from 16 to 19 November 2003, two editions
of a course being a part of in-service training entitlBage* Role of Human Rights

and Freedoms in Police Managememiére held at the Police Academy. A total

of 34 district and municipal Commanders of the Police attended both editions of the
course. On completion of the training, p&rticipants received a Polish version of a
Council of Europdextbook entitledPolice in a Democratic Society - Do Your Police
Defend Human RightsOn the basis of the obtained knowledge and the textbook, the
participants of the course prepare a written assignment in which they diagnose the
state of observance of human rights anddms in their subordinate units. This
relates also to the prohibition of tortuor other cruel, inhuman or degrading

treatment or punishment. A thorough knedge of this issue by persons in
management positions is of key importan®©n the one hand, superiors conduct a
direct monitoring of the observance of thi®hibition by their subordinate officers,

on the other hand — they are responditets maintenance within the work

framework they themselves organise.

159. Trainings organised withelparticipation of non-governml organisations (selected
examples):

On 19 June 2001, the International CentreSfpecialist Trainings of the Police in
Legionowo hosted a training entitled@ife European Convention on Human Rights -
European Human Rights Standards in the Activities of the Poligéis training
was co-organised by the Polistiormation Centre of the Council of Europ&he
training was attended by 50 officers oétRolice. Among them were persons who
were to leave for a peacekeeping missioKosovo and lecturers on human rights
in schools and training centres of thdi€a Classes were conducted by, among
others, Commissioner for Human Right¥iasovo and representatives of the
Supreme Court, the Helsinki Foundation ftuman Rights, and the Human Rights
Commission of the Chief Bar Council. Thehtion of the prohibition of the use of
torture or other cruel, inhuman or dading treatment or punishment was often
referred to in the presented papers;

In the period from 9 to 11 April 2003,éHnternational Centre for Specialist

Trainings of the Police in Legionowwsted a discussion forum on the subject

Human Rights and Humanitarian Law raining workshops were organised with the
cooperation of th®egional Representative for theliee and Security Forces of the
Central European Delegature of the@mnational Committee of the Red Crods

was also attended by representatives of the Police Academy, the Training Centre of
the Police, schools of the Police in KatowiPéga and Stupsk. The basis issues raised
during the discussions was the educationffif@rs of the Police in the area of human
rights and humanitarian law, which also tethto the prohibition of torture or other
cruel, inhuman or degradjrtreatment or punishment.
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Teaching aids

160. Securing textbooks, which might be of helghe education process of officers of the
Police, is a significant form of cooperation:

— Human Rights Guidebook for Police Officer&rakow 2001

This is a Polish version of the British handbook by A. Beckley's entitl@tian

Rights for Police Officers and Support Stafihe handbook was published thanks to
the assistance of the British Embassy in Poland and of the Jagiellonian University
Human Rights Centre. It was then distréaifree of charge in the Police. In 2002,
5,000 copies of the handbook were distributesichools of the Police, in provincial,
district, and municipal headquarters of folice as well as in police stations.

— Sheyé i chronié. Prawa czlowieka i prawo humanitarne dla policji i organow
bezpieczéstwa,Legionowo 2002 (textbook)

This is a Polish translation of a textbook by C. RoM@iServe and Protect

Human Rights and Humanitarian Law for Police and Security Forddee textbook

was published by the Publishing Househa Training Centre of the Police in
Legionowo, with a financial support of tiegional Representative for the Police and
Security Forces of the Central Europé&siegature of the International Committee of
the Red Cross. This publication is meant first of all for police teachers and officers of
the Police who are to participate in peacekeeping missionsintéisalia part of

standard equipment of comndgers of Polish peacekeeping missions of the Police.

— GuideContact of a Police Officer with Refugee in Selected Situatiowé Trojan,
R. Stawicki, Warsaw 2001

It was prepared within a framework of cooperation between the Polish Police and the
Representative of the United Nations H@bmmissioner for Refugees in Warsaw.

This publication is meant for officers tife Police who, fulfilling their professional
duties in the area of public security anden, have problems with the identification

of the legal status of an alien. The gumbntains general infimation on particular
categories of aliens and algbms of behaviour in a varigdf situations of contacts
between the officer of the Police and an alien.

Conferences and scientific seminars

161. Conferences and scientifieminars play an importardle in the process of

promoting human rights in the Police. They dlsuake place with an active participation of
representatives of non-governmandrganisations, which facilit@s an exchange of opinions
and strengthens cooperation. Framong such projects which relateter alia to the
prohibition of the use of torture or other cruahuman or degrading treatment or punishment
were raised, mention shoubé made of the following:
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— International conferendduman Rights and the Polic& owards European
Standards in the Education Processganized in the period from 25 to
26 November 1999 in the Police Academy in Szczytno. The conference was
attended by police teachers lecturing on huniginis. Conference proceedings were
published as a comprehensive book by the publishing house of the Police Academy
in Szczytno (J. WOrzyn, ed Prawa cztowieka a PolicjaKu standardom
europejskim w procesie nauczan&zczytno 2000);

— International conferencén Officer of the Police ag Subject of Human Rights
which was held from 29 to 31 October 200@he International Centre for Specialist
Training of the Police in Legionowdl he conference was attended, among others,
by representatives of 12 states d@don-governmental domestic and foreign
organisations;

— International conferendéuropean Union - Challenges for the Polish Paliceld in
May 2002 in the Police Academy in Szczytno. One of the discussion panels of the
conference was devoted to human righssies. Participating in the panel were,
among others, the President of the Crimi@hamber of the Supreme Court and the
President of Transparency International Polska. Comprehensive conference
proceedings were published (W. Ptywaczewski, @4terska, P. Bogdalski,
eds.Unia Europejska - wyzwanie dla polskiej Poli§izczytno 2003). One of the
five chapters of this 500-pad@@ok relates to human rights.

Border Guard

162. As part of the basic trainirg officers admitted to the sace, issues related to human
rights protection and humane use of direct coeroneasures are dealt with in the section: law
and professional ethics. Spdigttrainings which last seval days are organised, when
necessary, outside the basic curriculum, asgfaurses in the apprehsion of detainees and
courses of duties irooms for detainees.

163. Inrecent years the issues of a humanitargtment of detainees and persons subject to
hearings was discussed in part in the followtirggnings within EU assistance programmes:

1. Twining’98 Stage Il Specialist training for instructors, continuation of Stage |
part 3: “Training on the expulsion allegal immigrants” (17.04. — 5.05.2000) —
training completed by 7 persans

2. Twinning’99 Action No. 10.1: “Control @liens in sea ports” (26 - 30.03.2001)
the Netherlands, training completed by 10 persons.

3. Twinning’99 Action 10.2: “Control adliens within the country and on
EU external borders” (23 — 27.04.2001) Dutch—German border, training
completed by 10 persans

4. Twinning’99 Action 10.3: “Control of aliens in airports” (7 — 11.05.2001) the
Netherlands, training completed by 10 persons
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5.

10.

11.

12.

13.

14.

15.

16.

17.

18.

Twinning’99 Action 10.4: “Control of alies within the country, methods of
conducting hearings and verificatiai identity” (27 — 30.08.2001 Training
Centre of the Border Guard; 21 — 24.08.2001 Centre for Training of the Border
Guard) — training completed by 30 persons

Twinning’99 Action 10.5: “Detention and expulsion procedures” (8 — 10.10.2001
Training Centre of the Border Gud) training completed by 20 persons

Twinning’99, 6 Actions on “Europedraw” — Poland / Germany — training
completed by 80 persans

Twinning’01 “Immigration and visa pay”: No. 3.3.2.4. “Expulsion of aliens
by air” (30.06 —04.07.2003) — training completed by 5 persons

Twinning’01 “Immigration and visaolicy”: No. 3.3.3.2. “Asylum practice”
(14 — 15.04.2003) — training completed by 7 persons

Twinning’01 “Immigration and visa fioy”: No. 3.3.2.2. “Expulsion practice”
(26-28.05.2003, 3 - 5.09.2003) — training completed by 15 persons

Twinning’01 “EU law in the context of border control” (actions 5.1 — 5.3) —
training completed by 60 persaons

Twinning’02 “Procedure of conduct wiglersons with traumatic experiences”
(actions 2.1 — 2.3) — training completed by 60 persons

Twinning’02 Asylum policy, Action Nh4e: “Workshops on asylum procedures
with special emphasis on general prdueal and legal techniques with examples
of selected countries of origin (29.03. — 02.04.2004) — training completed

by 16 persons

Twinning’02 Asylum policy, Actidwo. 3.2e “Workshops on methods of
recognition of persons in needsyecial care (sensitive persons)
10 — 14.05.2004 — training completed by 16 persons

Twinning’02 Asylum policy, Action No. 1*Review of Polish legal regulations
related to aliens, refugees and mitjom” (13 — 14.05.2004) — training completed
by 5 persons

Twinning’02 Asylum policy, ActioroN3.2c¢: “Workshops on the treatment of
aliens from so-called ‘special groups™ (01 — 04.06.2004) — training completed
by 5 persons

Twinning’02 Asylum policy, Action Nb3e: “Workshops on the Provisions of
the European Convention of Human Rgybt the Geneva Convention of 1951”
(14 — 18.06.2004) — training completed by 16 persons

Twinning’02 Asylum policy, Action N&3 “Workshops on special issues related
to the provisions of the Dublin Ceantion” — training completed by 5 persons
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164. At the same time CommanderdJoiits of the Border Guard were obliged to bring about
an organisation of coursaster alia as part of in-service training) in the organizational units of
the Border Guard subordinate to them; thesesasuwere to be run by multiplicators trained in
subjects discussed in the cseiof twinning projects.

Article11 - Monitoring a proper treatment of persons
Border Guard

165. Pursuant to the prowsi of Article 104 para. bf the Law on Aliensa district court
competentationae lociwith respect to the location of agyded centre or a pre-trial detention
centre for the purpose of expulsion, where amaiigs been placed, carries out penitentiary
supervision over the execution of the decigiorplacing an alien in a guarded centre or a
decision on the use of detention with respedtino for the purpose of expulsion. No violations
of regulations in force in the relevant aweere recorded in the course of penitentiary
supervision.

166. Until the second quarter of 1998, within Megional Headquarters the audit of the
activities of individual organisational units oktBorder Guard was carried out by the Audit
Division situated within the structure of the Supervision and Audit Inspectorate. Within units
(training centres) the above issues were dealt with by Sections of Audit, Complaints and
Petitions located in Supervision and Audit Departments.

167. Pursuant to tHeesolution No. 7 of the Commander-in-Chief of 6 July 1898

re-organisation of the previously existing structure of the Inspectorate was carried out as a result
of which a division of internadffairs and a division of audit we created (an Independent Team

for Audits, Complaints and Petitions of the Coamder-in-Chief was introded at the level of

the central authority of the Border Guard, wherigaunits and training centres the tasks were
implemented by Independent Sections for Audits, Complaints and Petitions).

168. As a result of another re-organisation atNlational Headquarters of the Border Guard,
an Inspectorate for Audit and@trol of the Commander-in-ChigRésolution of the
Commander-in-Chief of the Border Guard No. 07 of 7 June)1®889 set up from the

previous Independent Team for Audits, Complaints and Petitions and some positions of other
organisational units of éhNational Headquarters of the Bordarard. Within the structure of

the above Team special audit piosis and an Independent Sectifor Complaints and Petitions
were set up.

169. Within units, the monitoring tasks — rethte the scope of acities of organisational
positions within the structure of these uriterere implemented by Independent Sections

for Audits and Control (previously Divisiorier Audits and Control), subordinate to the
commanders of the above organisaéil units, while as to contenitsordinate to the director of
the Inspectorate.
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170. As part of the monitoring actions carr@d by organisational units (positions) of the
Border Guard, the following issues were evtddavhich were indirectly connected with the

relevant questions amdhich provided a general picture r@specting the Convention Against
Torture and Other Cruel, Inhuman or Degradimgatment or Punishmeht the authorities of
the Border Guard:

— Organisation of admissions of inquirerBavfile complaintsaand petitions and the
manner of their considerati@nd processing by headshairder organisational units;

— Procedures and a manner of exemutf border control of travellers;

— A manner of conduct in matterslated to aliens (thiesue of visas and other
administrative decisions related to theirggimg the state border, procedures related
to their placement in guarded centres and pre-trial detention centres for the purpose of
expulsion);

— The officers’ execution of activities ordered by other authorities;

— Procedure and manner of surrender and acoepiaipersons by the Border Guard as
part of readmission;

— Conduct of preparatory proceedings;

— Functioning of facilities for detainees and detention centres for the purpose of
expulsion;

— A manner of conduct witbetainees (the validity andfettive use of the duration of
detention, implementation dietainees’ rights).

171. Inthe period under consideration fr@ August 1998 until 30 June 2004), a total

of 829 audits was conducted, 72ndfich were carried out by the Inspectorate. 467 of the audits
were problem-related and 362 were emergenegomwhere issues concerning the relevant

subjects were also analysed. In the event of establishing irregularities, examination audits were
carried out. In addition, the relevant subjectsenadso inspected by Offices and Boards from

the National Headquarters of the Border Guasdp@t of content-relad supervision). No

violations of regulations in threlevant field were establighduring service and penitentiary

audits.

172. When assessing the outcomkprofessional actities and the resultant conclusions, it

should be emphasised that stricgfyeaking problems of violatirtge provisions of the relevant
Convention were not subject to the audit pracedn the Border Guard. General observations

in this matter may only be drawn on the basis of professional activities of the monitored
organisational units and gtens in broad termgglated to the above issues. A comprehensive
assessment in this matter allows for a concluiahno cases of violations by officers of the

Border Guard of the provisions of the abdegal regulation were recorded. The above

statement does not permit, however, an unconditee@eptance of the fact that there were no
signals concerning situations that might have been determining factors for the occurrence of such
phenomena. This was connectieder alia, with the incompatibility of facilities for detainees
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and detention centres for the purpose of expulsidhedinding regulations i.e. with respect to
living and social conditions (especially in earlier years). The irregularities in this respect were
reacted to by taking necessary measures aiming at upgrading the existing logistics base in this
field. Moreover, this also related to the manof execution of judiail actions (detentions,
search) or actions ordered by other authoritiise evaluation of these issues was based not
only on the conclusions arising from the audits,dlsb on those arising from the consideration
of complaints about relevant amtis. Irrespective of the factahrelevant explanatory activities
confirmed the groundless atacter of the allegations and tt@mpatibility with the law of the
sanctions applied by officers (e.g. the use odaticoercion measures), the issues have been
subject to close supervision and an ongoing \aation of all, even the slightest transgressions

in this respect. Summing up the above, it nbesemphasised that irregularities in the area
subject to audits were not connected wathiure in the understanding of the Convention,

i.e. with actions inflicting pain gpohysical or psychological suffering.

173. Taking into consideration a wide spegtrof the activities of the Border Guard and

the implementation of a whole range of occupational activities concerning an officer (clerk) —
traveller (citizen), it must be sgged that this is no doubt an acéa relatively high risk of the
occurrence of events that might be catalystb&haviour in violation of the provisions of the
Convention. This is because whenever a conftictics at the threshold of the rights of a public
servant and such inalienable personal rights as freedom, inviolability and dignity, a situation like
that might take place. Fully aware of the above hazards, the authorities of the Border Guard
monitor on an ongoing basis the observance by tfficers of fundamental human rights and
liberties during their audits. The above is furtfezilitated by an efficient system of lodging
complaints related to unlawful treatment.

Sobering-up centres/Facilitiesin the organizational units of the Police for persons brought
to them for sobering-up

174. The mode of filing complaints by persdmsught to sobering-up centres for sobering-up
is regulated in Article 40 pa. 3a and para. 6 poinio2 the Law of 26 October 1982 on

Education in Sobriety and Preventing Alcoholi§haurnal of Laws of 2002 No. 147, item 1231

as amended) and section 14 of the Resolution of thenlter of Health of 4 February 2004 on
the mode of coerced appearance, admissiondistharge of persons under the influence of
alcohol and on the organisation of sobering-up cestnd facilities created or indicated by a

unit of local self-governmeifdournal of Laws of 2004 No. 20, item 192). Each person brought
to a sobering-up centre for the purpose of sobering up is informed of the possibility of filing a
complaint against the coerced appearance in the centre and detention while being acquainted
with the protocol of coerced appearance @lerson for the purpose of sobering up.

175. Moreover, pursuant to section 15 of Resolution of the Minister of Health

of 4 February 2004 on the mode of coercedegppnce, admission and discharge of persons
under the influence of alcohol and on the orgation of sobering-up centres and facilities
created or indicated by a unit of locallisgovernment (Journal of Laws of 2004 No. 20

item 192) in the event of the death of the person staying in a sobering-up centre, a facility or
a unit of the Police, a relevant prosecutaod an executive authority of the unit of local
self-government which manageg centre or the facilitgre notified without delay.
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176. In none of the sobering-up centres vikege any penal or disciplinary proceedings
against a physician or a paramedic emplayesisobering-up centre, whereas 1 disciplinary
proceeding was initiated with respect to other @ygés of sobering-up centres (in Inowroctaw).

177. A person placed in a facility for persons brought to it for the purpose of sobering up in an
organisational unit of the Police has the right to file requests, complaints and petitions to the
officer of the Police in charge of the functioning of the facility and to the commander of the
organisational unit of the Police where a given facility is located (section 8 para. 1 point 10 of
theRules and regulations of the stay of persoasgd in facilities of the organisational unit of

the Police for detainees or persons broutgghthem for the purpose of sobering wtich is an

annex to th&kesolution of the Minister of InternAffairs and Administration of 21 March 2003

on the conditions...), with which such facilities should comply).

Data related to the numbersand reasons for placement of persons
in police facilitiesfor detainees or brought to them for the purpose
of sobering up

Year 1998 1999 2000 2001 2002 2003
Total 269 623 274 890| 288 856/ 300 730| 293 364| 284 038
Including:

Suspected of committing 127 306| 137 169| 138 022| 157 764| 149 187| 148 507
an offence
For the commission of 32605/ 21829| 23562| 17216 14002 11924
a misdemeanour
Following an order of a 52531 51473| 55463| 56 752| 57 896| 54 230
court or a prosecutor
Brought for the purpose 53970 60446| 66 184| 64693| 68 324| 65210
of sobering up
Aliens for the purpose 3211 3973] 5625 4305 3955| 4167
of expulsion

178. In 2003, 284,03gersons stayed in police facilgiéor detainees, which was 9,326
(3.18%) less than in 2002.

Data related to eventsin police facilitiesfor detaineesor persons
brought to them for the purpose of sobering up

Year 1998 1999 2000 2001 200p 2003 Toral
Death 8 9 5 10 9 12 53
Suicide 3 4 6 5 9 3 30
Attempt against one’s own 52 64 82 132 115 100 545
health (e.g. self-mutilation,
swallowing)
Total 63 77 93 147 133 115 628
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179. All deaths of persons deprivedibkrty were of natural causes.

180. In 2003, 154 extraordinary events weamrded in police facilities for detainees
(including deportation detention centres arghiarded centre for aliens) — including 15 in the
Deportation Centre — which is 37 fewer tharz@92, when this number was 191 (including 13 in

the Deportation Centre).

181. The biggest number of extraordinary everas recorded in the area of the activities of
the Viovodeship Headquarters of thdi€®in: Radom (24), Olsztyn (18), Gikk (14),
Bydgoszcz, Katowice, and Poznal0 events each. In turn, with the exception of the
Viovodeship Headquarters of the Police in limpKielce, Olsztyn, and Szczecin, a decrease in
the number of events with the participatiorpefsons placed in facilities for detainees was

observed.

182. It should likewise be emphasised that 65 %llcgxtraordinary events occurred when the
supervision over persons placed in facilities faadees was conducted by officers of the Police

from outside the full-time escorting and prevention units.

183. The number and categories of extraordinaenevrecorded in facilities for detainees are

presented in the table below:

Event category Year 2002 Year 2003 Increase +
Decrease -

Attempt against one’s own health 115 101 -14
Escapes 23 15 -8
Suicides 9 3 -6
Deaths 9 12 +3
Direct assault on a policeman 6 5 -1
Other* 29 18 -1

Total 191 154 -37

* Destruction or damage to the furnishings within the facilities.

184. As can be seen in the above table, the biggest category, including 101 (65.58%) of
extraordinary events caused by persons placed in facilities for detainees comprises attempts
against one’s own health — these are: self-mutilations, attempted suicides, and swallowing

different objects. Detailed relant data are as follows:

Year 2002 Year 2003 Increase +
Decrease -
Attempt against one’s own health
conducted by means of:
Self-mutilation 54 43 -11
Attempted suicide 31 22 -9
Swallowing different objects 30 36 +6
Total 115 101 -14
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185. Self-mutilation constitutes the most frequaanner of assault against one’s health.
Analysis of reports submitted shows that perqaased in facilities for detainees most often
perform self-mutilations with the use of the following: pieces of a safety razor, a shaving blade
or parts of the furnishings ddcilities for detainees (parts window protection nets, nails or
screws extracted from stools or beds), or theges’ own clothes — parts of zippers or shoe

metal plates.

186. Attempted suicides are another kind adrés in this category (relative to 2002 —

a 70.97% decrease). Attempted suicides arg wften perpetrated with the use of the

following: objects which are parts of the furnishings of facilities for detainees (parts of blankets,
mattresses or bedests), parts of the detaineerticles of clothing (jogging suits ribbons, parts

of shirts or sweatshirts) oressings — bandages, which are nicegjuently used for hanging

loops fixed to preventive nets, or lighting points.

187. Acts of swallowing different objects pgrsons placed in facilities for detainees are
another category of this type of events.eTjects swallowed are: mug ears, parts of the
detainee’s articles of clothing (zippers, buttoas)well as parts of the furnishings of facilities
for detainees (screws, nails, wire, parts of elecincket casings). Assaults on one’s health are
mainly prompted by the desire to leave these facilities, e.g. for the purpose of medical
examinations, which greatly incresssthe opportunities for an escape.

188. The most frequent causedhd incidence of extraordinary events in facilities for
detainees were the following: negligence of tations in force during service in facilities for
detainees, improper technical protection in facilities for detainees and a failure to use special
precautions with respect to persqhasced in facilities for detainees.

189. Analysis of reports submitted to the Natiddeadquarters of the Police on audits of

police facilities for detainees allowed the preparation of recommendations of the Commander in
Chief of the Police as to the implementatadrfollow-up observations. The recommendations
were forwarded to all Voivoddip Commanders of the Poliagth a view to eliminating

irregularities in the functioning of facilities for detainees.

Prison Service

190. Supervision over the execution of the perafityeprivation of liberty, the penalty of
arrest, the penalty of military rast, preliminary detention, detean and a preventive measure in
the form of placement in a guarded institutiag,well as disciplinargenalties and coercive
measures resulting in the deprivation of libéggnitentiary supervision) is regulated in the
following legal acts:

— Executive Penal Cocle

— Resolution of the Minister of Justi of 26 August 2003 on a detailed scope and
manner of executing peantiary supervision

— Resolution of the Minister of Jus#i of 25 August 2003 on organisational Rules and
regulations of the execution of the penalty of deprivation of lipexgyed under
Article 249 section 1 afhe Executive Penal Code;
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— Resolution of the Minister of Jus#i of 25 August 2003 on organisational Rules and
regulations of the execution of preliminary arrassued under Article 249 section 1
of the Executive Penal Code.

191. Irrespective of the measures taken witres/\tb assuring a reliable consideration of
complaints, requests and motions of persons deprived of liberty in correctional facilities and
pre-trial detention centres the years 1998-2003, similarly to the previous period, the prison
service continued actions aimed at the assurance of a proper supervision over the activities of
subordinate organisational units, including e.godigh a planned and systatic external audits,
which would provide information on the correctsef action, the choice of measures and the
execution of tasks by these units, both with resfethe observance of the rights of persons
deprived of liberty and to thenplementation of the entirety ¢disks of the Prison Service.

192. Pursuant to tHeaw of 26 April 1996 on the Prison Servid®urnal of Laws of 2002

No. 207, item 1761 as amended), the directisigien over the activities of correctional
facilities and prerial detention centres is conductayglprovincial directors of the Prison
Service, and the implementation of tasks caroigdby organisational unitsf the Prison Service
is supervised by the General Director of Bresson Service. Both the Central Board of the
Prison Service and the provincial inspectoratehefPrison Service monitor penitentiary units
by means of comprehensive, problem-relaed emergency audits, in keeping with the
recommendations inscribed in international documents related to the treatment of prisoners.

193. Audits of the Central Board of the Prisomv@® and of provinciainspectorates of the
Prison Service focusadter alia on the examination of the observance of the rights of persons
deprived of liberty in correctional facilitiesid pre-trail detention centres and on assuring
statutory conditions for serving the penalty. this end usual monitarg methods were used,
consistingnter aliain visitations in all facilities in controlled units, including residential cells,
providing prisoners, especially during compreheasivdits, with an opportunity to file to the
auditors possible complaintsgueests and petitions without theesence of the staff of the
audited units. In the course of monitorigfions, in 2000 direct talks were held with

28,944 persons deprived of liberty, i.e. with 9% of persons staying throughout the entire
year 2000 in correction&cilities and prerial detention centres. 13®mplaints were recorded
in protocols and upon a closeragnination two of them provedsgtified. In 2001, in the course
of visitations in cells and facilities where prisoners were staying, direct talks were held with
28,078 prisoners and persons ielpninary detention, i.e. withh6.9% of the total number of
prisoners in 2001. 78 complaints were recordqaratocols, one of whh was considered as
justified. In 2002 direct talks were held wifi,595 persons deprived of liberty, i.e. with 16.1%
of the total number of prisoners in 2002. 98 commpdawere recorded in protocols, five of
which were considered as justified. In 2003, 39,@risoners, i.e. 20.6% of the total number of
prisoners in 2003, were offered an opportunitiatk with auditors.36 individual complaints
were recorded in protocols, three of which wesasidered as justified. Justified complaints
within the time-framework under cadgration related most oftea the following: failure to
provide prisoners with proper Iing conditions in residentiakells, placement of non-smoking
persons with smokers and prolonged periodsaifing for consultations from specialist
physicians. The processing of complaints, requests and petitions related to persons deprived
of liberty was in 2000 subject to 177 externadligs carried out by supervisory organs of

the Prison Service (provincial inspectorateshef Prison Service, Central Board of the

Prison Service) in 2002 — 225, and in 2003 — 195.
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194. Persons in charge of considering comdarequests and pettis in organisational

units of the Prison Service atteadnual training sessions devotedelevant issues, organised
by the Central Board of the Prison Serviod @rovincial inspectorates. In 2003 the Central
Board of the Prison Service (Office of Audit a@dntrol) organised twmeetings devoted to
instruction and training in levant issues, attended b @fficers responsible for the
implementation of these tasks in provincial iesjorates as well as officers of selected
correctional facilities and pre-trial detention centres where the biggest number of complaints
were raised. These meetings server alia the purpose of discussions on the rulings of the
European Court of Human Rights related to violagiin penitentiary units of the rights arising
from theEuropean Convention of Human RighiBheir participants were familiarised also with
the mechanism for the consideration of complaints, requests and petitions in the penitentiary
system of Great Britain.

195. Moreover, all provincial dictors organised training sewsss for officers from their

subordinate organisational unitdio were authorised to caroyt activities connected with the
consideration and processing of complaints, requests and petitions related to persons deprived of
liberty.

196. The Executive Penal Code of 1997 abotighe penitentiary supervision of the
prosecutor. According to Article 32 of the Exttea Penal Code, exteshsupervision over the
legality and propriety of the exemon of the penalty of depriti@n of liberty, the penalty of

arrest, preliminary arrest, detention and a prevemmeasure in the form of placement in a
guarded institution, as well as disciplinary péea and coercive measures resulting in the
deprivation of liberty, is carriedut solely by a penitentiary judge (Article 32 of the Executive
Penal Code). The penitentiary supervision over the execution of the penalty of military arrest,
preliminary arrest applied by a military court and detention is carried out by a military
penitentiary judge.

197. The penitentiary supervisiconducted by a penitentianygge consists in the control

and evaluation of, in particular, the legalitytbé execution of the imposed penalty, the legality
of placement and stay of convicted personsoimectional facilities ad their discharge from

these facilities, and especially the execution of penitentiary tasks and the social reintegration
activities of a correctional facilit the compliance with the rights and duties of convicted
persons, the legality and efficacy of the methaxiid measures used in penitentiary work. The
above activities of petentiary supervision conducted byenitentiary judge apply respectively
to penitentiary supervision in pre-trial detentmantres and in guarded psychiatric institutions or
institutions for the rehabilitatiotreatment of substance abuseconnection with the placement
there of perpetrators as a preventive measure.

198. Regulations contained in codes guaranteggheof persons in charge of penitentiary
supervision to enter at all times and without limdas the premises of the facility and the rooms
where persons deprived of liberty stay. A penitentiary judge also has the right to inspect
documentation and demand explanations from tha@rastration of the fadity, to conduct talks
with prisoners in private on the premises offdality and to examine their complaints, petitions
and requests (Artie 33 of the Executive Penal Code).
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199. Penitentiary supervision can take the following forms:
— Visitations of penitentiary facilities and issue of follow-up recommendations;

— Issue by a penitentiary judge of regulatiamsa change or a repeal of decisions made
by administrations of facilities and theirgans and the suspension of the execution of
these organs’ decisions by a penitentiary judge;

— Forwarding addresses, opinions and motimypa penitentiary judge to courts and
administrations of facilities;

— Provision by a penitentiary judge ofgessary explanations or instructions;

— Acceptance and consideration of complaipttitions and requedfited by prisoners
and the examination of the manner of their resolution by administrations of the
facilities.

200. Penitentiary supervisioomrducted by a penitentiary judgenot tantamount to his
administrative authority over penitentiary unitsy does it authorise him to issue orders of an
administrative character. If in the opinion of apentiary judge a decision which is not within

the scope of his competences is necessary, especially a decision of an administrative character,
he notifies about his observations a competetitority and forwards to it his relevant

conclusions.

201. As part of the supervisi over the legality of the exeoon of isolation penalties, a
penitentiary judge, pursuant Aaticle 34 of the Executive Pen@lode, may repeal an unlawful
decision of an authority executing the relevant rulihg,concerns a person deprived of liberty.
A penitentiary judge is likewise authorised, ie #vent of observing an unlawful deprivation of
liberty of a person serving a sentence or aquevéth respect to whom a preventive measure is
applied, to order a release of such a person.

202. A penitentiary judge has thght to take action aiming at a suspension of the functioning
or a shut-down of a penitentiamypit which does not guarantee the observance of the rights of
persons staying on its premises. Pursuant tolard6 section 3 of the Exutive Penal Code, in
the event of a recurrence of blatant transgressiotie functioning of a correctional facility, a
pre-trial detention centre or another facility whpeesons deprived of liberty stay, or when the
conditions of these facilities do not guaranteediservance of the rights of persons staying on
their premises, a penitentiary judge applies to a competent authority with a motion for the
elimination of existing irreguldties within a specified time-frameork. If these irregularities

are not eliminated by a given deadline, a penitentiary judge applies to a competent minister for a
suspension of the functioning ampartial or complete shut-dovef a particular correctional

facility, pre-trial detention centre or another facility.

203. Pursuant to tHeaw of 25 June 1997 on Alierthe supervision over the correctness of
the execution of a decision on the use of deterfor the purpose of expulsion with respect to an
alien was until 2001 carried out by a prosecutesllowing the amendment of the above Law by
theLawof 11 April2001onthe Amendment of the Law on Aliens and on the Amendment of
Some Other Lawshe supervision over the correctnesshef execution of a measure consisting
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in a placement of an alien in a guarded centre or a detention centre for the purpose of expulsion
was transferred to the competences of a district court compatiemae locibecause of the seat

of the authority filing this motion. This comeeice of the district cotwas retained by the

currently binding Article 104f the Law of 13 June 2003 on AlieriBhe district court is likewise
competent as to the issue of a decision referred to above.

204. Article 102 of the Executivieenal Code, amended by thew of 24 July 2003

(which took effect on 1 Septemb2003), specifies in detail the rights of the convicted person.
Article 101 of the Executive Ihal Code moreover calls for ammediate notification of a
convicted person about his rights and oblgyadi and especially provides for their becoming
acquainted with the provisions of this Cadenediately upon being placed in a correctional
facility.

205. Inthe course of visitatioasid various types of audits pénitentiary units it is checked
whether the libraries have aneapliate number of copies oktiConstitution of the Republic of
Poland, as well as of the following Codes: Ehe@cutive Penal Code, ti@ode of Administrative
Proceedings, and the Civic Code.

206. The convicted person has the right toafiyeaddress superiors and persons visiting
the correctional facility about isss related to the execution ofpdization of liberty, as well as
has the right to file complaints, petitions and requests to an authority competent for their
consideration. Moreover, they can bring th@mplaints, petitions and requests, during the
absence of other persons, to the attention of the administration of a correctional facility, the head
of organisational units of the Prison Serviagenitentiary judge, a prosecutor, and the
Ombudsman (Article 102 point 10 of the Executived&é€ode). The issues related to lodging
complaints are presented in great detail dutiiregdiscussion of Articl&3 of the Convention.
Article 13 also contains information on the possibility, under Article 7 of the Executive
Penal Code, of the convictedrpen’s appealing to a court against a decision of an organ of
executive proceedings (including an organ a@&she judiciary) on account of its unlawful
character.

207. The convicted person has the right to leghbf an advocate appointed in executory
proceedings. If, however, one of the circumstances specified in Article 8 of the Executive
Penal Code occurs (the convictgetson is deaf, mute or blinthere is a justified doubt about
his sanity; he has not attained the age ofdas or does not use the Polish language), an
advocate is obligatorily appointed to himdygourt (Article 8 section 2 of the Executive
Penal Code).

208. The convicted person has the right to camicate with his advocate or plenipotentiary

who is an advocate or a legal advisor in theealoe of other persons. Also correspondence with
these persons is not subject to censorshgetention. Additionallyconversations during

visitations and telephoneltsawith his advocate or plenipotentyawho is an advocate or a legal
advisor are not subject to monitoring. Supgon over the correspondence with an advocate

may be carried out by opening a letter only when there are justifiable grounds to suspect that the
letter contains objects which are subject tolthe on their possession, storage, transfer, sending

or trade. The activity of opening is performadhe presence of the convicted person and a
penitentiary judge is rified and provided with the reason fand results of taking this activity

(Article 8 section 3 othe Executive Penal Code).
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209. Pursuant to Article 6 section 1 of teecutive Penal Code, the convicted person may
also file petitions for instituting proceedings before a court and take part in them as a party as
well as institute appellate meass in preparatory proceeds) unless the law stipulates
otherwise.

210. The provisions related to the executiothefpenalty of deprivation of liberty, as

amended, specified in the provisions of the ExgelPenal Code (Article 209 of the Executive
Penal Code) apply, respectively, to the@xtion of preliminary detention. A person under
preliminary detention enjoys the same rights #ratgranted to a convicted person serving the
penalty of deprivation diberty in an ordinary system in a correctional facility of a locked-up
regimen and no restrictions apply to him other than those necessary for ensuring a proper cours
of criminal proceedings, maintaining order and security in a detention centre and for preventing
mutual demoralisation of penss under preliminary detentidArticle 214 of the Executive

Penal Code). Persons under preliminary detention enjoy full rights to file requests, petitions and
complaints in the same course as convictedgues. Similarly to convicted persons, they may
directly address superiors anditating persons with issues related to the execution of

preliminary detention and with p®nal issues (section 4 okthbove Rules and regulations

of 25 August 2003).

211. The moment a person under preliminaryrais is admitted to a detention centre,
s/he is informed about a possibility of incidenceimiy his stay in the Rrtrial Detention Centre
of threats to his personal securdyd of manifestations of negee behaviours characteristic of
criminal circles, as well as about the need ttifywguperiors about a threat to his own personal
security and that of other detaineesti@e 3 of the Rules and regulations).

212. Article 215 section 2 of the Executive Hebade defines the right of persons under
preliminary detention to prepare themselves for the defence and the duty of making it possible
for them. A person under prelinairy detention has the right tommunicate with a defence
attorney or a plenipotentiary who is an adveaata legal advisor in the absence of other
persons or by means of correspondence, witservation of the organ at whose disposal he
remains (Article 215 sectiondf the Executive Penal Code).

213. Regulations different than those related convicted person concern the following:
correspondence — it may be subject to monitorinceosorship if the orgeat whose disposal a
detainee remains orders so (Ai@3 of the Code of Crimin&rocedure, Article 217a of the
Executive Penal Code); visitations — possibleyaon the issue of a resolution on a permission
of a visitation by the organ at whose disp@sdetainee remains (Article 217 of the Executive
Penal Code) and grantipgrmission to a detainee to leave the premises of the correctional
facility in cases of special significance for thetainee — this requires the issue of a resolution
on a permission by the organ at whose dispashdtainee remains. Additionally, a person
under preliminary detention cannate telephones and other means of cordless and wire
communications.

214. On 1 September 2003 the provision of Aetk23a of the Executive Penal Code took
effect which regulates the situation of a person under preliminary detention with respect to
whom the penalty of deprivat of liberty is executed in another case. The person in
guestion enjoys the same rights as the atagiperson, with the exception of: visitations,
correspondence, use of telephones and otkanmof cordless and wire communications,
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possession of objects in a cell, use of mediaaiaes, notifications of the organ at whose

disposal a detainee remains on his qualification among persons under preliminary detention
causing a serious social threat or a serious thodhe security of a correctional facility and on
remaining for medical tré@ent in a correctional facility upon release, as well as the issue of a
permit for leaving the premises of the correctional facility in cases especially vital for the
detainee and additionally in otheratimstances, when this is required by the necessity to ensure
a proper course of criminal proceedings. Moreover, he does not use passes (which are granted in
facilities of a semi-open type — no more than once every two months, for a combined period not
exceeding 14 days a year, and in the case of a facility of an open type — not more than once a
month, for a combined period not exceeding 28 @aysar), rewards in the form of permits for
visitations without supervision aitle the premises of a corrextal facility, with a person close

to the detainee or a trustworthy one, for aqeenot exceeding at one time 30 hours or in the

form of permissions to leave a correctiofaaility without supervision for a period not

exceeding at one time 14 days, as well aserfdhm of permissions to leave a correctional

facility for the combined period of up to 14 days, especially with a view to trying to obtain
adequate conditions of resm® and work upon a release.

Remand houses and sheltersfor juveniles

215. Inthe period from 1998 until 2003, 34 remidnouses and shelters for juveniles

were attended by an annual average of 20090 to 2,100 juveniles. From the total number
of 34 facilities run by the Minister of Justice, @eents violating the rights of juveniles were
recorded in 20 of them, while out of all the @&lanatory proceedings related to notifications
about the violations of the Convention, only sonfirmed the allegations the course of the

five years under considerationtims Report. The remaining eilglen cases were considered as
unjustified in the course @ inquest. Detailed daéae provided in Annex 3.

216. Most of the allegations wefiked by juveniles in shelterfor juveniles, by letter or

during talks, to directors of facilities, visitati officers of provincial pedagogical supervision
teams, the Ministry of Justi@nd to judges monitoring the imphentation of judicial decisions

in remand houses. In one of the post-visitateports, a judge monitarg a facility indicated
cases of the use of corporal punishment withaessfp juveniles, whickvere subsequently not
confirmed by the prosecutors’ office. Information on violations of juveniles’ rights in a facility
was treated as one of the relevant notifications of irregularities; it was contained in an audit
report prepared by employeestbé Office of the Ombudsmanrf€hildren. In still another case
the prosecutors’ office was notified by a motheaahinor placed in a shelter, who subsequently
withdrew the allegation. Out of the total numbéexamined cases of violations of the
Convention, competent prosecutarfices conducted seven glanatory proceedings. The

other inquiries were in a vast jodaty conducted by visitationfbcers of provincial pedagogical
supervision teams, directors of facilities, visitatof the Department of Facilities for Juveniles
of the Ministry of Justice, and supervising judgéne case, apart from being filed to a court,
was also forwarded to an occupational disciplinary committee.

217. Actions taken within the framework ofpganatory proceedings were most frequently
based on cooperation between indual organs, but there were aadits of the results of the
activity of subordinate authorities. When thiegations proved justifiale, the accused persons
were punished with the penaltief reprimand, caution, dismissedm work or conclusions and
recommendations for implementation were formulatReports on violations of the principles
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of the Convention related in the majority to the o physical force with respect to juveniles by
vocational teachers, tutors in boarding houses, ndagmgical staff (beating, incidental blows).
Single allegations concerned the aforementicer@ployees’ use of psychological violence,
verbal abuse, hindering the exercise of religious practices, or limiting access to specialist
medical care.

218. Inthe period under consideration cases of tiwla of the rights of juveniles were not a
significant phenomenon, which is a result of egsitic supervision, starting from the lowest
level supervision conducted byrelctors of individual remand housasd shelters, and especially
a result of actions aiming at:

— Raising the awareness of junies and staff in the fieldf respecting the Convention;

— Creating a comprehensive network of morniitg and preventing violations of the
Convention;

— Conducting training sessionsfer aliain the field of interpersonal communication
skills of staff in contacts with juvengeand coping with one’s own aggression.

219. Thanks to the cooperation of directoréagflities for juvenileswith the pedagogical
supervision and the coordinationtbe Department of Facilities for Juveniles of the Ministry of
Justice, a system was worked out which preventations of the pringiles of the Convention,
e.g. by monitoring the extent of the observaoicthe Convention. The system consists in the
following:

— Guided talks with juveniles and staff;

— Participating observation;

— Diagnostic hospitalisation;

— Surveys of juveniles and staff;

— Talks with parents or legguardians of juveniles.

220. Within the supervision activities, periodic asidf the observance qiveniles’ rights
are carried out. Pursuant to thesBlation of the Minister of Justiagf 17 October 2001 on
remand houses and shelters for juvenilgsitations are conducted no less than once in a
five-year period, unless circunasices calling for an emergendggitation present themselves.

221. Visitation officers of provincial pedagegl supervision teams conduct periodic audits
and controls, participate in meeggof boards of remand housesbelters and in meetings of
pedagogical boards of schools. As part ofknguality assessment, they consistently and
regularly control the manner of executing supgon by directors of facilities, carrying out
inter alia participating observations, guided sllsurveys, and documentation analysis.

They analyse the functioning of all areas of woillhese actions are coordinated by visitation
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officers of the Department of Facilities for Juitea of the Ministry of Justice. On average
two scheduled audits or inspexts are conducted per semestad additionally there are audits
monitoring the implementation of recommendas. In facilities that in the opinion of the
supervision demand special atien, additional or emergeyp@ctions are implemented.

222. Knowledge on the work of facilities for juvkss can be obtained also from the statistics
gathered and forwarded to the Ministry oftiltes e.g. concerning the relevant problems and
reports of family judges responsible for a projpeplementation of decisions in facilities for
juveniles.

223. Therefore, it can be said that the suigem, both of the local and central level,
possesses updated aetiable knowledge on the sétion in all facilities.

224. The observance of the rights of juveniaced in a remand house or a shelter is
examined separately during each comprehengsition. During the visitation both juveniles
and the staff of facilities are surveyed. Conclusions from the polls are analysed and discussed in
the facilities and placed in post-visitation reports, and if necessary formulated in the form of
recommendations. Moreover, during each stayisifation officers in facilities, educational
guided talks are carried out with a viewoletaining information on unlawful treatment of
juveniles by the staff of a facility. Such takkse carried out most often with boys in interim
centres, as well as during school classes, simgs and classes in boarding houses. Also
documentation related to the use®ivards and disciplinary measures is analysed with a view to
obtaining a balanced approach in this respect, since the use by the facilities of assessment,
rewarding and disciplinary systems shouldobsed on positive reinforcement (rewards).

225. Itis a fundamental principle that juvenisgs provided with alinformation related to

their inalienable rights — the respect of this requirement is verified within supervision activities.
Each juvenile newly admitted to a facility is nad about his rights arabout ways of passing

on information in the event of violations of teasghts. Already during the first stay in an

interim centre the level of understanding the iinfation provided is checked. Each juvenile
confirms with his own signature on a relevantestant the fact of being notified about his rights
and obligations contained in the Rules argltations for juveniles placed in facilities.

226. Furthermore, the rights and duties of julesnare discussed bgecational staff during
tutorials in boarding houses, during regulassés, which is confirmed by the pedagogical
documentation of the facility.

227. Remand houses and shelters for juveniles praedures that agguto the juveniles
placed in them the exercise of their inalienalgats. All juveniles have access to information
on the Rules and regulations binding for thermjanels and disciplinary measures, as well as on
the social reintegration offer. Rooms of widual tutorial groups feate in accessible places

the Rules and regulations along with a selectiomgbits and obligations, a catalogue of rewards
and disciplinary measures, the manner of thenting and award, criteria for establishing
grades related to conduct and the mode fireimg the juveniles’ obligations. Moreover,
competitions are organisedfacilities related tahe knowledge of rights by juveniles.
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228. In each facility for juveniles, in generally accessible places, there are lists of
institutions with their addresses, where juveniles can send petitions, requests, complaints and
communications which are not subject to the itooimg of the staff of the facility. The

institutions in question are the following:

— Director of a competent Remahtbuse/Shelter for Juveniles;

— President of a competent District Court;

— Provincial Pedagogicalupervision Team at a competent District Court;
— Department of Commo@ourts of the Ministry of Justice;

— Department of Supervision over the Impkmation of Judgements in the Ministry
of Justice;

— Office of the Ombudsman for Children;
— Office of the Ombudsman.

229. Furthermore, during each stay of visitavdircers in a facility, juveniles are offered
an opportunity to personally file possible cdaipts and observationsluveniles can file
complaints and communications every day todinector or anotherdricational employee of
the facility.

230. Facilities provide juvenilesith adequate care andygfological and pedagogical
assistance, give an opportunity to complthvthe school attendancequirement, vocational
training, religious practices, basic medical care and dental care on facility premises.

231. Special care and attention is offereflit@niles psychologically and physically

vulnerable. When possible, facilities assureptagection of family ties, sending and receiving
correspondence to the extent arising frogutations, a contact with an advocate or a
plenipotentiary on facility premises and with a family judge in charge of supervising the facility.

232. Facilities for juveniles are meant to educate imanner that will help juveniles to fulfil
their obligations, especially those most imporiarthe process of social reintegration. Systems
of educational impact impose obligations on emgpks to systematically and consistently
exercise the rights and obligations of juvesigad to provide them with assistance in their
execution. All facility staff are obliged to kncadequate regulations, wh they confirm in

many facilities with a handwritten signature. Alltex@als related to juveniles’ rights issued by
the Ombudsman, the Ombudsman for ChildrenthedHelsinki Foundation for Human Rights
are brought to the attention of the staff aregular basis. Furthermore, the supervision
comprises also trainings fodecational and non-eduganal staff related to the observance of
the Convention.

233. All supervision activities e.g. during vigitms, audits and surveys, will continue to
provide close monitoring in this area and to shape proper educational attitudes on the part of the
staff of facilities for juveniles.
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Monitoring the observance of therights of personsin mental hospitals and social
welfare homes

234. Pursuant to Article 43 d¢iie Law of the Protection of Mental Healthental hospitals

and social welfare homes for the mentally ill or persons with mental handicaps can be entered at
all times by a judge for the purpose of monitoring the legitimacy of admission and stay in such a
hospital or a social welfare home of persoiith \ymental handicaps, monitoring the observance

of their rights and the living conditions. These questions are regulated in detaiRiestblation

of the Minister of Justicef 22 February 1995 (Journal of Laws of 1995 No. 23, item 128) on
monitoring the observance of the rights of paswith mental handicaps staying in mental
hospitals and social welfare homeBursuant to the Resolution, the monitoring of the legitimacy
of admission and stay in mental hospitals @iaavelfare homes, hereafter called “facilities”, of
persons with mental handicaps, as well as ofitiveg conditions of these persons, is carried out

by a judge who possesses expertise and expeilietive field of mental health care, appointed

by the president of the provincial court competationae locifor the facility. In the event

of recording significant transgressions in thevity of the monitored facility, a copy of the

report is also forwarded to the Ministry o€&lth - in 2003 no judge forwarded a copy of an

audit report.

235. The Ministry of Health also obtains copaéseports on the course of a visitation of a
penitentiary judge (sectin 3.1 and section 7.3 of tResolution of the Minist of Justice on the
manner, scope and mode of executibpenitentiary supervisiowhich is a by-law to Article 36
of the Executive Penal CodeAs a part of this procedure, a report was obtained from the
Provincial Court in Radom (& VIl Wiz. 4016/1/04 of 15 January 2004) which indicated
mistakes in cards of thgplication of immobilisation.

236. Moreover, periodic audits of mental hitesls are conducted by the Ombudsman via the
employees of his Office.

237. An audit carried out by a judge appoinbgdhe president of a provincial court, under
Article 43 of the Law of 19 August 1994 on the protection of mental haaidtlon the basis of an
executive law issued under it, compriggsr alia:

(1) Correctness of medical documentatioriolihis a basis for the admission and stay
in a facility of persons with mental disturbances.

(2) Correctness of medical documentationtesldo the use of direct coercion and the
use of health services posing a higher risk for the patient.

(3) Appropriecy of a further stay in a mahhospital in a case of hospitalisation in
excess of 6 months.

(4) Respect of the rights of persons staying in a facility, specified in the Law on the
protection of mental health and in redidas related to health care facilities,
as well as in regulations concerning social welfare.
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(5) Living conditions in a facility.

(6) Activity of a facility relded to cooperation with abart and curators conducting
supervision over persons with mental disturbances staying in a facility.

(7) Cooperation between thacility and the family or guardians of persons with
mental disturbances.

(8) Correctness and timely processing of complaints and observations of persons with
mental disturbances staying in a facility.

238. Ajudge carries out the aforementioned &cw within his scope of his competences
through the following:

(1)  Audits of facilities — conducteat least once a year or onahhocbasis —
comprising all issues subject to monitayior audits comprising only selected
Issues, carried out when necessary.

(2) Direct contact with persons with mental disturbances staying in a facility.

(3) Issue of post-audit recommendations and inspection of their correct and timely
implementation.

4) Other activities aiming at the elimination of irregularities and the prevention of
their occurrence.

239. Following an audit, a judge notifies the heathe facility about the results, making it
possible for him to express his opinion on éiséablished facts arwh suggested post-audit
recommendations. When necessary, a post-awditing is organised wth should be attended
also by other employees of the audited facaitygl about which the supervising organ of a given
facility is notified.

240. The course of the audit is presentedrepart, which should contain especially data on
the extent of the audit, assessment of the nrasfrexecution of recommendations issued after
the previous audit, the results of the auditj post-audit recommendation¥he President of a
competent Provincial Court forwards a copy @& thport within 14 days of the completion of the
audit to a competent guardianship court, the head of the audited facility and the supervising
organ of a given facility. In the event of esisiting serious irreguld@res in the work of the
audited facility, the President of a Provincial Gaends a copy of the report to the minister for
health issues, social welfare or labour and sgmoéty. In order to codify audit methods, the
President of a Provincial Courtay organise meetings attended by judges in charge of the
supervision of facilities, heads of audited facilities and psychiatrists.

241. The head of the monitored facility orugsrvising organ may — within 14 days of the
reception of the report — notify the President of the Provincial Court of reservations or
observations concerning audit rkssiand post-audit recommendations.
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242. The head of the monitored facilityapsupervising organ, on demand of a judge,
provides within 14 days information on teeope and manner ofgtimplementation of
post-audit recommendations.

243. Moreover, the assessment ofjtiifiability of the use of diret coercion is subject to an
ongoing monitoring. If direct coercion measunese been applied as a result of a decision of a
physician from a health care unit — the assessmeatiigd out within 3 days by the head of this
facility. If, however, the decision is taken by another physician — the assessment is carried out
also within 3 days by a physician — specialigpsychiatry appointed by the voivode (Article 18
para. 6 of the&eaw on Mental Health Protectign This mechanism was discussed at length in
Article 2 of this Report.

244. A national study (incomplete data) led bg bhstitute of Psychiatry and Neurology by
means of th&uestionnaire for the Monitoring of the Law on Mental Health Protedtlt@d out
by nearly allmental hospitals, it follows that direct coercion was used:

— In 2000 with respect to 22,666 persons (14d@%he total no. of admitted persons);
— In 2001 with respect to 23,921 persons (14@%he total no. of admitted persons);
— In 2002 with respect to 25,401 persons (24.6f the total no. of admitted persons);

— In 2003 with respect to ca. 25,000 pers@as 14 % of the total no. of admitted
persons).

245. A study conducted within a six-onth period (from November 1999

until 30 April 2000) in one of the big mental hoststandicates that déct coercion, mainly in
the form of immobilisation, was used with respto 12.4% of patients. Analysis of the
documentation of 959 cases of the use of direetcion indicates th#he reasons for its
application were:

In 54.3% in agreement with the relevant Law;

In 33.7% formally in agreement with the Law, but inadequately justified;

— In 3.8% in violation of the Law;

In 4.1% doubtful;
— In 4.2% occurred on the patient’s demand.

246. In January 2003 the aforementioned study waesated in the same hospital. Analysis
of 100 cases of the use of diredercion indicates that theasons for its application were:

— In 69 % - in agreement with the relevant Law;

— In 21 % - formally in agreement with the Law, but inadequately justified;
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— In 4 % - in violation of the Law;
— In 3 % - doubtful,

— In 2 % - occurred on the patient’s demand.

247. Since there is no statutory obligation fdtesting data on instances of the use of a
direct coercion measure, no comprehensive infaonaelated to the use of direct coercion is
available.

248. Available statistical data presented in Annex 2.
Care and educational institutions

249. Inthe years 1999 — 2000, following an administrative reform of the country, some of
the tasks related to child care were transferred from the educational system to the system of
social welfare. The task of organising clileke was entrusted to a new level of local
self-government — the district (above thentoune level; poviat) (Arcle 47 a para. bf the Law

of 29 November 1990 on Social Weljasnd within the district o district centres of family
assistance. As of 1 January 2000, social welia® entrusted with the task of providing care
and education in care and educational institutions (children’s homes, family children’s homes,
emergency care centres, educational groups, dayxeatees, and social clubs) to children fully

or partially deprived of parental cased to socially ill-adjusted children.

250. Inthe years 2000 — 2003, care and edumaltinstitutions run by social welfare
comprised also social reintegration centres for juveniles placed there pursuant to the Law on
conduct in cases concerning juiles. As of 1 January 2004 thasstitutions were returned to
the system of education.

251. Provisions of thResolution of the Minister of Labour and Social Policy

of 1 September 2000 on cared educational institutionglournal of Laws of 2000 No. 80,
item 900) indicate standards to be met by théreenn order to adpiately implement their
objectives. The standards of education and cageifigd in section 35 and in section 37 of the
Resolution were prepared pursuant to@oavention of the Rights of the Chil@hey emphasise
that a centre is obliged to:

(1) Create conditions conducive to childephysical, psychological and cognitive
development.

(2) Respect the identity of the child, héas opinion and if possible take into account
his requests in all cases related to hird o inform the child about actions taken
with respect to him.

(3) Ensure a sense of security.

4) Care about the respect for and susteaaf emotional ties between the child and
the parents, siblings and other persons both from outside the facility and those
who stay or are employed in the care and educational institution.
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(5) Teach the child how to establish emotional ties and interpersonal relations.
(6) Teach the child the respect for the tradition and cultural heritage.

(7) Teach the child how to plan and organize everyday activities adequately to
his age.

8) Teach the child how to organize lesstime, including partipation in cultural,
recreational and sports activities.

(9) Instil in children a healthy lifestyle and healthy habits.

(10) Prepare children for assuming respatiitfor their own conduct and teach them
independence and self-reliance in life.

(11) Level out developmental differences in children.

(12) Take important decisiomslated to the child in agreement with his parents or
guardians.

252. As to the fulfilment of the standardexfucation and careare and educational
institutions are subject to supervisiaanducted by persons with proper pedagogical
qualifications, authorised by the voivode competatibnae lociwith respect to the seat of the
institution. The principles of supervision overeand educational insttians were defined in
theResolution of the Minister of Laboand Social Policy of 29 August 2000 on detailed
principles of supervision of the standardeofucation and care inare and educational
institutions and of supervision of the djtyaof work of adoion and care centreglournal of
Laws of 2000 No. 74, item 862). The Regulatiorphasises the need for examining the validity
of the child’s stay in the institution, meetingethtandard of care andweational services, and
respecting the child’s rights in the institutioBhould any irregularities in the functioning of
institutions arise, they ought to be eliminatéthin the framework osupervision conducted by
the voivode.

253. Inthe years 2001 — 2003, audits of care andatmnal institutions were carried out in

all voivodeships; these audits weoeestablish the observance of the child’s rights, the position
and rights of juveniles in the institutions. Supervisors of care and educational institutions
appointed by the voivode carried out among nsraonymous polls, the result of which could
indicateinter alia whether children were subject to psyawital or physical abuse. Moreover,
directors of all institutions were instructeginform children aboutelephone numbers and
addresses of the Ombudsman@hildren, of persons conducting pedagogical supervision
appointed by the voivode and of thetdict centre for family assistance.

254. It follows from the information obtained in 16 voivodeships that in the years 2000 — 2003
voivodeship services of pedagogical supervisemorded 17 cases of violations of personal
inviolability of minors in care and educational institutions; however, in 5 cases explanatory
proceedings, including preparatory proceedicmysducted by a prosecutor, did not confirm the
allegations. The scope of violations of personal inviolability of juveniles in care and educational
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institutions ranged from a pull, through an argunt, during which an educator shoved a minor,
to a beating, e.g. with a belt. These eventeweought to the attention of voivode services by,
e.g. a child’s legal guardian, adult wards, anonymous polls, and local press. Criminal
proceedings were instituted with respectda@tors who were found guilty of more serious
actions. In less drastic cases the educataived a negative assessment of his work or a
reprimand. Persons conding pedagogical supervision alsgported on cases concerning these
educators to the teachers’ disciplinary commission.

255. The voivode, as a supervisory unit, is an authority competent to consider complaints
in the event of the incidenad irregularities in the functioning of care and educational
institutions, including also in the provision of earThe procedure of considering complaints

is regulated in the Code of Administrative Procedure and iRéselution of the Council of
Ministers of 8 January 2002 on regiig and considering complaints

256. In 2000, establishing a new legal state for the functioning of care and educational
institutions within the system of social welfare, advantage was taken of the material contained in
the 1999 report of the Helsinki Foundation for HuniRights “The State of Observance of the
Rights of Minors in Children’s Homes”. Asrasult, the Regulation on care and educational
institutions and on the principles of supervision grants priority to the full observance of the rights
of the child in care and educational institutions.

Living conditions of persons subject to all forms of detention, arrest or deprivation of
liberty

(@ Living conditionsin units subordinate to the Prison Service

257. General living conditions in iis subordinated to the Prison Service are regulated in the
provisions of the Executive Pdr@ode of 1997, amended by thaw of 24 July 2003 on the
amendment of the Law — The Executive Penal Code and some othgldamsl of Laws

of 2003 No. 142, item 1380) andRules and regulations issued on their basis.

258. Article 110 of the Executiv@enal Code defines the minimuarea of a residential cell
per one detainee (no less than%.nMoreover, basic requirementelated to the conditions of
serving the penalty of deprivati of liberty were specified: aduate accommodation furnishings
ensuring a separate place for sleep, properitonsl of hygiene, adequate supply of air and a
temperature adequate to the season of theagearding to the norms defined for residential
quarters, as well as lighting adequiatereading and execution of work.

259. A shortage of places for prisoners sedous problem which the prison system has

faced for a few years. Since the beginning of 1999 the number of prisoners has increased from
around 53,000 to around 80,000 at present. Thiat®tucaused overcrowding of prisons by
approximately 15 % and a constémteat of an influx of convicted persons from the group
“awaiting the execution of a penalty” (the capacity of correctional facilities and pre-trial

detention centres as presented in the Report and in statistics is established in accordance to the
norm defined in Article 110 s@on 2 of the Executive Penal Co(ln area in a residential cell

per one prisoner cannot be less thar’§.nPopulation density isome penitentiary units

exceeds 130% of their capacity.
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260. The table presents months when populatiositiein correctionafacilities and pre-trial
detention centres was the highest in the years 1998-2004:

Month and year| Population density in Month and year| Population density in
correctional facilities and correctional facilities and
pretrial detention centres pretrial detention centres

31.03.1998 59 049 30.11.2002 81 766
30.11.1999 56 206 31.03.2003 82 766
30.11.2000 69 937 29.02.2004 81 206
30.11.2001 80 565

261. As a consequence, the penitentiaryesygbok efforts to secure new places of
accommodation. These efforts consisted in theaghaf the intended use of some rooms such
as community centres, fithess-rooms, briefing halis. for residential pposes or in investment
and renovation actions. As a result of isiveent and renovation actions, in 1999 1,035 places
were secured, in 2000 — 974, in 2001 — 1 115, in 2002 — 335, and in 2003 — 1,604. It is worth
mentioning that in the aforementioned period tveav penitentiary unitasere constructed. The
construction of the Pre-trial Bention Centre in Radom (7§8aces) was concluded in 1998 and
the Pre-trial Detention Centie Piotrkéw Trybunalski (619 places) became fully operational

in 2003. Generally, in period from Janud$§99 until May 2004, the number of places for
prisoners at the disposal of the penitagtsystem increased from nearly 65,000 to over 69,000.

262. Currently, in all penitentiary units thesea total of 16,995 cells, including 1,125 single
cells, 4,499 double cells, and 2,764 triple ones. Thai@ng cells are meant for four and more
prisoners, includingnter alia 295 cells designated for over ed@vinmates. The Prison Service
takes further action with a view to limiting the niben of residential cell®r larger groups of
prisoners in the total number of residential cells.

263. Regrettably, the pace of increasing the nurabplaces in penitentiary institutions is
inadequate. Currently, the shortage @fcels in penitentiary units amounts to over 10,000.
Bad living conditions in penitentiary units cad by their overcrowding led in the period

24-27 May 2004 to a passive protéstf 1,613 prisoners in corréanal facilities in Wotéw,
Wronki, Gebarzewo, Riczéw, and Klodzko. The protest, consisting in a refusal to eat meals,
was begun by prisoners from tberrectional facility in Wotéw and the rest joined them as a
token of solidarity.

264. The penitentiary system prepared a @ogne of extending the existing accommodation
base by 10,000 places (see point 159). Its impleationtis to consist ithe construction of new
penitentiary pavilions on the preses of already existing units and in the reestablishment and
renovation of penitentiangavilions destroyed during rebellions (from the 1980s and the turn of
the 1990s), floods or closed down on account abdremely inadequatechnical state. From

the point of view of the existing possibilities of istments in the penitentiary system, this is the
only real way of securing a quick improvement in the number of accommodation places.

265. Out of over 200 general addresses oOimudsman forwarded thfferent authorities
in cases of persons deprived of liberty, the mitgjoelated to the sphere of respect for their
social rights.
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266. The penitentiary system plans to comoeethe implementation of new tasks which will
lead to the extension of tkecommodation base. These iater alia the following:

— Construction of penitgiary pavilions in the Pre-trial Detention Centre in Lublin
(356 places), the External Ward in Ustk&@ places), the Pre-trial Detention Centre
in Warsaw-Staewiec (200 places), and the Correctional facility in Krzywaniec
(240 places);

— Reestablishment of a penitentiary paviliarthe Correctional facility in Goleniow
(204 places);

— Foundation of an External Ward thfe Correctional facility in Zan$é (230 places);
— Conversion of facilities in Zidtw for penitentiary use;

— Re-construction of a barracks building ir tBorrectional facility in Czerwony Bor
into a penitentiary pavilion (187 places).

267. The Central Board of the Prison Seg\prepared also information entitled

“Basic Problems of the Prison System”, whisas accepted by the Council of Ministers

on 27 April 2004. One of the conclusions comédl in it points to the need of assigning
resources for increasing the capacity of penidey units and for improving their technical
condition and security levelA detailed range of proposed tasks and the agenda for their
implementation is present@dthe “Road Map for Obtaining 10,000 accommodation places in
the years 2005-2009”. The implementationtha$ programme would strengthen the
accommodation capacity of the penitentiary system within 5 years by 10,345 places. In the
opinion of the Central Board ofd@HPrison Service, only a radical drop in the number of prisoners
in penitentiary units or the extension ofealdy existing correctional facilities and pre-trial
detention centres or the constian of new ones would allow for ancrease of the norm of the
residential area for one person.

268. The implementation of thbéa@ve agenda will also allowifa full execution of separate
placement on the premises of penitentiary usiitsmokers and non-smokers, which was many
times suggested in thenmed under consideratiomter alia by the Ombudsman. At present,
separate placement is a priority during pteecement of prisoners, but overcrowding in
correctional facilitiegloes not permit itkull realisation.

269. As aresult of entry into life of tleenended Executive Perfabde, new Rules and
regulations related to living coitidns of persons deprived of liberty have been issued. These
are,inter alia

— Resolution of the Minister of Justioé2 September 2003 on the definition of a
daily nutritional norm and the kind of deeprovided to prisoners in correctional
facilities and pre-trial detention centré3ournal of Laws of 2003 No. 167,
item 1633);
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— Resolution No. 8/2003 of the Generatdutor of the Prison Service of
9 October 2003 on the implementation of rgybt prisoners in correctional facilities
and pre-trial detention centres to nutritipn

— Resolution of the Minister of Justicelof October 2003 on the living conditions of
prisoners in correctional facilitieand pre-trial detention centrgdournal of Laws
of 2003 No. 186, item 1820).

270. These regulations defingdh nutritional norms and tworlds of diets as well as a
number of nutrition indications, sues calorific content, percentage content of nutrients, an
amount of vegetables, a list of products forbiddeparticular diets, as well as amounts of
daily sums.

271. The table below presents the nutritional namierce as well as the kinds of diets and
the amounts of daily sums.

No. Kind of nutritional norms and digt Amount of daily sums in PLN
1. | Basic 4.20

2. | For prisoners up to 18 years of age 4.60

3. | Light diet 5.00

4. | Diabetic diet 6.00

5. | Additional 3.20

272. The value of a daily nutritional norm fatisoners under 18 years of age should be no
less than 2,800 kcal, and for the other prisoners no less than 2,600 kcal.

273. The convicted person is also entitledetmeive once every three months a food package
weighing together with the packaging no more than 5 kg. Making purchases on the premises of
the correctional facility was increased to atsethree times per month and making purchases
during visitations was made possible.

274. A prisoner whose health status requires pipdication of nutrition other than that listed
in the table, may be ordered individual mtign by a physician, who defines the following:

— The number and times of dispensingais during one day — if necessary;
— Dalily calorific intake;

— Percentage content of nutrients;

— Forbidden manners of preparing meals;

— Alist of forbidden products;

— The duration of time for which a particular type of nutrition is ordered.
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275. The Regulation related toilig conditions defines the mos of assigning clothing,
underwear, shoes, bed sheets, and means of pels@iene to prisoners during their stay in
correctional facilities and pre-trial detention cestr The Regulation likewise defines the norms
of fitting out residential cells and other rooms related to the execution of the penalty of
deprivation of liberty and pleninary detention with basic hougjrequipment, as well as norms
assigned to prisoners staying in health care institutions for persons deprived of liberty.

276. Depending on the type of a correctional fagifirisoners use lavatories in residential
cells or in halls of individual was. In 2003 the penitentiary system eradicated once and for all
the problem of cells egpped in sanitation pails.

277. In 2003 was issued:

— A new Resolution of the Minister of fiue of 31 October 2003 on detailed principles,
scope and manner of providingdti care services to payas deprived of liberty by
health care institutions for persons defd of liberty (Journal of Laws of 2003
No. 204, item 1985.)

— Resolution of the Minister of Justi of 13 November 2003 on the conditions and
manner of providing prisoners in cortéanal facilities and pe-trial detention
centres with artificial limbs and dentes, orthopaedic objects and auxiliary means
(Journal of Laws of 2003 No. 204, item 1986.); and

— Resolution of the Minister of Justice ane tinister of Health of 10 September 2003
on detailed principles, sco@ad manner of cooperation of health care institutions
with the health care system in correctal facilities and pre-trial detention centres
for the purpose of providing health caregees to persons deprived of liberty
(Journal of Laws of 2003 No. 171 item 1665)

278. Currently prisoners are informed aboutfthmelamental rights of the patient during the
initial examination when they are admitted to aifntiary unit. Moreover, the content of
provisions regulating these issues is avail&olsn educators and heads of outpatient health
centres in all correctional facilitiesd pre-trial detention centres.

279. The Central Board of the RimsService takes every effort #wat persons deprived of
liberty may fully enjoy all their rights to intimacy and the protection of personal data at the time
of their use of medical services.

280. Nevertheless, the regulations containefirticle 115. Section 7 of the Executive

Penal Code, according to which a convicted pessoving the penalty afeprivation of liberty

in a correctional facility of a locked-up regimen, health care services are provided in the
presence of “an officer who is not a medical pesional” and only “at the request of an officer

or employee of the prison health care institution for persons deprived of liberty, health care
services may be provided to the convicted geis the absence of an officer who is not a

medical professional”, weredtsubject of the Ombudsman’s interventions in 2001 and 2004 and
related to the violations of the rights of prisoners to intimacy and the protection of personal data
at the time of their use of medical services.
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281. Itis worthwhile to note that pursuaotArticle 115 section 8 of the Executive

Penal Code, a convicted persorvsgy the penalty of deprivatn of liberty in a correctional

facility of a semi-open character, may be provided health services in the presence of an officer
who is not a medical professional, but onlytat request of the person administering the
services, if this is required by the security of this person.

282. Thanks to the efforts of the Prison Segythe amended Executive Penal Code calculates
the remuneration of employed persons deprivdibefty in a manner ensuring the level of at

least half the minimum salary as definedtlo& basis of universally binding provisions

(Article 123 section 2 of the Exutive Penal Code). At present, as a result of a higher
competitiveness of employment of persons deprived of liberty, the number of employed
prisoners has slightly increased. Moreoverspant to Article 123a section 1 of the Executive
Penal Code, persons deprived of liberty are not entitled to remuneration for tidying up and
auxiliary works not exceeding 90 hours per month, which allows a greater number of prisoners
to work, and therefore stautside the residential cell.

283. Moreover, the possibility of an access tocation of prisoners with a learned occupation
in case they need to retrain was regulated. The need for abolishing restrictions in access to
prison schools was in 2002 raised by the Ombudsman.

(b) Living conditionsin sobering-up centres

284. Pursuant to the Resolution of the Minister of Heafith February 2004 on the manner of
coerced appearance, admission and release rsiops under the influence of alcohol and on the
organisation okoberingup centres and facilities set up or indicated by a unit of the local
self-government (Journal of Laws of 2004 No. 20 item,E02pbering-up centre has separate
rooms for men, women and persons under 18 yeageo{section 19). Actions connected with
the admission of women to a sobering-up centre or a facility and direct care over them during
their stay may be carried out solely by fenralkedical personnel of a sobering-up centre or a
facility, with the exclusion of the administration of medical care.

285. A sobering-up centre has also separaims for persons whose behaviour poses a
serious threat to their health or life or te thealth or life of other persons staying in a
sobering-up centre.

286. A sobering-up centre ensures the followimgimum conditions for the stay of persons:

(1) Room area per one person is no less thaf amd in the case of a separate room
persons whose behaviour poses a seriouatttweheir health or life or to the
health or life of other persons stayiimga sobering-up centre, no less than’ m

(2) Artificial and naturhlighting of rooms.
(3) Separate toilets for women and men.
4) Separate showefor women and men.

(5) A call-up system which facilitates summoning a staff member of a sobering-up
centre if a need arises.
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287. Persons placed in a sobering-up centre aredad with beverages served in disposable
cups.

288. A sobering-up centre has a medical pomsisting of a physician’s study, a surgery
fitted in with medications and equipment necessary for the administration of first aid,
disinfectants and an attested/ide for measuring the alcohol level in the body which prints
out the read-out of the device.

289. Rooms occupied by persons under the inflaef alcohol are subject to an ongoing
monitoring by authorised personnel of a cenBgmptoms indicating a deterioration of the state

of health of a person under the influence of alcohol are immediately brought to the attention of a
physician or a paramedic, who makeseaision on a course of action to be taken.

290. The personnel of a sobering-up centre oriityagarticipate in yearly training sessions
related to the following:

(1) Administration of first aid.

(2) Use of direct coercion measures.

(3) Prophylactics of the solatn of alcohol-related problems.
(© Living conditionsin policefacilitiesfor detainees

291. Alegal act which regulates the quastof living conditions in police rooms

for detainees is thResolution of the Minister of Imteal Affairs and Administration of

21 March 2003 on the conditions to be met byfalgdities in organisational units of the Police
for detainees or persons brought for soberingangd the Rules and regulations of the stay of
persons placed in these facilitiekournal of Laws of 2003 No. 61 item 547) along with the
appendedRules and regulations of the stay of persplased in the facilities in organisational
units of the Police for detainees or persons brought for sobering bp regulations contained
in this legal act concern the number and kindooims, technical conditions and furnishings.
It follows from the Regulation that a facilityrfdetainees or persons brought for sobering up
should be located on the ground floor or a hidlwenr of a building. Such a facility may be
located in the basement only after it is fountidvéor use by organs of the State Sanitation
Inspectorate of the Ministry of Internal Affaiessid Administration, as well as after ensuring in it:

@) Natural lighting;

(b) Insulation against dampness.

Such a facility is composed of:

— Aroom of the officer on duty;

— Rooms for detainees or persons brought for sobering up;

— A physicians’ room;
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— Aroom for heating up and rationing meals;
— A room for washing up utensils and equipment;

— Storerooms for the storage of: deposited objedt, separate places for the storage
of objects belonging to persons withenfious diseases actéan and dirty bed
sheets;

— Washing rooms;
— Toilets.

292. Rooms for detainees or persons broughgdbering up and their furnishings should
contain a room area per one person no less thah @raper lighting, heating and ventilation.
Rooms may be equipped with a portable toilet seat or a fixed toilet located in a place ensuring
intimacy. If for technical reasons it is impossible to provide for rooms or storerooms and a
cloakroom on the premises of the facility, thagly be located outside the premises of the

facility, but in the same building of an organisational unit of the Police.

293. TheRules and regulations of the staypeirsons placed in police facilitiegppended
to the Regulation define the maer of conduct with respect to detainees, their rights and
obligations. The Rules and regulations stipulater alia, as follows:

— Detainees or persons brought for sobering up to the facility are immediately informed
about their rights and obligations and acqtedrwith the Rules and regulations of the
stay in the facility;

— Detainees or persons brought for sobering up to the facility who do not know the
Polish language are given a chance to communicate in matters related to the stay in
the facility through an interpreter;

— The facility cannot be usedrfthe placement of breastfeeding mothers and pregnant
women from the seventh month of pregnancy;

— Detainees or persons brought for sobering up to the facility are in justifiable cases
subject to an immediate medical examination and sanitary measures, which are
carried out, in keeping with the indicatioolsmedical expertise, by an authorised
employee of the health service;

— Detainees or persons brought for sobetipgprior to their admission to the facility,
are obliged to deposit the following:

1. Means of identificatioriegal tenders and valuablencluding a wedding
band, a signet ring, a ring, and a watch.

2. Means of communications and teaatidevices used for recording and
playing information.
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3. Objects that may pose a threat to the order or security in a facility, especially:
razor blades, safety blades, metal cutting tools, restraining devices,
intoxicants, psychotropic substances atabhol, as well as shoelaces, belts,
scarves, matches aojarette lighters.

4. Objects whose dimensions or quanititfyinge upon the established order or
the security of stay in the facility.

Persons of different gender are placed separately;

Persons brought for sobering up are not plaogdther with sober persons, and those
under 18 years of age — together with adults;

Detainees or persons brought for sobering up staying in the facility use their own
clothing, underwear, and shoes;

Persons placed in the facility receive free of charge cleaning means necessary for
maintaining personal hygiene, including especially soap and a towel;

During curfew, as well as — if necessary — at another time of day, a detainee is grantec
for his or her personal use a place to sleep and bedclothes;

Persons placed in the facility have the right to:

1. Dispose of deposited objects, if thebgects have not been secured under the
regulations on administrative execution.

2. Receive a meal three times per dagl(iding at least one hot meal),
beverages to quench theiirit and — when this is warranted by the health
status of this person — aedlindicated by a physician.

3. Take advantage of health care.

4. Use lavatories and cleaning meaasessary for maintaining personal
hygiene.

5. Possess objects of religious worship ¢ondition that their properties are not

in any way a threat to the security in the facility), exercise religious practices
and use religious services in a mamwaich does not infringe upon the order
and security in the facility.

6. Read the press.

7. Purchase of their own money tobapeoducts and press and possess it in a
room for detainees or persons brouigintsobering up and personal artefacts
necessary for maintaining personal hygiene, on condition that these objects
and their packaging are not in any way a threat to the security in the facility.
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8. Smoke tobacco, upon receiving permission from an officer of the Police on
duty in the facility, in a room designated for this purpose.
9. Receive — after the inspection of their contents in the person’s presence —

packages with clothing, shoes and otbersonal artefacts and with dressings
and means of personal hygiene, ai a®with medications which may be
used upon obtaining a permission from ggtian; medications are dispensed
to a person staying in the facility by a physician or an officer of the Police in
line with the recommendations of the physician.

10. File requests, complaints and petitionthwofficer of the Police in charge of
the functioning of the facility and tr@dmmander of an organisational unit of
the Police, where the facility is located.

— A person placed in the facility is obliged to immediately notify an officer of the
Police on duty in the facility about the ideince of a diseasself-mutilation or
another incident witlserious consequences.

294. In the period covered by this Report, i.e. in the years 1998 — 2003, issues related to the

placement of persons in police detention centres were subject to a number of internal audits
and inspections conducted by destic and foreign institutiorend organisations, including:
penitentiary judges, appointstaff members of the Ombudsmand representatives of the
Helsinki Foundation for Human Rights. The mises are also visited by employees of the
European Committee for the Prevention of Toraumd Inhuman or Degrading Treatment (CPT).
The audits serve to check and evaluate especially:

— Furnishing and technical protection of facilities;

— Observance of the duration of stafydetainees in the facilities;

— Manner and quality ofonducting documentation;

— Observance of the rights of persons placed in facilities for detainees.

Inspectors conducting audits also carry out essations with persons placed in facilities for
detainees, officers of the Police on duty therethedsenior staff of the unit where an audit was
conducted.

295. The irregularities recordedrecerned first of all the furrtiéng of facilities for detainees
and an improperly conducted documentatione iFregularities areleninated on an ongoing
basis, depending on thenéincial and technical resourcesmdividual local units of the Police.
However, audit inspectors did nodve reservations as to tlssues of violating the right to
freedom from torture or cruelty.

296. The irregularities were immedely forwarded in protocols teeads of the audited units
with a view to eliminating, improving or sugphenting the reservations within a specified
time-framework. Head of units of the Policer@rdered to increase supervision over the
execution of professional duties bybordinate officers of the Police in a manner ensuring that
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no violations of any civil rights might occur, including the rights enjoyed by the parties to

criminal proceedings. If a need arose and depending on the financial resources, renovation worl
was recommended of police facilities for detainees with a view to meeting the requirements set
by relevant regulations. The facilities with respect to which reservations were expressed were
afterwards subject to another audit.

297. Inthe event when the state of the faciliteedetainees departs from the norm, they are
closed down until the irregularity has been removed and a permission for their use in keeping
with the intended use has been obtained.

298. On the basis of the order of the Comdex in Chief of the Police in December 1999,
police psychologists are obligatorily notified abtnaumatic and extremely stressful events.
The introduction of this obligatory practice wasssible only after training at least some
psychologists in carrying out debriefing (psyawtal post-traumatic recovery) and in taking
emergency interventions. In the year 2000, psychologists intervened in 288 cases.

299. In January 2004 Deputy Commander in ChighefPolice expressed his consent to a
visitation conducted by the kénki Foundation for Human Bhts of police facilities for
detainees and police facilities for childrm the Zachodniopomorskie Voivodeship.

(d) Living conditionsin facilities of organizational units of the Border Guard and in
guarded centresfor aliens and detention centresfor the purpose of expulsion

300. A legal act that regulateschnical questions related teetliving conditions in facilities

in organisational units of the Border Guard arelftlequency of audits of these premises is the
Resolution of the Minister of Internal Affmand Administration of 30 November 2001 on the
conditions to be met by thecfhities in organisational units of the Border Guard for detainees
and the Rules and regulations of the stay in these faci{itagrnal of Laws of 2001 No. 148,
item 1657).

301. A Commander of a division of the Borderg@&dior his deputy is under an obligation to
conduct an inspection of the féites in the territorial scope & given division at least once
every quarter of a year.

302. On 1 September 2004 entered into force thel&esoof the Minister of Internal Affairs
and Administration of 26 August 20@h the conditions to be met by guarded centres and
detention centres fdahe purpose of expulsion and the Rules arglifations of the stay of aliens
in guarded centres and detention cestfor the purpose of expulsi@iournal of Laws of 2004
No. 190, item 1953), which regulates questiohsted to ensuring humanitarian conditions

to aliens placed in a guarded centre or ardietie centre for the purpose of expulsion. This
Resolution replaced the previously binding valet Resolution of 10 Beuary 1999 (Journal of
Laws of 1999 No. 20, item 179).

303. No violations of relevantgealations in force were recaed as a result of professional

and penitentiary supervision. &ldetention centres for the purpasf expulsion at the disposal

of the Border Guard and of the Police, as well as the guarded centre for aliens in Lesznowola,
the only operational centre of this kind as of nawoland, remaining at the disposal of the
Police, fulfil the requirements spéeid in the above Regulation.
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304. The following audits and visitations wexanducted in the guarded centre for aliens in
Lesznowola:

1. Year 1998

— 26.1, 23.1ll, 5.X, 22.X — UN High Commissioner doe Refugees — result:
no reservations.

— 20.X, 6.XI, 25.XI — Helsinki Foundation for Human Rights — no
reservations.

2. Year 1999
— 25.VIlIl = UN High Commissioner for Regees— result: no reservations.
— 24.11 — Office of the Ombudsman — no reservations.

— 25.l, 25.VI, 13.X — Prosecutor from a Provincial Prosecutors’ Office —
no reservations.

3. Year 2000

— 10.V — European Committee for the Prevention of Torture (CPT) — no
reservations. Evaluation of the audit: 4 on a scale from 1 to 5.

— 18.V — International Team for Huan Rights — no reservations.

— 13.IV — Prosecutor from a Provinciald®ecutors’ Office — no reservations.
4. Year 2001

— 28.11 — Prosecutor from a Provinciald3ecutors’ Office — no reservations.

— 25.V — Commissioner for Human RightsrncAustralia — visitation of living
conditions.

— 3.VII — Council for Refugees from the Federal Republic of Germany +
Prosecutor from a Provincial Prosecutdddfice — visitation of the Centre —
no remarks.

5. Year 2002
— 24 .VI - Office of the Ombudsman — no reservations.

6. Year 2003 and the first half of 2084visits from representatives of
non-governmental organisations (HalinadNfessociation for Human Rights
in Krakéw), conducted puosint to Article 117 para. 1 point 2 of the Law on
Aliens (for the implementation of rights of aliens to assistance, especially legal
one). In 2003 there were 4 such visits (20 August 2003, 18 September 2003,
28 November 2003, and 17 December 2003)feedvisitations in the year 2004
(21 and 26 January 2004, 2 A2D04, 10 May 2004, and 23 June 2004).
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305. No cases of official complaints on conditiofistay and the treatmeof persons staying
in the guarded centre for aliens in Lesznowolaewegistered. Persons staying in the centre
have the right and opportunity to filemplaints to independent institutiomster alia by means
of letters mailed with the use of the Polish Postal Service.

Monitoring conducted by the Ombudsman

306. The manner of the Ombudsman’s monitorimgtthatment of persons staying in pre-trial
detention centres, correctional facilities, police detention rooms, sobering-up centres, psychiatric
hospitals, remand housesdashelters for juveniles is specified in theev on the Ombudsman

This monitoring consists not only in the coresiation of complaints, but also visitations and

audits conducted systematicallygltaces of isolation for citizens.

307. As part of the analysis of legal acts in force in Poland, regulating the manner of
treatment of persons deprived of libgrthe Ombudsman called upon the relevant
ministers to:

— Issue precise Rules and regulations regulating the stay of detainees in facilities
run by the Police (1999, 2001 and 2002) — implemented in 2003;

— Issue regulations allowing persons placed in sobering-up centres to file
complaints on the legality of such a placement and on the appropriecy of the
measures used (systematically since 1995) — implemented in 2001,

— Change regulations related to the mamsieconduct with persons placed in
sobering-up centres (years 2001-2003) — implemented in 2004.

Furthermore, the Ombudsman signalled the necessity to:

— Change regulations related to the use of physical force and direct coercion
measures with respect to persons under preliminary detention and convicted
persons by officers of the Prison Service regarding: a precise definition of the
ways of use of coercion measures, an impment of the monitoring of their use,
an abstention from the use of so-callggartite restraining belt, an introduction
of an obligation of television monitorirgnd registration of the use of physical
force and coercion measures (2000 and 2004); as well as

— Change of the regulations related to the manner of conduct with prisoners
considered as dangerous regarding: a statutory definition of a possibility of
including into the dangerous categgrgrsons under preliminary detention,
obliging the Prison Service to conduct social reintegration measures with respect
to dangerous prisoners, eliminating obstaah dangerous prisoners’ access to a
physician, psychologist, and educator, a precise definition in relevant provisions
of situations when restraining chainspidrysical force are used with respect to
these prisoners (2000 and 2003).

308. Provisions related to the use of direct cioer measures with respect to convicted and
preliminary detained persons have been lately significantly modified in accordance with the
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Amendments suggested by the Ombudsman. @smepsive solutions have been introduced
related to the manner o§signing prisoners to a dangas category and to conducting
penitentiary activities wh respect to this population of prisoners.

Monitoring of public officials by NGOs

309. The Helsinki Foundation for Human Riglgs non-governmental organisation which
has for many years carried out an organised monitoring of the activities of the Police. Since
May 1997 the Foundation has conddcteproject concerning a public audit of the work of the
Police. The programme comprised countrie€etral and Eastern Eyre and was coordinated
by the Hungarian Helsinki Committee. The programme resultedtan,alia, the preparation of

a reporBetween Militia and Reform, The Police in Poland 1989 — 199%iis report was

updated in the period 1999 — 2000. It takes catosideration e.g. questions of legal mission,
monitoring and responsibility, coercive measuegs] criteria of the assessment of the work of
the Police.

310. Another study on the work of the Policariea out by the Polish Helsinki Committee at
the end of 2000, concernader aliathe observance of the rights of detainees. The study
comprised 53 district headquarters of the Polidemunicipal headquarters of the Police and
101 Police stations. Conclusions from thalgtwere contained in a publication entitled
Policemen and their Clientd.aw in Action A Monitoring Repor{S. Cybulski, Warsaw 2001)

311. Reports from the monitoring activities conacby the Helsinki Foundation of Human
Rights are forwarded to the heads of the Polish Police. Their analysis allows for an ongoing
rectification of irregularities ithe practice of the Police. One of the fundamental forms of such
rectification is the modificatioof curricula of occupational traings of officers of the Police.

312. ltisin order at this point to mentiorettwo visits in Poland conducted so far by the

European Committee for the Prevention of Torture (CéfTthe Council of Europe, who in their
reports positively assessed the level of law observance in the area related to the prohibition of the
use of torture and its prevention.

Article 12 - Prompt and impartial examination of cases

313. The general principles regulating crialiproceedings werdiscussed in the

previous report and are still binding. SeVaignificant changes should be pointed out,
however, which relate to individual stageominal proceedings and which have occurred
since that time, first of all as a result of #reendments to the Code of Criminal Procedure
introduced by the Law of 10 January 2003 (daliof Laws of 2003 No. 17 item 155), which
took effect on 1 July 2003:

(@) New solutions related to preparatory proceedings

e Extension of the scope of admigstlp of conducting mediation on the
initiative or with the consent of the injured party and the defendant with a
possibility of sending the case by the court, and in preparatory proceedings by
the prosecutor, to a trustworthy institution or person (Article 23a of the Code
of Criminal Procedure);
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Entrusting the Police with the conductrobst investigations (so far an
investigation was conducted by the mastor) (Article 311 para. 1 of the
Code of Criminal Procedure) with asegvation that an investigation in
homicide and misdemeanour cases wherstispect is a judge, a prosecutor,
an officer of the Police, of the Agency of Internal Security, or of the
Intelligence Agency, as well as in misadeanour cases when the suspect is an
officer of the Border Guard, of the MilitgPolice, of financial inquiry organs
or supervisory authorities @hancial inquiry organs, with respect to cases
that belong to the scope of competeatthese organs or in cases related to
misdemeanours committed by these officers in connection with the
performance of professional dutiés conducted by the prosecutor;

Introduction of a possibility of a preparation of a protocol related jointly to:
an oral notification of a person about@fence, a hearing of this person as a
witness, and an acceptance of a motion for prosecution from the person
notifying about an offence (Article 3@4f the Code ofriminal Procedure);

Complaint related to the lack of amti of the prosecuting organ, applicable
only in relation to an investigation raththian, as was previously the case, in
relation to the investigation and the inui The change is connected with a
significantly wider modification ofhe institution of an inquiry;

Introduction of a new model of predory proceedings: an investigation

was stressed as playing ajaraole and an inquiry was assigned a minor role.
An inquiry is conducted in cases relatedffences specified in the Code of
Criminal Procedure which belong to theope of competence of a district
court,inter aliain cases related to offences punishable by a penalty of
deprivation of liberty for up to 5 yearsut in cases related to offences against
property only when the value of the object of the offence or the incurred or
posed damage does not exceed 50,000 PLN.

314. A prosecutor may initiate an investigatiosoalelated to an offence with respect to
which proceedings may be condedt in the form of an inquiry because of the importance

or complexity of the case. The inquiry shbble concluded withi@ months (previously

within 1 month), and the prosecutor may extendpkeisod to 3 months. In the event the inquiry
is not concluded within the specified periodiiier preparatory proceedings are conducted in
the form of an investigation:

If one offence violates a nurar of provisions of the criminal law, an inquiry cannot
be conducted if at least one of the ateld provisions requires the conduct of an
investigation;

Introduction of the possibility of a promgiscontinuation of an inquiry and of an
entry of a case into the register of offes, when in the course of an inquiry
conducted for at least 5 days it turns thait there are no grounds for detecting the
perpetrator in the course ofrther proceedings (Article 325 f);
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e Abolition of the requirement of making a decision on the presentation of charges and

on the

issue of a decision on the cosmu of an inquiry (Article 325 g);

e Limitation of the scope of an inquiry the establishment of whether there are
grounds for bringing an indictment or fanother conclusion of an inquiry, a hearing
of a suspect and an injured party as well as to conducting in protocols activities which
cannot be repeated. An introductionaof admissibility of recording other
evidentiary actions in the form of a protocol limited to the record of the most
important statements made by personsigkiart in these actions (Article 325h).

(b) New solutions related to the examination of a case

Extension of the possibility of the defendant’s voluntarily accepting the
punishment (Article 387): theo-called shortertktrial, through the possibility
of the defendant’s filing a motion farconvicting sentence and an imposition
of a specified penalty on the defendardargfed with this offence (prior to the
amendment this institutions could be taken advantage of exclusively with
respect to a person charged with an offence punishable with a penalty not
exceeding 8 years of deprivation of liberty). In the place of the consent of
the prosecutor and the injured partypasconditions for a shortened trial,

a condition of a lack of objection ofdlprosecutor and the injured party for
such a conclusion of the case was introduced,;

Extension of the possibility of applyirntge institution of passing a judgement
of conviction without a tri(Article 335) onto all cass related to offences
punishable by a penalty of deprivatiohliberty for up to 10 years (formerly
up to 8 years).

(c) New solutions related to evidentiary proceedings

Extending the possibility of the court’s use of the evidentiary material

gathered in preparatory proceedings or in other proceedings under the relevant
law, with respect to the admissibility of reading out or considering as read out
protocols or other documentarticles 389 and 391-394);

Granting to courts the possibility of dismissing a petition for presenting
evidence which aims at an “obvious prolonging of a tiafticle 170 para. 1
point 4), leaving to courts the deasion whether to continue a trial after

35 days of recess (Article 404 para—rior to the introduction of the
amendments the court obligatorily resumed from the start the adjourned trial,
i.e. after 35 days of recess;

Accepting the possibility of examining a witness at a distance with the use
of appropriate technical equipméatrticle 177 para. 1a), accepting the
possibility of delivering court docuemtation by means of facsimile or
electronic mail (Article 132 para. 3), texision of the scope of execution of
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regulations concerning delivery of material objects, search and surveillance of
conversations onto computer systemisctronic data carriers and messages
sent by electronic mail (Articles 236 a and 241);

e Granting the possibility of taking ®d samples or bodily secretions from
suspected persons without their congénticle 74 para. 3) — prior to the
introduction of the amendmergsch consent was required.

(d) New solutions related tmodes of procedure and the competence of courts

e Extension of the catalogue of cases adjudicated on according to a simplified
procedure by including in it all cases where an inquiry was conducted
(Article 469), and the abolition of theadmissibility of adjudicating on cases
in a simplified procedure with respectaalefendant deprived of liberty or a
juvenile;

e Introduction of the so-called transferallmpetence of courts consisting in a
possibility of transferring the adjudication of cases concerning all offences
because of their special importance or complexity to the provincial court as a
court of the first instace (Article 25 para. 2).

315. Moreover, pursuant to Article 328tbe Code of Criminal Procedure, the

Prosecutor General may repeal a valid and fleaision on the discontinuation of preparatory
proceedings with respect to a person who was considered as a suspect if he establishes that the
discontinuation of proceedings svgroundless. This does not telto a case when the court

upheld a decision on the discontinuation. At theeséime there is a reservation that after the
period of 6 months since the date when teeision on the discontinuation becomes valid and

final, the Prosecutor General maypeal or alter the decision or it&tio decidendionly for the

benefit of the suspect.

Article 13 - Complaints

316. An efficient and operational system of fficomplaints which makes it possible to lodge
complaints for victims of torture and other famof cruel, inhuman ategrading treatment or
punishment is ensured by:

(@  The Code of Administrative Procedydournal of Laws of 2000 No. 98,
item 1071 as amended):

— Division VIl of the Code defines tharinciples of the implementation of
the right guaranteed in the Constitutiof the Republic of Poland to lodge
petitions, complaints and motions to organs of the state, organs of local
self-government units, organs of orgaational units of local self-government,
and to social organisations and instas (Article 221 section 1 of the Code
of Administrative Procedure);
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— Petitions, motions and complaints mayfited in the public interest, in one’s
own interest or in the interest of a third person with the latter’s consent
(Article 221 section 3 of the Coad# Administrative Procedure);

— Improper and unduly prolonged resolutimina complaint or a petition results
in disciplinary accountability or in arfeér accountability specified in relevant
legal provisions (Article223 section 2 of the Code of Administrative
Procedure);

— No one can be subject to any damagallegation on account of filing a
complaint or a petition or on accountpybviding for publication materials
which have the attributes of a complaim a petition, it they have acted within
the limits of law and public organs areligkd to prevent acts of hushing up
critique and other actions which limit the right to file complaints and petitions
or to provide for publication infornti@n which has the attributes of a
complaint or a petition (Aicle 225 of the Code dkdministrative Procedure).

(b) Resolution of the Council of Minisgeof 8 January 2002 on the organisation of
the admission and consideration of complaints and petitidmsrnal of Laws of 2002 No. 5,
item 46) issued under Article 226 of tBede of Administrative Procedure.

317. The Audit Department of the Ministry ofténnal Affairs and Admiistration contains a
Division of Complaints and Petitions, whose scope of competence compteesia:

(1) Admission and consideration of complaints and petitions filed in every way by
citizens, trade or social organisations.

(2)  Admission of citizens filing complaints, motions and petitions, providing them
with information and explanations, filling out protocols on the oral lodging of
complaints, keeping files of lodged onsen complaints, motions and petitions
and keeping a register of admissions of citizens.

3) Consideration and resolution of complaints, motions and petitions by a
competent organisational unit, including complaints related to the resolution of
previous cases by organisational unitshaf Ministry of Internal Affairs and
Administration and by organs and urstsbordinated to or supervised by the
Minister of Internal Afairs and Administration.

4) Preparation of annual analyses & ihflux, consideration and resolution of
complaints, motions and petitions by angaand organisatiohanits subordinated
to or supervised by the Minister oftémnal Affairs and Achinistration, initiating
and taking action aiming at the improvement of the system of considering and
resolving complaints.

318. The scope of competences of the Audvigion of Uniformed Services of the Audit

Department in the Ministry of Internal Affaiand Administration comprises, inter alia, the
audit of the consideration offarmation on law violations byfficers of the Police and of the
Border Guard.
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319. The Department carries out audits ordésethe Minister of Internal Affairs and
Administration, as well as internalidits ordered by the General Director of the Ministry of
Internal Affairs and Administration. The Depadnt may also — ordered by the Minister of
Internal Affairs and Administtaéon — cooperate with the Sugtne Chamber of Control, the
Department of Audit, Complaints and Petitimigzhe Chancellery of the Prime Minister, the
National Prosecutors’ Office in the Ministry of fiae, and the Department of Fiscal Control in
the Ministry of Finance.

Police

320. The organisation of admitting and considgdomplaints and petins was regulated —

as has been indicated earlier — in @ezle of Adminisative Procedureand in theResolution

of the Council of Ministers of 8 Janya2002 on the organisation of the admission and
consideration of complaints and petition@bligations of the organs of the Police arising from
the above regulations are implementedh®yCommander-in-Chief of the Police and his
subordinate heads of organisai@l units of the Police (commanders of: voivodeships, the city
of Warsaw, districts, municipalities, precincts in the Warsaw area, police stations). Tasks are
implemented within a comprehensive complaints system, which makes it possible for citizens
of the Republic of Poland and aliens to fileorgans of the Police complaints and petitions

in writing, by electronic mail or with the usé special telephone lines run by the Police.
Furthermore, a system of admissions has beekeglaut, thanks to which interested persons
may directly present their complaints otipens to heads of units of the Police — the

information on days and hours of admitting inquineh® want to file coplaints and petitions

is placed in accessible places on the premises of organs of a given unit of the Police.

321. Inthe National Headquarters of the Paticmplaints are dealt with by a separate
organisational unit — Office for ghProtection of Classified Infmation and Inspection, and in
voivodeship and Warsaw headquarters of the Ptiliese tasks are carries out by inspectorates.
Proceedings related to complaints are supervised by the Commander-in-Chief of the Police.
In addition, the above issues are subject to etialuaarried out within problem audits in local
organisational units of the Police.

Statistical datarelated to allegations of the “ use of unlawful
physical methods’ - casesresolved within the complaints
procedure by organs of the Police

Use of prohibited physical methods Year
1998 | 1999 | 2000| 2001 2002 2003
Number of cases resolved internally 517 479 489 565 569 571
Number of confirmed allegations 16 22 15 10 16 8
Confirmation of allegations in % 31 4.6 3.1 1.8 2.8 1.4

322. It must be emphasised that the above dégaogly to cases considered in the Police in
the course of action spéed in Division VIII of the Codeof Administrative Procedure and do
not include cases considergaring judicial proceedings.
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323. Inthe years 1998 — 2003, 28 casere recorded when the prosecutors’ office initiated
criminal proceedings on the basismaterials forwarded by ¢hNational Headquarters of the
Police.

324. Information concerning actions aiming a protection against unjustified use of force
on the part of the Police is included also imtP&rticle 2, Articles 1 and Article 12 of the
present Report.

325. Detailed information on the duiion of proceedings and amrtis taken with a view to
shortening this time framework is contadne Article 13, paragraphs 276 — 286 of the

V Periodic Report of the Republic of Poland oa tmplementation of the provisions of the
International Covenant of Civil and Political Rights

Prison Service

326. European Prison Rules (RecommendationrR\®7/3 for the Member States of the
Council of Europe) contaiinter alia, recommendations on providimgformation to prisoners
and on their right to lodge complaints.

327. Pursuant to Rule 42, each prisoner shoukl/bey day provided with an opportunity to
file requests and complaints to the head of the facility or an officer authorised to act in this area.
He should also be given an opportunity to filguests and complaints to the inspector of the
prison or to any other organ of authority validiythorised to inspect prisons, as well as to be
able to talk with them in the absence of thiesgr governor or other staff members. An appeal
against a decision of prison administration maytmsvever, admissible in a specified course of
action. Each prisoner should Hewed to file requests and compits in a confidential manner
to a central organ of prison administration, juali@uthorities and oth@mpetent authorities.
Each request or complaint addsed to an organ of prisanthorities should be promptly
considered by this organ and the latter pogse should be provided without an unjustifiable
delay.

328. European Prison Rules in the above seggye taken into consideration in Polish
legislation: in the Constitution of the Rephiglof Poland of 2 April 1997 and in the Law
of 6 June 1997 - the Executive Penal Cadevell as in relevant by-laws.

329. Pursuant to Article 63 of the ConstitutitiByeryone shall have the right to submit
petitions, proposals and complaintdhe public interest, in his ownterest or in the interests of
another person - with his consent - to organs bfipauthority, as well as to organizations and
social institutions in connection with the performance of their prescribed duties within the field
of public administration. Thprocedures for consideringti®ns, proposals and complaints

shall be specified by statute”.

330. Pursuant to Article 7 of the Executive Rébade, the convicted person may also appeal
to a court against a decision of an orgamxacutive proceedings (which means also of an
extra-judiciary organ) defined in Article 2 pasr®-6 and 10 (point 5 enumerates organs of the
Prison Service, including: a director of a correcdl facility, a pre-trail detention centre, and the
provincial director and Directdgeneral of the Prison Serviaef) account of its incompatibility
with the law, if the Law does ngtovide otherwise. In casesnrerning serving the penalty of
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deprivation of liberty, penalty afetention, a disciplinary penalty, a coercive measure resulting
in the deprivation of liberty, and executionabflecision on a parole or a protective measure
consisting in a placement in a guarded institutiba,penitentiary court is the competent court.

331. Pursuant to Article 102 point 10 of the Exe@iPenal Code, persodsprived of liberty
have especially the right to file petitions, complaints and requests to an organ competent to
consider them and to present them, in the alesehthird persons, to the administration of the
correctional facility, heads of ganisational units of the Prisonr8iee, a penitentiary judge, a
prosecutor, and the Ombudsman. Correspondeitbdaw enforcement organs, the judiciary
and other organs of the State, local self-gor@nt, and with the Ombudsman is not subject to
censorship (Article 102 point 11 of the Ex&ea Penal Code). Similarly, correspondence
addressed by convicted persons to organsledtad under internatiohtreaties related to
human rights protection ratified by Polandi subject to censorship. Correspondence in
these cases should be immediately forwardede@tiuressee, in keeping with the disposition
contained in Article 103 of the Eeutive Penal Code. Also thaidvocates and plenipotentiaries
and relevant non-governmentaganisations have the right fite complaints to these
authorities.

332. Moreover, pursuant to Article 42 oetkxecutive Penal Code, the convicted person
may appoint in writing, as his representat@eérustworthy person who on his behalf may

file petitions, complaints and requests to competent organs and institutions, associations,
foundations, organisations, chuesh and other trade unions. This person may also, at the
request of the convicted person,dranted permission by the president of the court, authorised
judge or, in the course of a sitting, by a court, to participate in proceedings before a court.
Pursuant to Article 209 of the Egutive Penal Code this provisioan be applied respectively to
persons under preliminary detention.

333. In 2003 the Helsinki Foundation for HunRights launched thepalication of this
provision in several prisons.

334. Moreover, each convicted alien has thetrigitorrespond with the competent consular
office or a diplomatic representative office.

335. As of 1 September 2003 entered into forcdrtbsolution of the Minister of Justice

of 13 August 2003 on the manner of considep@ttions, complaints, and requests of persons
detained in correctional faciliteand pre-trial detention centrédournal of Laws of 2003

No. 151, item 1467), which replacectbarlier relevant Resolution thfe Minister of Justice.
The changes introduced by means of the new resolution are to streamline the procedure of
considering motions, complairasd requests of persons depriwddiberty. Cases filed by
other persons are considered following thevgions of Division VIII of the Code of
Administrative Procedure.

336. The institution of complaints, requests patitions is very often used by persons
incarcerated in correctional facilities and pre-trial detention centres as well as by their families.
It is used to provide a signal to heads of orgatidnal units of the Prison Service, as well as to
other organs outside the Prison Service, aboutigularities in the funatning of penitentiary
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units. Itis also used to ensure compliance withlegal regulations related to the execution of
the penalty of deprivation of liberty and preliminary detention and penalties and measures of
coercion resulting in the deprivation of liberty. It is also a source of information on the
observance by prison administration of the rigiftpersons deprived of liberty and is an
available form of the protection ofdividual rights of prisoners.

337. Inthe years 1998-2003 a total of 67,289 complaiate filed to therganisational units
of the Prison Service.

Year Number of Number of Number of Growth indicator of
prisoners’ prisoners as of | complaints per | the No. of complaints
complaints 31 December 100 prisoners per 100 prisoners

1998 8 407 54 373 15.5 100 (base indicatoy)

1999 9284 56 765 16.5 106.5

2000 10 701 70 544 15 96.8

2001 12 340 79 634 15.5 100

2002 12 884 80 467 16 103.2

2003 13673 79 281 17 109.7

338. Inthe years 1998 — 2003, in all complaintsiolawful treatment opersons deprived of
liberty by the officers and employees of the Prison Service, the complainants raised the
following number of allegations:

In 1998, 1,681 allegations wefiked concerning an impiper attitude of officers
to prisoners, including 78 relatedttee use of direct coercion measures.

13 allegations were regarded as judbiiéa including 1 concerning an unlawful
use of a direct coercion measure;

In 1999, a total of 1,887 allegatis were filed concerning an improper attitude of
officers and employees of the Prison Seswio prisoners. Out of 1,534 allegations
considered by organisational units o tArison Service, 12 were regarded as
justifiable, one of which concerned the violation of a personal inviolability of a
prisoner;

In 2000, a total of 2,140 allegations weited concerning treatment of persons
deprived of liberty by officers and enmyees of the Prison Service, including

94 related to a beating and 48 to the usdirefct coercion measures. The remaining
allegations concereother forms of what the complainants saw as improper
treatment. Out of 1,761 afjations considered byganisational units of the

Prison Service, 21 were regarded as juii@a The justifiable allegations did not
relate to a beating and the use of direct coercion measures;

In 2001, a total of 2,486 allegatis were filed, including 12&lated to a beating and
114 to the use of direct coercion measur@sit of 2,034 allegations considered by
organisational units dhe Prison Service, 10 were regarded as justifiable. Within this
group no justifiable allegationelated to a beating and an unlawful use of direct
coercion measures were recorded;
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— In 2002, a total of 2,671 allegations weited, including 131 related to a beating
and 46 to the use of direct coercion megas. Out of 2,214 allegations considered
by organisational units dhe Prison Service, 16 were regarded as justifiable;

— In 2003, a total of 3,000 allegations weited, including 117 related to a beating
and 66 to the use of direct coercion measurOut of 2,472 allegations considered by
organisational units of the iBon Service, 25 were regarded as justifiable, none of
which related to a beating by employeesfbicers of the Prison Service or to an
unlawful use of a direct coercion measure.

339. The above data take irgocount cases subject to comsation and processing by
organisational units of éhPrison Service, and the total numbgallegations takes into account
also cases filed to the Prison Service with a wiewbtaining explanations and information and
forwarded to other competent organs (peniéen courts, prosecutors, the Office of the
Ombudsman, the Chancellery of the PresidentCtinencellery of the Prim®linister, senators
and deputies to the Parliament).

340. It must be emphasised that in especiafififjad cases, always in the case of a complaint
containing allegations related to a violation of personal inviolability by employees or officers of
the Prison Service, an unlawful use of a dicaetrcion measure, use of torture with respect to

the prisoner, the complaint is considered directly at the place of the incident by representatives c
an organisational unit superior to the organisatiand referred to in the complaint (this course

of action is envisaged in provisi section 8 para. 4 of the Redau of the Minister of Justice

of 5 October 1999 and in provisi section 8 para. 6 of tikesolution of the Minister of Justice

of 13 August 2003 on the manner of considepiettions, complaints, and requests of persons
detained in correctional faciliteand pre-trial detention centres

341. The following number of complains wem@nsidered by the Prison Service under the
provisions of section 8 para. 4 thie Resolution of the Ministaf Justice of 5 October 1999:

— In 1999 — 165 complaints;
— In 2000 — 303 complaints;
— In 2001 — 191 complaints;
— In 2002 — 261 complaints;
— In 2003 — 68 complaints.

342. Inthe years 1998-2003, thirteen officers were subject to disciplinary pefualaas
inappropriate attitude towards prisoners, including:

— In 1998, two officers were penalised with the receipt of statements on their
incomplete suitability for service;
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— In 1999, two officers were subject to the penalty of reprimand,;

— In 2000, two officers were subject to the penalty of caution, one to the penalty of a

severe reprimand and oneth@ penalty of reprimand;

— In 2001 no cases of disciplinary penatismposed on officers were recorded;

— In 2002, three officers were subject taaplinary penalties. These transgressions

took place in the following units:

— Regulations in Pre-trial Detention Centre in Krasnystaw: a shift commander on
duty took an unjustifiable decision on the o$@ direct coercive measure in the
form of a prisoner’s placement in a setydell. The officer was subject to the

penalty of a reprimand,;

— Correctional Facility in Warsaw-Bialgta: Ward head of the protection ward, on
duty in the residential ward, took partarbeating of a prisoner. He was subject

to the penalty of a discharge from service;

— Correctional Facility in Rzeszow-Zgie: deputy shift commander used
placement of a prisoner in a security célleasures of direct coercion were used
in violation of force. The officer weasubject to the penalty of a caution;

— In 2003, two officers were subject to d@mary penalties. These transgressions

took place in the following units:

— Correctional Facility in Klodgo. A senior instructor ahe financial department
addressed the prisoner in an offensiveanaa. The officer was subject to the

penalty of caution;

— Correctional Facility in Bgggoszcz-Fordon. A wardfecer addressed prisoners
with offensive language when he was supng a stroll. The officer was subject

to the penalty of reprimand.

Deaths of prisoners™

Cause of death

1998

Total

110

Incl. outside correctional facility or pre-trial detention centre
As a result of an iliness
As a result of suicide

A

As a result of self-mutilation

67
39

33
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Cause of death 1999 2000 2001
Total 102 106 142
Incl. in a health centre outside correctional facility or pre-trial 24 10 17
detention centre
As a result of an illness 66 57 88
As a result of suicide 32 46 47
As a result of self-mutilation 4 3 7
Cause of death 2002 2003
Total 96 127
Incl. in a health centre outside correctional facility or pre-trial 17 29
detention centre
Natural cause 56 86
As a result of self-aggression (lnding suicides) 40 (39 37 (36
Others 4

Border Guard

343. Issues related to the organisation ofath@ission and considerati of complaints and
petitions were regulated — as lieeen mentioned above — in tGede of Administrative
Procedureand in theResolution of the Council of Ministers of 8 January 2002 on the
organisation of the admission and consideration of complaints and petitions

344. The obligations of organs arising frore tthove regulations are implemented by the
Commander-in-Chief of the Border Guard ansl $ubordinate heads ofganisational units
(commanders of: divisions, watckntres and border checkpoints). The issues under discussion
are dealt with under a comprehensive complapssem, which makes it possible for citizens of
the Republic of Poland and aliens to file commilaand petitions to competent organs in writing
or by means of electronic mail. Moreover, neted persons may present their doubts orally —
the information concerning the days and Isoafradmitting inquirers in cases concerning
complaints and petitions is provided in a visiplace in seats of the organs of a given unit and

its subordinate organisanal units (legal basis: Articl253 of the Code of Administrative
Procedure).

345. In the National Headquarters of the Bwr@uard, cases related to complaints

are considered by a separate unit -tispectorate of Audit and Control of the
Commander-in-Chief, whereas in divisions thievant tasks are dealt with by Independent
Sections of Audit and Control. Proceedings in cases concerning complaints carried out by
commanders of divisions (training centres, watehtres and border checkpoints) is supervised
by the Commander-in-Chief of the Border Guaetyél basis: division VIII, chapter 6 of the
Code of Administrative Procedure)n addition, the above issuase also subject of evaluation
carried out as part of problemdits conducted in local organisaial units of the Border Guard.
Complaints and petitiorfded so far by detained aliengere not found as grounds for initiating
criminal proceedings.
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346. Aliens detained in guarded centres detgintion centres for the purpose of expulsion
have the right (Article 117. 1 of the Law on Aliens) to file complaints, requests and petitions to:

(@) The head of the centre or an orgarite Border Guard or to the organ of the
Police to which the centre is subordinated;

(b) The officer in charge of the functiagiof the detention or to the organ of the
Border Guard or an organ of the Polite which the centre is subordinated.

347. Complaints and petitions am@nsidered in accordance wittethrinciples specified in the
Resolution of the Council of Ministers®8anuary 2002 on the organisation of the admission
and consideration of complaints and petitigdsurnal of Laws of 2002 No. 5, ite#6) under

the provisions of the Code #fdministrative Procedure.

348. Pursuant to Article 112 tfe Law on Alienseach alien admitted to a guarded centre and
a detention centre for the purpose of expulsionf@med, in a language he understands, about
his rights and obligations as well as about tiygilaions related to his stay in a guarded centre
and a detention centre for the purpose of expulst@s@lution of the Minister of Internal Affairs
and Administratiof 26 August 2004 on the conditions to be met by guarded centres and
detention centres for the purpose of expulsion aadRihles and regulations of a stay of aliens

in guarded centres and detention cestfor the purpose of expulsi@fournal of Laws of 2004

No. 190, item 1953)

349. A detainee has the right to file to a ¢@complaint related to the validity of the
detention and the correct manmé its execution (Articl46 of the Code of Criminal
Procedure).

350. The personnel of guarded centres and tletecentres for the purpose of expulsion is
under an obligation to immediately forward to #dressee a complaint aipetition filed by an
alien.

351. Within the entire territory of Poland, the Berdsuard has at its disposal five detention
centres for the purpose of expulsion, namelhePomerania Division of the Border Guard
(POSG) in Szczecin, Lubuski Division oftiBorder Guard (LOSG) in Krosno Odfizs&ie,
Sudeten Division of the Border Guard (S®Sn Ktodzko, Carpathian Division of the

Border Guard (KOSG) in Nowya8z, and in the Border Checkpoint at Warsavec Airport.

A total of 3,424 aliens stayed in these déten centres in the period from 1 August 1998
through 30 June 2004, 2,175 of which in the POSG in Szczecin, 798 in the LOSG in
Krosno Odrzaskie, 259 in the GPK of the Border Guard at Warsawci@kAirport, 121 in

the KOSG in Nowy &z, and 71 in the SOSG in Klodzko.

352. The right to file complainend petitions was guaranteedsection 8 point 12 of the
Resolution of the Minister of Intesl Affairs and Administration of 30.11.206a the conditions
to be met by the premises for detaineemrgénisational units of the Border Guard, and the
Rules and regulations of the stay on these premiBessuant t@drticle 112 of the Law on Aliens
of 13 June 20Q3all aliens staying in detention centres were acquainted with the rules of their
stay in their mother languages. If a det¢gcame from a country whose language was rare
and he did not know other languages, he wasiedtébout his rights in the presence of an
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interpreter. Detainees filed, in the couspecified in the Code of Criminal Procedure,

complaints to competent courts on the validity of the detention and the use of detention for the
purpose of expulsion. Aliens can at all tinosg a pay telephone for contacts with family,

friends and their diplomatic mission in the teemy of Poland and for contacting many other
institutions in Poland, mainly the Presidentlod Office for Repatriation and Aliens (about
refugee status) and the Helsifloundation for Human Rights (about free legal aid in order to
obtain refugee status). A list afldresses and telephamanbers is available on the premises of
the Detention Centre.

353. Statistics relating to compiés, motions and requests tildy aliens in the period

from 1 August 1998 — 30 June 2004 indicate #hiahs detained in the detention centres of the
Border Guard lodged a total of 10 complaints,udahg: 5 by citizens of Ukraine, 3 by citizens
of Pakistan, and one by citizenf Romania, Bulgaria, Moldoy&eorgia, India, Russia, and
Vietnam. In addition, 7 petitiongere lodged, including 4 by cigns of Pakistan, 2 by citizens
of Russia, and 1 by a citizen of Vietnam.

354. In 1999, in a detention centre for the puepafsexpulsion of the Pomerania Division of
the Border Guard, five citizens of Ukraine filed complaints to the Commander of the Maritime
Division of the Border Guard in Gdlsk via the General Consulate of the Republic of Ukraine in
Gdask. In part these complaints concerneslghovision of insufficient amounts of water and
food and were considered by the CommanderePtbmerania Division of the Border Guard in
Szczecin, which regarded them as unjustifialtethe remaining part, related to the improper
conduct of officers of the Border Guard ohgy the detention aneixecution of activities

connected with the expulsion of aliens, the clanmps were appropriale considered by the
Commander of the Maritime Divian of the Border Guard in Gfisk, who likewise regarded
them as unjustifiable.

355. In2001 aliens filed two complaints. The ficme was lodged by female citizens of:
Bulgaria, Moldova, Georgia, and Vietnam plaseane cell, related to officers of the

Border Guard allowing a TVP television créavfilm them without their permission. An

inquiry conducted in this case revealed that @inthe women voluntarily — encouraged by her
cellmates — was twice interviewed by tv crewg ¥ and TVN on the subject of the treatment
of women in brothels in Germany. The remaining women filmed, who had nothing to do with
prostitution, felt offendedral defamed. After getting familiarithi the recorded material it was
found that it did not allow for the recognition thie women. As a result the complaint was
considered as inadmissible. The complainants were informed that possible claims related to the
damage of the good of the person should bectid to TVP in Szczecin. The other complaint
concerned a citizen of Romanidevfiled two complaints about theadequate quality of meals.
The proceedings conducted did not confirm tihegaltions and a medicaxamination provided
evidence that the person may stay in a detecgotre. Additionally, it was found out that the
alien had refused medication. The complaints were considered as unjustifiable.

356. On 2 March 2004 three citizens of Pakistash @ne citizen of Indi incarcerated in a
detention centre for the purpose of expulsiohubuski Division of the Border Guard in

Krosno Odrzaskie, filed a collective complaint to the Office of the Ombudsman, which related
mainly to the court’s decision on the prolongatbf their stay in a detention centre and to
inadequate medical care. The complaint in this case was considered as unjustifiable.
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357. From among aliens incarcerated in a detercentre in the Carpathian Division of the
Border Guard in Nowy &z, 4 citizens of Pakistan and 1 citizen of Russia filed petitions for
obtaining refugee status to ther&tor of the Department for Rggee and Asylum Proceedings.

All the decisions issued were negative. One of the incarcerated citizens of Vietnam filed a
request — petition to his Embassy for speeding epstsue of a passport, and a citizen of Russia
filed two complaints to the Consulate of the Embassy of the Russian Federation for speeding up
an issue of identification papers and a requgstition to the Chancellery of the President of the
Republic of Poland for obtainir@olish citizenship, to which heceived a negative response.

This alien was expelled from the territory of Poland.

358. Aliens placed in a Detention Centre fa¥ flurpose of expulsion in the Sudeten Division
of the Border Guard in Ktodzko and of the Border Checkpoint of the Border Guard in
Warsaw Okcie did not file any complaints and petitions.

Complaintsto the Ombudsman

359. Pursuant to Articl@02 point 10 of the Executive Penal Code, the convicted person
has the right to file motions, complaints, and requests also to the Ombudsman.

360. Relevant data are contained in anmapbrts of the Ombudsman. For instance,

in 2003 the number of complaints filed teetmbudsman related to cases of the execution
of the penalty of deprivation of libergnd preliminary detention was 3,986. The most
frequent allegations concerned the followintadequate medical care — 1,010 complaints
(25.3% of the total number), improper treatrhby officers — 707 complaints (17.7%),
inadequate living conditions — 422 complaints (10.9%), restrictions concerning
correspondence and visitations — 408 complgib®s2%), and placement in a facility distant
from the place of domicile — 262 complaints (6.6%). The remaining complaints related to:
employment of convicted persons, provisionpost-penitentiary ssistance, conduct of

fellow prisoners, and conditions ofdlexecution of preliminary detention.

361. 122 complaints (8.2% complaints considered) were regarded as admissible in full
or in part. In 2003 employees of the Office of the Ombudsman conducted visitations

in 20 pre-trial detention centres, correctibfeilities, police rooms for detainees, and
sobering-up centres.

Complaintson an international forum

362. Inthe period under consideration ndividual communications to the Committee
Against Torture were recorded. There is rforimation, either, on whether common courts in
the period under consideration evolted provisions of the Convention.

363. Inthe period under consideration Ehgopean Court of Human Rights
communicated 436 complaints to the Polish Goremnit. Nine of these complaints contained
an allegation of the violation @rticle 3 of the Convention otine Protection of Human Rights
and Fundamental Freedoms. The cases were resolved as follows:

- (1) Z.,J., M. Zdebscy (No. 27748/95); the allegation was considered as inadmissible
in a decision of 6 April 2000 - a complaint communicated in 1998.
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(2) P.K.(No. 37774/97); in a decision of 27 May 2003 the allegation was considered
as admissible, then by a ruling of 6\onber 2003 confirming amicable solution
between the Government and the complainant the case was struck off the list of
cases - a complaint communicated in 1999.

(3) Z. Skowraski (No. 37609/97); the allegation weansidered as inadmissible in
a decision of 19 March 2002 - a complaint communicated in 2000.

(4) G. Olszewski (No. 55264/00); the allaga was considered as inadmissible in a
decision of 13 November 2003 - a complaint communicated in 2000.

(5) O. Orzet (No. 74816/01); in a rufjrof 25 March 2003 the Court established a
violation of Article 6 section 1 which guaraes the right to have a case considered

by a court within a reasonable time framework, as a result of which it recognised that
there was no need to consider the allegation previously considered as admissible
under Article 3 of the Convention - a complaint communicated in 2001.

(6) R. Maliszewski (No. 40 887/98); thikegiation of the viahtion of Article 3
was considered in a judgement of 6 May 2003 as inadmissible - a complaint
communicated in 2001.

(7) P. Rachwalski/A.Ferenc (No. 47709/9®k allegation has not been as yet
considered by the Court - a complaint communicated in 2002.

(8) Z. Borzcki (No. 10469/02); in a decision of 27 January 2004 the Court
considered the allegation as inadmissible.

(9) J. Wedler (No. 44115/98); the allegatihas not been yet considered by the
Court - a complaint communicated in 2003.

364. In the period under consideration Eheopean Court of Human Rights issued rulings
related to the violation of Artie 3 of the Convention, contain@édcomplaints communicated to
the Republic of Poland in the periodvered by the previous report:

(10) K. lwaczuk (No. 25196/94); in a ruling of 15 November 2001 the Court
recognised a violation of Article 3 ¢ie Convention - a complaint communicated

in 1995. Sums adjudged by tRaropean Court of Human Rights were paid out
respectively on 10 October 2002 and on 3 July 2002, which means there was a slight
delay for reasons dependent on the complainant.

(11) M. Jeznach (27580/95); the case was struck off on account of not being
upheld on the strength of a ruling of 14 December 2000 - a complaint communicated
in 1996.

(12) H. Jabtaski (No. 33492/96); in a decision bt April 1998 the allegation was
considered as inadmissibla €omplaint communicated in 1997.
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— (13) A. Kudta (30210/96); in a ruling @6 October 2000 the Court established that
there no violation of Article 3 of th€onvention had occurred - a complaint
communicated in 1997.

— (14) A. Shamsa (No. 40673/98); the allsmawas considered as inadmissible in a
decision of 10 January 2002 - a complaint communicated in 1998.

— (15) R.S. Berliscy (No. 27715/95); in a decision of 18 January 2001 the allegation
was considered as admissible yet in a ruling of 20 June 2002 the Court decided on a
lack of violation - a complaint communicated in 1998.

— (16) H.D. (33310/96); in a decision ofldne 2001 the allegation was considered as
admissible, and then in a ruling2® June 2002 confirming amicable solution
between the Government and the complainant the case was struck off the list of
cases - a complaint communicated in 1998.

365. Moreover, in the period under considerafiérdecisions were issued which considered
as inadmissible the allegation of the violatafrArticle 3 — this concerns exclusively the
allegations which were not conunicated to the Government.

Article 14 - Compensation

366. The right of the injured party to competimaand redress is guaranteed in both penal
and civil legislation.

367. According to the provisions of Chapter 58h& Code of Criminal Procedure, an accused
who as a result of a re-opening of proceedingsf arcassation appeal has been acquitted or his
sentence was reduced, shall be entitled to receive from the State Treasury compensation for the
damages incurred by him as well as redress for the injury, resulting from his having served all or
part of the sentence unjustifiably imposed. The wiowiis applicable also if, after reversing the
sentencing judgement or dedtay it null and void, the proceedisdpave been discontinued by
reason of material circumstances doty considered in prior proceedings, as well as in the event
of the application of a preventiveeasure other than preliminary detention.

368. The right to compensation and redreggasted also in the case of a manifestly
unjustifiable preliminary detention or arregtt the same time, with respect to preliminary
detention in relation to theade of Criminal Procedure @B69, the scope of accountability of
the State Treasury has been slightly increased.

369. Inthe event of the death of the accused, the right to compensation is granted to the
person who as a result of the execution of theaftg imposed or of a manifestly unjustifiable
preliminary detention has lost:

e Maintenance which the accused hastobligated by law to furnish;

e Maintenance theretofore regularly furnished to him by the deceased, if consideration
of equity favours the granting of such compensation.
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Valid and final judgements on compensation under article 552 of the Code of
Criminal Procedure (information obtained from common courts)

Year Compensation under Article 552 of the Code of Criminal Procedure for unjustifiable;
Conviction - 8§ 1 and 2 Use of a preventive Preliminary arrest or
measure - § 3 detention - § 4
Number of | Total amount | Number of | Total amount | Number of | Total amount
persons | of adjudged persons of adjudged persons | of adjudged
compensation compensation compensation
(PLN) (PLN) (PLN)
1999 68 873 790 - - 39 222 973
2000 63 1561 739 2 5500 63 665 872
2001 66 919 796 - - 84 1470 187
2002 60 766 847 - - 108 1276 655
2003 63 1101 426 12 77 800 160 2 638 334
1st 43 465 263 6 40 739 106 1 650 489
half
2004
Aliens

370. At present the right of aliens to canpation in connection with an unjustifiable

detention is specified in Article 1@8 the Law on Aliens of 13 June 2008n alien is entitled to
receive from the State Treasury compensation for the damages incurred by him as well as redre
for the injury in the event of a manifestly unjustifiable placement in a guarded centre or use with
respect to him of detention for the purposexjulsion. These casare proceeded under the
provisions of the Code of Crimath Procedure related to compensation for an imposition of an
unjustifiable sentence as well as unjushifiapreliminary detention or arrest.

Compensation arising from the limitation of human rightsduring a period requiring the
introduction of extraordinary measures

371. Moreover, the Law of 22 November 2002 onRleeompense of the Material Loss
resulting from the limitation of the freedoms aights of persons and citizens during a period
requiring the introduction of extraordinary msures (Journal of Laws of 2002 No. 233,

item 1955)ktipulates also that each person who hesried a material loss resulting from the
limitation of the freedoms and rights of persamsl citizens during a period requiring the
introduction of extraordinary measures maymlaompensation from the State Treasury, which
will comprise a recompense of the materiaklowithout profit, which the injured person may
have gained had no loss occurred.

Amendmentsto the Civil Code

372. Amendments to the Civil code, aimedssuaing a more efficient manner of claiming
compensation for damage resultant from an ufubaction or abstention from action during the
execution of public authority, entered intode on 1 September 2004 (Journal of Laws of 2004
No. 162, item 1692). Changes in this field thef@te comprised only the loss of the binding
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force as of 18 December 2001 of those prowisiof the Civil Code which make the

responsibility of the State Treasury for the dgmdone by a public offial dependent on his

guilt as proven in criminal or disciplinary procésgs. The change was introduced following a
ruling of the Constitutional Tribunal which stateatla citizen has the right to a redress of the
damage incurred as a result of an unlawful action of the authority, irrespective of the statement
of guilt of the direct perpetrataf this damage; the ruling regarded the previous regulations as
violating the provisions of Aicle 77 of the Constitution @lirnal of Laws of 2001 No. 145,

item 1638).

373. The amended provisions markedly extend tbhpesof responsibility, taking into account
theRecommendations of the Committe®ofisters of the Council of Europs 1984 on the
accountability of public authorityAmended Article 417 of th€ivil Code provides that the
responsibility for the damage caused by an unlbagtion or lack of it during the execution of
public authority is borne by the State Treasurg anit of the local self-government or another
legal person exercising this authority by virtuete# law. Previously, this Article regulated the
“responsibility for damage done by a state@#fi’. The above amendment will facilitate
compensation proceedings since it is easier to indicate a competent organ of an office than a
particular clerk (official). lis no longer necessary to prove the guilt of a clerk (previously the
guilt had to be proven in the caerof adequate proceedings, ergminal ones), and it is enough
to indicate the unlawfulness of the action of thiecef If the damage was done by means of an
issue of a normative act, its redress may be claadted, in the course of adequate proceedings,
it is shown to violate the Constitution, an int&ional agreement orlaw (Article 417. para. 1

of the Civil Code). If, however, the damagesvweaused by means of not issuing a normative act
whose issue is provided for by the law, a violatddthe law by not issuing an act is adjudged on
by the court which considers the case on theessdof the damage. This is referred to as
legislative negligence.

374. Annex 4 provides statisticddta related to compensatiansing from the accountability
of the State Treasury for the damage done bytimmaries of the department of justice for the
period 1998 — 2003.

375. Moreover, work is currently in progressasnamended civil procedure with a view to
providing an opportunity for filing a complaint orettatement of violation of the law by a valid
ruling without its repeal, which in consequencd feicilitate a redress dhe damage caused by
faulty judicial rulings.

L aw on the consideration as null and void of court judgementsissued with respect to
per sons per secuted for their activity for the Republic of Poland

376. Inthe period covered by this Report, siace 1998, common courts adjudicated in cases
filed by persons claiming corepsation under the provisionstbe Law of 23 February 1991 on
the consideration as null and void of court judgateassued with respect to persons persecuted
for their activity for the sovereignty of the Polish Si@urnal of Laws of 1991 No. 34,

item 149 as amended).
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377. Valid and final judgements on compensatidatee to the consideration as null and void
of court judgements issued with respect to persons persecuted for their activity for the
sovereignty of the Polish State:

Year Number of persons Total amount of adjudged
compensation (PLN)
1998 6274 112 914 844
1999 6 800 151 505 642
2000 5 060 100 552 911
2001 3625 67 262 712
2002 1992 50 805 193
2003 1522 38076 477
1% half 2004 874 23 722 976

378. In order to eliminate post-traumatic distumbes and to achieve full rehabilitation of
victims of torture, it is necessaty bring to justice the perpetoas of the inflicted suffering
and to provide the victims with adequate care and assistance, including specialised care,
e.g. psychological one.

379. Such tasks are implemented byGhepatient Centre foPersons Persecuted for

Political Reasonset up at the Department of Socithgdogy of the Collegium Medicum

Chair of Psychiatry of the Jagiellonian Uersgity. Apart from the provision of medical and
psychological or psychiatric care, it also assiggal aid. Moreover, specialist-training sessions
are organised on clinical psychology and psychiatry.

Statistical data on admissionsto the Outpatient Centre

Year | Number Men Women Children Families, | Prisoners| Deporteef  From Other
<18 including camps
1989 1 1 0 0 0 1
1990 7 5 2 5 1 1
1991 5 5 0 5
1992 15 15 0 13 1 1
1993 31 28 3 29 1 1
1994 41 39 2 1 36 5
1995 27 24 3 23 4
1996 19 19 0 17 1 1
1997 25 23 2 21 4
1998 63 59 4 56 3 4
1999 45 39 6 32 6 2 5
2000 58 40 18 30 24 1 3
2001 76 44 32 13 50 6 7
2002 81 41 40 0 0 10 42 21 8
2003 118 65 53 0 0 7 97 7 7
Total 612 447 165 0 1 298 225 39 50
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Article 15 - Prohibition of the use of evidence obtained as aresult of torture

380. Provisions of the Penab@e and of the Code of i@rinal Procedure contain a

prohibition of the use of information obtainedaagesult of torture as evidence in proceedings,
providing at the same time for the prosecution of actions that aim at coercing certain information
on the one hand, and considering evidence obtamius way as inadmissible, on the other.

381. The Penal Code defines as a punishablaadfeach behaviour consisting in the use of
violence or an unlawful threat with a purpose dlu@ncing a witness, expewitness, translator,
prosecutor or the accused or adwh of personal inviolability cfuch a person (Article 245 of
the Penal Code). Such behavi@ipunishable by the penalty d@éprivation of liberty for a
period from 3 months to 5 years.

382. Inturn, Article 246 of the Ral Code relates to a pubbdficial or any person acting
under his orders who, for the purpose of obtairspegcific testimony, explanations, information
or a statement, use force, unlawful threat, beotise torment another person either physically
or psychologically. Such action is subject to pe@alty of deprivation diberty for a term of
between 1 and 10 years.

383. The attributes of the subject mattethaf offence specified in Article 246 of the

Penal Code comprise action cotisig in a public official’s coercing and exerting influence over
a person subject to a hearing or a third person for the purpose of obtaining specific testimony,
explanations, information or aasément. The coercion of sustatements should be understood
as both the very coercion of their provision armbarcion of their specific content, as well as a
coercion of a resignation from their provision, bbyhthe person subject to a hearing or a third
person. The attributes of ArticB16 of the Penal Code were tatited to statements which are
to serve as evidence in judicial proceedingetber proceedings conducted under a law. This
means that the provision will be used both wébpect to the testimony of a witness, the
explanation of a suspect (defendant) and of a pessbjected to an informal hearing, e.g. for the
purpose of providing operations information.

384. In a situation when the above action condulsted public official does not aim at the
coercion of a statemeniptlated above, and aims at theeooon of specific behaviour of a
person connected with the performance, with pleison’s participatiorgf professional duties
by a public official, then depending on the attcircumstances, such action may be qualified
under Article 190 of the Penab@e (punishable threat); #ale 191 of the Penal Code
(compelling another person to conduct himself gpecified manner, or to resist from or to
submit to a certain conduct); #ale 207 of the Penal Code (nenting a person in a state of
dependence) in conjutian with Article 231 ofthe Penal Code (actirieyond one’s powers or
failing to perform one’s duty); Article 257 tiie Penal Code (inkubreach of personal
inviolability on grounds of ethnidifferences) or in a cumulagvqualificationunder Article 231
of the Penal Code.

385. Inturn, the subject of an offence specifiedrticle 247 of the Peal Code comprises all
actions consisting in tormenting a person lawfully deprived of liberty, as well as allowing the
incidence — against one’s duty — of such actionssjgective of their objective. The attributes of
the object are realised irrespective of the motivation of the perpetrator.
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386. Statistical data on convictioobadults for violations othe articles discussed above are
provided in Annex 1.

387. If the taking of evidence is inadmissiliteen pursuant to Articl&70 of the Code of
Criminal Procedure, an evidentiary motion must be denied.

388. Article 171 of the Code of @rinal Procedure specifies tse-calledevidentiary
prohibitions. Inter alia, pursuant to Article 171 section 7tbie Code of Criminal Procedure,
explanations of the accused, testimony or statésgiven or made under conditions precluding
the possibility of free expressiam inadmissible cannot be considered as evidence. The Code
considers as inadmissible the evidence obtaimedigh the influence of the statement of the
examined person through coercion or unlawfukd, or through the application of hypnosis

or chemical or technical means affecting the psychological processes of the examined person
or aimed at influencing unconscious reactiohlis organism in connection with the

examination.

389. Examples of criminal cases:
— 2. DS. 362/02 of the District &ecutors’ Office Bydgoszcz-Potudrife.

On the basis of the established facts, the followeimgyges were pressed against an officer of the
Police in the Police Station Bydgoszcz-Szwederowo, D.M.:

l. On 20 Nov., 2000 in the Police StatiBgdgoszcz Szwederowo he acted beyond

his powers as an officer of the Police in the sense that he beat the detainee suspect K.G.,
kicking him in the vicinity of the bredstne and lower abdomen, by which he caused a
bodily injury lasting for a period of up to 7 days, and he acted with a view to influencing
the content of K.G.’s explanations and to coercing his admission of guilt for the offences
charged to him; an offence under Article 23é&tsm 1 of the Penalode and Article 157
section 2 of the Penal Coded Article 246 of the Peh&ode in conjunction with

Article 11 section 2f the Penal Code.

Il. In June 2001, in the Correctional FagilBydgoszcz-Fordon he induced K.G. to
provide a false testimony in that he offered him, in return for a repeal of the previous
testimony and a withdrawal tfie case concerning a beating, to pay for an advocate,
to assist in the obtaining of a suspensioprefiminary detention, as well as to provide
cigarettes and a TV set; affemce under Article 18 seci 2 of the Penal Code in
conjunction with Article 233extion 1 of the Penal Code.

390. Anindictment in this case was filed te thistrict Court in Bydgoszcz on 25 April 2002.
As of 7 Feb., 2002 senior master sergeant D.M. discharged from service in the Police at his
own request. By a ruling of 22 Dec., 2003, D.M. wastenced for act | to the penalty of 1 year
of deprivation of liberty, for act 1l to the penatty 6 months of deprivation of liberty, to a joint
penalty of 1 year and 2 montbkdeprivation of liberty witha conditional suspension of its
execution for a period of 2 years. The court ruling is final.
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391.

— 2. Ds. 1/2 of the Distrt Prosecutors’ Office PozfisBtare Miasto in Pozma

In March 2002 proceedings veeinitiated against 4 officers of the Police for
the commission of an offence undettiéle 246 of the Penal Code. The
persons were charged as follows: in the period from January to May 2002 in
Pozna, on the premises of the PoAnsezyce Police Station, beating in the
face and in the abdomen, kicking, strikiwgh a baton in the heels, burning
with a cigarette and using verbal terms of abuse, coerced testimony of a
specific content from 5 persons. The District Court in P@zimaits ruling

of 15 Oct., 2003 acquitted dhe defendants. The ruling is not final. The
appeal filed by the prosecutor has not been adjudged on so far.

In August 2002 the District Prosecuiao Chetm brought an indictment
against T.W., an officer of the PoliceaBbn in Chelm, for an offence under
Article 231 section 1 of #nPenal Code, Article 248 the Penal Code and
Article 157 section 2 afhe Penal Code in camction with Article 11

section 2 of the Penal Code; the otdient stated that on 7 May 2002 in
Chetm, T.W. acted beyond his powers in that in order to obtain information
from a juvenile, K.D., concerning offences committed by the latter and other
persons of his acquaintance, he repdatgtduck him with a police baton in

the buttocks and thighs, by which he caused a bodily injury lasting for a
period of up to 7 days. By a valid ruling of 31 March 2003, T.W. was
sentenced to one year and 6 momthdeprivation of liberty with a

conditional suspension of the execution of the penalty for a term of 3 years
and to a fine.

In January 2004 the District Prosecutddéfice in Biata Podlaska initiated an
inquiry 2 Ds. 3098/03/S on the basis of a report filed by S.K., a 17-year-old
second grade student of the local héghool, who maintained that during her
detention in the period 5 - 6 Decem€03 in the police detention centre of
the local Municipal Headquarters of the Police, the officer of the Police who
conducted the hearing issued towardsurgawful threats in order to obtain
explanations consisting in her admission of being guilty of a theft of a mobile
telephone. The evidence gatheredl|uding the opinion of a court

psychiatrist confirming the existenoéa causal relationship between the
strong depression establishi@ her and the stay in the police detention centre,
constitutes the grounds for bringing axlictment within foreseeable future
against the officer of the Police umdirticle 246 of tle Penal Code and

Article 157 section 1 athe Penal Code in camction with Article 11

section 2 of the Penal Code.

Article 16

Particular issues relateddwel, inhuman or degraditiggatment or punishment were
presented above in détduring the discussion ondividual Articles.
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[I. IMPLEMENTATION OF THE RECOMMENDATIONS
OF THE COMMITTEE

“Legislative and administrative measarshould be introduced to safeguard
against excessive use of force by the @glin particular in connection with the
supervision of public meetings and to gafard against the persistence of abusive
measures associated with the practice afaled fala in the any” (A/55/44, para.95).

Elimination of the abuse of junior soldiers - the so-called wave phenomenon

392. Inreference to the observations of then@ttee related to the phenomenon of the abuse
of junior soldiers — the so-tbed wave phenomenon — practicegdisn the army, consisting in
exploiting and humiliating recruits, it must be ohse#f that the Government of the Republic of
Poland, and in particular the Mstry of National Defence, noticesnecessity of eliminating this
negative and reprehensible phenomenon. It ibgest of special concerof the authorities of

the Ministry of National Defence, in particulaf the social and educational division of the
Armed Forces of the Republic of Poland. Tneblems of irregulaties in the field of
interpersonal relations in the army, with speeiaphasis on the abuse of junior soldiers, was
discussed on a regular basis during meetingseo&uthorities of the Ministry of National
Defence and the College of @manders-in-Chief of the Armdebrces of the Republic of

Poland devoted to the evaluation of the state of military discipline in the Armed Forces of the
Republic of Poland within a given year. Thishject was likewise discussed during the meeting
of the Sejm Commission of Natidrmaefence, where the phenonun was subject to assessment
and where reasons for its continuance wedécated — dependent ondaindependent of the

army.

393. The phenomenon of the abuse of junior stddied the scope of its existence in military
units are monitored on a regular basis by thtaaities of the Ministry. In 2002 the qualitative
state of interpersonal relations in the army assessed twice. In addition, the existence of the
phenomenon of the abuse of junsmidiers is a subject of regular surveys conducted by the
Military Office for Sociological Research, e.g. a part of the examination of the atmosphere
among soldiers of mandatory military service, conducted on a half-yearly basis. Surveys
conducted show a significant limitan of the phenomenon of thewse of junior soldiers in
recent years (in 1998 the existence of this phenome&vas declared by approx. 74% of soldiers
of mandatory military service, as compared to 36% at present).

394. Inthe years 1998-2003, implementing the recommendations of the Committee Against
Torture, the Ministry of National Dence took the following action:

— Inthe years 1998-2003, militaprosecutors held 54,372 ntegs in military units
related to raising legal awareness in the nmjfienvironment. In the course of these
meetings military prosecutors acquainted the participants, among others, with the
principles of penal liability for the perpation of offences specified in the detailed
and military part of the Peh@ode of 6 June 1997 (Joulmd Laws of 1997 No. 88,
item 553 as amended) and discussed isslegdeo pathological behaviour in the
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area of interpersonal relations, occurring at times in the military environment, which
are described as the “wave” phenomenon. tMgs of this kind are organised on an
ongoing basis and constitute a priority extra-judiciary task implemented by military
prosecutors;

— With a view to examining the causes of and circumstances accompanying the “wave”
phenomenon, military prosecutors carry ouigiic audits of documentation of alll
criminal cases, where the appearancthisfphenomenon has been detected;

— Military prosecutors analyse closely information (including that of anonymous
character) on suspected commissions of an offence related to the “wave”
phenomenon in the military environment.

395. According to the Chief Military Prosecutors’ Office, the main causes of committing such
offences include: alcohol consumption by sold@msduty, a lack of efficient supervision of

military personnel over subordinatduring the so-called “leisuteme”, improperly developed
relations between seniand junior soldiers in somelsunits, connected with a subjective
conviction of the perpetrator about the non-punishabéacter of his acand irregularities in

the execution of professional obligats by soldiers on duty in subunits.

396. Experience gained by military prosecutors over the years indicatésetigails no need
for an introduction of substantialgislative changes in the form aflaw, which would relate to
the “wave” phenomenon in the military enviroent; nevertheless, i essential that
administrative action is taken which would eliminate the most frequent causes of this
phenomenon. One of the basic obstacles irlih@nation of the “wave” phenomenon is the
approval of soldiers themselves foetlunctioning of this informal tradition.

397. TheMinister of National Defece has adopted a plan of action aiming at a marked
limitation of pathological phenomena among saisl In particular were introduced:

e Recommendations aimed at a decisive immproent of the quality of performing duty
services in military units (violations of the law by soldiers, including the organisation
of prohibited practices ofoaise of junior soldiers, occur most often in the evening
and at night time);

e Monitoring the efficiency of promoting @popriate interpersonal relations, including
the efficiency of eliminating abuse of jamisoldiers, during every single audit of
military units;

e Comprehensive prevention activity conductedthe sake of the army by military
prosecutors and military police. Each reception of new soldiers is connected with
meetings with representatives of thmee institutions; such meetings provide
opportunities for raising issues e.qg. retate penal liability for the performance of
practices of abuse of junior soldiers dadindicating ways of conduct when soldiers
encounter such practices;
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e Implementation of tasks included in tNational Programme for the Prevention and
Solution of Alcohol-relaté Problems. Over 560 officers — commanders and
educators — have been prepared for petelent prevention work in this field
during specially organised training cowsseésradually, a special programme of
alcohol-related prevention known as “KOREKT& being introduced to all units.

In 2002, a one-fourth drop in the numlpéioffences andnisdemeanours committed
by soldiers under the inflmee of alcohol was observed;

e Active participation of the army in the ingmentation of the National Programme for
the Prevention of Drug Abuse. Educational activities are expanded — training
workshops for commanders and educationedquranel. Thanks to them, in 2002 the
group of personnel professidlyaqualified to solve drug-related problems in military
units doubled;

e Assistance offered to commanding officersdoysultants for psycho-prophylactics,
who fulfil the function of psychologists difst contact, working directly with
soldiers. In 2002 psychological assistafinghe form of individual counselling and
psycho-educational classes) was taken advardfy tens of thousands of soldiers.
Psychologists teach soldiers how to couptactices of abuse of junior soldiers and
how to cope with such situations;

e Activities for the sake of a better and more attractive organisation of free time for
soldiers in barracks, after training classes, with a view to e.g. limiting the
phenomenon of abuse of junswoldiers. First of all, a bigger number of additional
leisure activities are planned, used fasrmpoting attitudes of friendship and good
competition;

e With a view to better preparing professiopatsonnel, especially of the lowest ranks,
to deal with the problem of abuse of jonsoldiers, a number of publications of a
handbook character have been issued (e.g. a book “Koty, wicki i rezerwa” [Freshmen,
Smart Alecks and the Reserve] which describes practices and customs as well as
norms and symbols of the abusguofior soldiers in the army).

398. A major project contributing to restraigithe phenomenon of the abuse of junior

soldiers was the inauguration as of 1 Febr2®§2, on principles defined by the Minister of
National Defence, of thililitary Telephone Helpline It is available to soldiers, their families

and close friends, and makes it possible poreon problems connected with phenomenon of

the abuse of junior soldiers. Each signal reggian intervention and a possible legal reaction is
forwarded to a competent military organ. Reports pertaining to the abuse of junior soldiers are
examined in the course ofnfecation proceedingsonducted by the Military Police, following
which each time a prosecutor issasgecision as to the further cearof action. On the basis of
reports to the Military Telephorigelpline last year up to twenty soldiers, perpetrators of
offences of abuse of junior soldiers, were brought to military court.

399. Preventive actions are also undertdkemilitary chaplains and the Ombudsman;
they concern talks with soldiers on the probleithe “wave” conducted during audits and
interventions. This is a result of an increaaedessibility of contact with the Office of the



CAT/C/67/Add.5
page 108

Ombudsman due to placement in the bulletin b®afdsub-units of tefghone numbers of the
Office of the Ombudsman as well as of soldieegng made aware of such possibilities during
visits of employees of the Office of t@mbudsman in units. Signals thus obtained are
frequently the reason for visits of employedéshe team in units they come from.

400. As of 1 July 1999, mandatory military Seevin Poland wast®rtened ultimately

to 12 months, which in a natural way limited a dependence between soldiers based on a longer
period of service between soldiers of “the new and the old recruitment”. In the course of work
on another amendment to thaw on the General Obligation of the Defence of the Coutitey
Government put forward a proposal of shortertmgmandatory military service to 9 months as

of 2006.

401. Chapter XLI of the of the military part tife Penal Code defines in an unequivocal
mannerOffences against the Rules of Behaviour to Subordinates

“Article 350. Section 1. A soldier who degesdor insults a subordinate, shall be subject
to the penalty of restriction of liberty, military custody or the penalty of deprivation of
liberty for up to 2 years.

Section 2. The prosecution occurs upanotion from the injured person or the
commanding officer of the unit.

Article 351. A soldier who skes a subordinate or in anothmanner violates his bodily
inviolability shall be subject to the penalty of military custody or deprivation of liberty
for up to 2 years.

Article 352. Section 1. A soldier who torntemither physically or psychologically
his subordinate shall be subjeéatthe penalty of deprivain of liberty for a term of
between 3 months and 5 years.

Section 2. If the act specified in #iea 1 is coupled with a particular cruelty,
the perpetrator shall be subject to the pgnaflideprivation of liberty for a term of
between 1 and 10 years.

Section 3. If the act specified in section 1 or 2 results in an attempt by the injured
person on his own life, the perpetrator of the initial act shall be subject to the penalty of
deprivation of liberty for a term dfetween 2 years and 12 years.

Article 353. The provisionsf Articles 350 - 352 shall bapplied accordingly to the
soldier who perpetrates the act specified aséhprovisions, with respect to a soldier of a
lower rank or of the same rank but junior in terms of the duration of military service.”

402. The addition of the feature “junior irrries of the duration of military service” in
Article 353 of the Penal Codd@wed for rendering the full aninal content of the phenomenon
of the abuse of junior soldiers in ttgical and most frequent manifestation.
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403. Inthe years 1998 — 2003, a total of 1,536 cases of soldiers’ committing offences against
the rules of behaviour to subandies were recorded. Indictms were brought to competent
military courts against 1,433 soldée and with respect to arfber 90 persons petitions were

filed to courts for a conditiohaiscontinuance of proceedings because of the occurrence of
statutory premises for its application specifiedirticle 66 sectiorl of the Penal Code

(i.e. the social harm of the acts they were charged with was not significant; the attitude of the
perpetrators, with no previous criminal record for intentionally committed offences, their
properties and personabnditions and life conduct justifiea conjecture that despite the
discontinuance of proceedings the soldiers woblserve the legal order, and especially would

not commit an offence). In turn, with respect to the remaining 13 persons, criminal proceedings
were discontinued on account of flaet that the perpetrators of the offences — in a given period
covered by this Report — were evading the law enforcement authorities.

404. The crime rate for individual years was as follows:

— 1998 - 136 perpetrators;

1999 - 196;
— 2000 - 312;
— 2001 - 373;
- 2002 - 318;
— 2003 - 201.

405. The manner of the completion of proceedingelievant cases is presented in the table
below:

Criminal Total No. of Manner of completing the proceedings
proceedings perpetrators Indictment Motion for a Suspension of
completed in conditional proceedings

the year discontinuance

1 2 3 4 5
1998 136 101 34 1
1999 196 180 8 8
2000 312 296 15 1
2001 373 358 12 3
2002 318 301 17 -
2003 201 197 4 -
Total 1536 1433 90 13
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Legally valid convictions of adultsin military courtsin the year s 2002-2003
(Military Provincial Courtsin Poland - collective account)

Legal Put on trial -| Convicted Including:
classification|  in total in total | Military | Deprivatior | Duration specifie| Restrictior | Self-effecting
arrest | of liberty - | in the sentence | of liberty fine
total passed
Up to Over
lyear | 1year

in 2002
Article 350 64 61 - 51 42 9 10 -
8 1 of the
Penal Code
Article 351 217 183 2 145 134 11 32 4
of the
Penal Code
Article 352 99 96 - 92 69 23 3 1
§ 1 of the
Penal Code

Article 352 1 - - - - - - -
§ 2 of the
Penal Code
Article 353 - - - - - - - -
of the
Penal Code

in 2003
Article 350 46 41 - 33 29 4 8 -
§ 1 of the
Penal Code
Article 351 99 91 1 62 61 1 27 1
of the
Penal Code
Article 352 96 93 4 84 77 7 4 1
8 1 of the
Penal Code
Article 352 1 1 - 1 1 - - -
§ 2 of the
Penal Code
Article 353 1 1 - - - - 1 -
of the
Penal Code

406. The most typical patterns of behavioussigied as offences against the rules of
behaviour to subordinates are ttollowing behaviours of soldige (senior in terms of military
service towards junior soldiers):

— Issuing unlawful commands for the perforroarof physical exercises, individually
or in groups (e.g. push-ups, sit-upgigan a squatting position, etc.), under the
supervision of so-called “gnaldads” (i.e. soldiers who have stayed the longest in a
given military subunit), sometinsecoupled with a simultaneous singing of songs;
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Organising at night hours so-called alertsjémior soldiers (the soldiers summoned
are supposed to report with a full militaggar — often with bed sheets); these
practices are organised during the absefaegular commissioned officers, mainly
late at night;

Summoning junior soldiers to appear isadiers’ residential room where there are
so-called “granddads” for the purposeeakcuting a command “attack moth-fashion”
(i.e. putting a lace curtain or a thick curtain in the mouth);

Ordering the execution of a command “batmard soldier dressed in a rain cloak or

a part of the OP-1 suit is supposedhémg under a bunk with his arms and legs
holding on to the frame of the bed or is to jump from a window sill into the interior of
a soldiers’ residential room;

Issuing unlawful commands for the performant@articular activities, e.g. brushing

the shoes of senior soldiers in the evening, purchasing goods out of their own money
(mainly cigarettes and alcohol) for sengmidiers, brewing coffee and preparing

tea for them, execution of cumbersome cleaning activities at night hours to the
detriment of sleep (cleaning toilets, hallgay soldiers’ resid#ial rooms), singing
lullabies, etc.;

Hitting soldiers (most often with an open palm of the hand in the nape — so-called
“karczycho”), which is frequently coupledtv forcing a soldier to express special
gratitude for a striker to recite poems;

Throwing down sleeping soldiers from bdate at night and subsequently throwing
bed sheets into the hallway;

Organising so-called “trimmings” — on the day when the most senior soldiers acquire
the status of “granddads” — e.g. each isolfom the junior year lies down on a table
(bench, chair), and then is struck twelve times by a senior soldier with a military belt
(so-called tail trimming);

Ordering the execution of a command “sappersdalier of a junior year walks in the
hallway with a can full of water — the canwithout a lid — imitating with a brush the
activity of mine detection, and then after hearing the command “alert” — he drops
onto the ground.

The blatant distortions in the sphere téripersonal relations ithhe military environment
described above catitsite examples of typical criminogempatterns of behaviour of soldiers
senior in terms of the duration of military servicesaperiors of soldiers junior in terms of the
duration of military service and are, when such informal practices are disclosed, severely
prosecuted by military organisational units of the Prosecutors’ Office.

In 2002, at a special conference, the Undestsry of State for Social Affairs publicly
reported on the scale of pathological phenomena in military environments, the “wave”
phenomenon included, as well as on the forngsraathods of preventing these phenomena.
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409. Actions taken in the Ministigf National Defence were pigisely evaluated in the report
of the Council of Europe Commissioner for HumRights, who paid a visit to Poland in
November 2002.

410. Examples of criminal cases:

1. By a final judgement of the Military @@son Court in Warsaw of 9 August 2000
(index No. Sg 216/00), reserve corporal P&#r and reserve corporal Artur Sz. were
found guilty as follows: on 27 February 2000 around 9.30 on the premises of the training
company of Military Unit 4391 in Tomaszdwtazowiecki, in the bathroom, being
superiors, jointly and in collusion theyrtoented physically subordinates: private
Szymon L. and private Radostaw S. in that they made them do 30 push-ups, put on
gas masks, and after unscrewing cartridge®rted into the inhalation tube no fewer
than 10 cigarettes in each mask, then lit tigargttes and made them inhale the smoke
into the mask, which the soldiers did, andrth after they took off the masks - made
them do another 10 push-ups, i.e. committedféance under article 352 section 1 of the
Penal Code.

For the above, the Court sentenced the accusibe foenalty of the deprivation of liberty
for a period of 6 months, and conditionallyspended the execution of the penalty for the
probation period of 3 years in each case, using a penalty measure in the form of
demotion, additionally assigning reserve cogbdrtur Sz. to the custody of a curator
during the probation period.

The above judgement was issued followingpasideration of the motion of the accused
filed pursuant to article 387 section 1 oétGode of Criminal Procedure, i.e. until the
moment of completing the first hearingaif the defendants during the main trial, a
motion filed by the defendants for a sentagaiuling and an imposition of a specified
penalty or a penal measure withaeonhducting evidentiary proceedings.

2. By a final judgement of the Militar@arrison Court in Szczecin of 3 April 2000
(index No. Sg. 45/00), 7 reserve privateseviund guilty as follows: in the period
from 2 July until 18 August 1999 on the premises of communications companies of
Military Unit 1755 and Military Unit 1756 in Stargard Szczestii they tormented
physically and psychologically junior privates, i.e. committed an offence under
article 352 section 1 of the Péi@ode in conjunction with &cle 353 of théPenal Code.
Four of them were additionally found gyilbf committing an offace under article 352
section 3 of the Penal Codedanjunction with article 352 ston 1 of the Penal Code in
conjunction with article853 of the Penal Code, as thaations led one of the injured
persons to take his life by cutting thengeof the left forearm on 30 August 1999.

For the above acts they were sentenced to the combined penalty of 6 months of
deprivation of liberty witha conditional suspension of its execution for a probation
period of 2 years, to a combined penaltRofears of deprivation of liberty with a
conditional suspension of its execution for aljation period of 3 years and assigning at
this time to the custody of a curator.
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3. A case filed against reserve privatst class M.G. for an offence under

Article 352 section 1 of the Ral Code in conjunction witArticle 353 of tle Penal Code
and Article 357 section 1 of thigenal Code and against reseprivate first class A.K.
for an offence under Article 352 sectiomfithe Penal Code in conjunction with

Article 353 and Article 338extion 2 of the Penal Code.

In the course of the investigation led by the Military Garrison Prosecutors’ Office in
Warsaw it was established that the afaeationed soldiers, in November 2000, on the
premises of Military Unit 1400 in Warsaw rtoented physically and psychologically a
soldier of a lower rank and junior in terms of the duration of military service. The
perpetrators made him do pugps, sit-ups and crawl. They likewise often threatened to
wake him up after the tattoo.

Most frequently the unlawful behaviour thie suspects took place when they were under
the influence of alcohol.

By a court ruling of 22 Nov., 2001, both defants were found guilty as charged and
sentenced to the following penalties: reserve private first class M.G. to a joint penalty

of 5 months of deprivatioaf liberty with a conditional suspension of the execution of

the penalty for a period of 3 years, and resgmivate first class A.K. to a joint penalty

of 4 months of deprivation diberty with a conditional suspension of the execution of the
penalty for a period of 3 years. Moreover, both were assigned to the custody of a curator.

4. A case filed against private G.L. and private K.S. for an offence under Article 353
of the Penal Code in conjuimn with Article 351 of the Real Code andrticle 158 of

the Penal Code in conjunctionth Article 353 of the Peri&ode in conjunction with

Article 351 of the Penal Codperpetrated three times).

In the course of the investigation led by the Military Garrison Prosecutors’ Office in
Gliwice it was established that in the night 8 March 2001 both soldiers, in a soldiers’
residential room of Mitary Unit 1607 in Gliwice, where funior soldiers were stationed,
threw them down from their beds onto the flamd then beat them with their hands all
over the body.

By a court ruling of 18 June, 2001, private G.L. and private K.S. were found guilty as
charged and sentenced to the joint penaltly yéar and 3 months of deprivation of
liberty each, with a conditional suspensiortte execution of the penalty for a period

of 3 years.

5. A case filed against private first staP.A. for an offence under Article 350
section 1 of the Penal Codeconjunction with Artite 353 of the Penal Code

(eight times) and Artie 350 section 1 of the Penal Cddeconjunction with Article 353
of the Penal Code in conjuiman with Article 12 of the Peal Code (twice) and private
first class B.K. for an offence undertite 350 section 1 of the Penal Code in
conjunction with Article353 of the Penal Code (twicajd Article 350 section 1 of the
Penal Code in conjunctionitiv Article 353 of the Penaode in conjunction with
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Article 12 of the Penal Code (three times), and also private first class M.L. for an offence
under Article 350 section 1 ¢iie Penal Code in conjunati with Article 353 of the

Penal Code (twice) and Artece351 section 1 of the Pdr@ode in conjunction with

Article 353 of the Peal Code (twice).

In the course of the investigation led by the Military Garrison Prosecutors’ Office in
Koszalin it was established that in eaklyly 2001 a group of newly admitted soldiers
was assigned to Military Un&288 in Walcz. Soldiers samiin terms of the duration
of military service of this subunit used witbspect to the former unstatutory methods
of conduct. And so, on 16 and 17 JABO1 after the tattoo, the aforementioned
perpetrators made the newly admitted soldiers fall on the floor after hearing the
word “grenade”, hang under a bunk upon heathe word “batman”, make beds for
other soldiers, climb a window sill and intaa cat’'s meow, do push-ups, learn and
recite poems about the “waveind moreover hit them ineémape with the palm of the
hand.

By a court ruling of 22.10.2001, all three dedants were found guilty as charged and
sentenced to the following penalties: private first class P.A. to a joint penalty of 1 year of
deprivation of liberty witha conditional suspension of the execution of the penalty for a
period of 3 years, private first class B.Krgpiously sentenced by a court ruling) to a

joint penalty of 1 year andrhonths of deprivation of liberfyand M.L. to a joint penalty

of 10 months of deprivation of liberty witlhhconditional suspension of the execution of

the penalty for a period of 2 years.

6. A case filed against sailor first classN\Mand sailor M.B. for an offence under
Article 352 section 1 of the Ral Code in conjunction witArticle 353 of tle Penal Code
in conjunction with Article 158%ection 2 of the Penal Codead Article 352 section 1 of
the Penal Code in conjuti@n with Article 353 of tie Penal Code (five times).

In the course of the investigation led by the Military Garrison Prosecutors’ Office in
Gdynia it was established that the aforetioered sailors, on duty aboard ORP “Putaski”,
on 21 September 2001 around 11.00 p.m. orderedjinatir soldiers and those of the
same rank but with a shortéuration of military servicéo do 272 sit-ups, which was a
number equivalent to the numbef the vessel. The injad made altogether from 150

to 272 sit-ups, and one of them, after dointgast 240 sit-ups, incurred an injury in the
form of a strain of the knee joint.

By a court ruling of 15 Nov., 2001, both defants were found guilty as charged and
sentenced to the following penalties: sailor first class M.N. to a joint penalty of 1 year
of deprivation of liberty \ith a conditional suspension of the execution of the penalty

for a period of 2 years, demotion, and a compensatory payment of 200 PLN and a fine
to the amount of 500 PLN, while sailor M.B.dgoint penalty of Jear of deprivation

of liberty with a conditional suspensiontbie execution of the penalty for a period

of 3 years, and a compensatory payment of 200 PLN and a fine to the amount

of 500 PLN.
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7. A case filed against private first clas§Gprivate M.B. and private M.T. for an
offence under Article 352 section 1 of thenal Code in conjution with Article 353

of the Penal Code and Argc350 section 1 of the Pdr@ode in conjunction with
Article 353 of the Penal Code.

In the course of the investigation led by the Military Garrison Prosecutors’ Office in
Pozna it was established that on the premigeMilitary Unit 3293 in Powidz, in the
period from 20 until 24 June 2001, the aforementioned soldiers, in the Unit’s infirmary,
struck with palms of their hands the faces aapes of three soldiers junior in terms of
the duration of military service staying in that room. Moreover, they made the injured
soldiers report at roll callsnd ordered them to execute various personal services.

By a court ruling of 6 May 2002, all the defendants were found guilty as charged

and sentenced to the following penalties: private first class G.F to a joint penalty of

10 months of deprivation of liberty withcmnditional suspension of the execution of the
penalty for a period of 3 years, while privates M.B. and M.T. to joint penalties 8 months
of deprivation of liberty each with anditional suspension of the execution of the
penalty for a period of 3 years. Moreovdlohthe above were assigned to the custody
of a curator.

8. A case filed against private first s88A.K. for an offence under Article 352
section 1 of the Penal Codeconjunction with Artite 353 of the Penal Code
(nine times).

In the course of the investigation led by the Military Garrison Prosecutors’ Office in
Wroctaw it was established that in 1998,tha premises of Military Unit 2399 in
Swietoszéw, the aforementioned soldier tormented physically and psychologically
nine junior soldiers in that he ordered thendo push-ups, sit-ups with a stool in hands,
crawl under beds, make bedswamber of times, treated higi§to their coffee and tea
and made them organise dlection of money, 50 PLN each, to buy alcohol consumed
during the so-called trimming, when each soldier was struck in the buttocks several
dozen times with a military belt.

By a court ruling of 30 Dec., 1998, private first class A.K. was found guilty as charged
and sentenced to a joint penalty of 1 yafadeprivation of libety with a conditional
suspension of the execution of the penalty for a period of 2 years and to a demotion.

9. A case filed against corporal M.K., pate J.R., private M.D., private J.C. and
private A.P. for an offence under Article 38€ction 1 of the Peh&ode in conjunction
with Article 353 ofthe Penal Code.

In the course of the investigation led by the Military Garrison Prosecutors’ Office in
Wroctaw it was established that in 1999,tbha premises of Military Unit 2399 in
Swietoszéw, the aforementioned soldiers tormented physically and psychologically
junior soldiers in that they ordered them, at night time, to clean toilets where they had
previously dumped sand on which they pouretewas well as do push-ups, walk on all
fours and submit pseudo-repoofsdegrading content.
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By a court ruling of 11 Jan., 2000, corporal M.K., private J.W., private first class M.D.,
private J.C. and private A.P. were found guds charged and sentenced to 3 months of
deprivation of liberty witha conditional suspension of the execution of the penalty for a
period of 3 years. Moreover, the five ab@atdiers were assigned to the custody of a
curator.

10. A case filed against private G.I. for an offence under Article 352 section 1 of the
Penal Code in conjunctionitiv Article 353 of the Pena&ode (seventeen times).

In the course of the investigation led by the Military Garrison Prosecutors’ Office in
Warsaw it was established that the aforeti@ed soldier, in the period from May until
June 2002, on the premises of Military Unit 1131 im$k Mazowiecki, tormented
physically and psychologically junior soldigrsthat, using unlawful threats, he made the
soldiers perform physical exercises in then of push-ups and sit-ups, during which he
hit them with a fist in the back and shodeis and kicked in the stomach, and moreover
made them participate in “games” consisting in imitating a sexual intercourse with
animals or a masturbation and in reciting poems that were degrading to them.

By a court ruling of 9 Oct., 2003, private G.I. was found guilty as charged and sentenced
to a joint penalty of 1 year and 6 montfsieprivation of libety with a conditional
suspension of the execution of the penaltyefperiod of 3 years. Moreover, the soldier
was assigned to the custody of a curator and sentenced to a compensatory payment

of 1,000 PLN in favour of one of the injured persons.

Protection against unjustified use of force by the Police

411. Legal regulations regarding the principleshefuse of force by the Police as well as
situations when these principle®re violated were discusse detail inArticles 2 and 12.

Remaining recommendations

412. Information on actions taken by the RepubfiPoland with a view to solving issues
which caused the Committee’s concern and on the implementation of the Committee’s

recommendations (A/55/44, par82-95) was included in the disssion of individual articles
as follows:

Paragraphs 87 and 9articles 1 and 4;

— Paragraphs 88 and 93 - article 2;

— Paragraph 89 - articles 3 and 8;

— Paragraph 90 - articles 2, 10, 11 and 13;

— Paragraphs 91 and 95 sdussed in section II;

— Paragraph 94 - article 13.
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Notes

! The Resolution of the Council of Mingss No. 55/2004 of 13 Meh 2004 (RM 111-52-04)
pursuant to the motion of the Minister of tias expressing consent to the signature of

the Optional Protocol to the Convention agiTorture and Other Cruel, Inhuman or
Degrading Treatment or Punishment adoftgdhe United Nations General Assembly

on 18 December 2002.

2 Article 343. Section 1. A #gier who does not execute ofuses to execute an order or
executes an order in violation of its content shall be subject to the penalty of military arrest or to
the penalty of deprivation diberty for up to 3 years.

Section 2. If the perpetrator of the offerspecified in section 1 acts in collusion with
other soldiers or in the presence of a group ofiedr the offence specified in section 1 results
in a grievous damage to property or another giisvdamage, the perpetrator shall be subject to
the penalty of deprivation of liberty farterm of between 3 months and 5 years.

Section 3. A soldier who acts in collusieith other soldiers for the purpose of
committing the prohibited act specified in section 1 or 2 shall be subject to the penalty of
restriction of liberty, to the penalty of military arrestto the penalty of deprivation of liberty for
up to 2 years.

Section 4. The prosecution of the offence dptin section 1 or 3 shall occur at the
request of the commander of the military unit.

% Article 53. 1. An officer is obliged to ferm duties arising from the oath of service.

2. An officer is obliged to refuse to @sute an order or a command if their execution
would be connected with@mmission of an offence.

3. An officer is obliged to report a refusal of an execution of an order or a command
to the Chief of the State Protection Office and does not have to report to his immediate superiors

“ Article 153. Provisions of articld 15, section 18, and oftales 318 and 344 of the
Penal Code apply respectivetyofficers of the Agency of Internal Security and of the
Intelligence Agency.

> Persons under the influence of alcohol, whith their behaviour cause scandal in a public
place or a workplace, who happen to find themselves in circumstances threatening their own
lives or health or the life or health of othpgrsons, may be coerced by officers of the Police

or guards of the communal guard to coma tmbering-up centre, other centres set up or
indicated by units of local self-government arnehen there are no vacancies - to a unit of the
Police.

A person coerced to appear in a sobering-up centre, a centre or unit of the Police is
admitted there on the basis of the result of a test, carried out with the consent of the person
brought to such an institution, on the presencalashol in the body whitindicates a state of
alcohol intoxication. If the person brought te bove institution does not express their consent
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to such a test, the person is admitted to a sobering-up centre, another centre or unit of the Police
exclusively when additional symptoms of alcohmbxication present themselves and they are
confirmed by a physician of a paramedic of shéering-up center or another center, and in the
event of persons brought to a unit of the Pdiigen authorized officer of the Police, in a

protocol of coerced appearance or in the patient’s card.

A sobering-up centre:
(1) Takes care of persons under the influence of alcohol,
(2) Provides hygienic and sanitary servitepersons under the influence of alcohol,

(3) Administers first aid to persons undee influence of alcohol in emergency
cases;

(4)  Administers detoxication to persons conceding to it if the sobering-up centre has
a proper room, equipment, facilities and adequately trained personnel;

(5) Provides information on the detrimahtharacter of alcohol abuse and
encourages disaccustoming treatment.

The sobering-up centre cooperates walevant communal commissions for the
solution of alcohol-related problems, centerslishccustoming treatment, and other institutions
and organizations whose activity aims atphevention of alcohol-related problems and their
effects.

The sobering-up centre files annual reporthé&Minister for Health by 1 March for the
preceding year; the report includes especially the number of persons placed in the sobering-up
center, their sex, and the division into adaltsl minors, including the number of persons
admitted to a sobering-up center at least three times within one year.

® During the period covered by the previoeport, the Prosecutor General was the competent
authority.

" Article 2. 1. Communistrimes under the law are acts committed by officials of the
communist regime in the period from 17p8amber 1939 until 31 December 1989, consisting in
the use of reprisals or other fosraf violations of human rightsith respect to individuals or
groups or in conjunction with their use, whicmstituted offences under the Polish penal law in
force at the time of their perpetration.

8 Pursuant to Article 115 simn 20, “An offence of a terrorist character is a prohibited act
punishable by deprivation of liberty whose uploit is at least 5 years, perpetrated for the
purpose of:

(1) Serious intimidation of many persons;
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(2) Forcing an organ of the public autitgpiof the Republic of Poland or another
state or an internationalganisation to take or abstairom taking a particular
action;

(3) Causing serious disturbances in ploétical system or in the economy of the
Republic of Poland, anothstate or an internatioharganisation as well as
threatening to perpetrate such an act.”

® The method used in the study was an aismbfsmedical documentian — “Notifications on
the application of direct coercion under Articledd@a. 6 of the Law on ¢éhProtection of Mental
Health”. Each case of the application of direct coercion is recorded in medical files.

19 |nstruction No. 9 of the General Directof the Prison Service of 29 December 2003 on
notifications about extraordinary ever(isnpublished regulatiorgefines “a rebellion” as

“an extraordinary event consisting in a collective protest of prisoners infringing on the security

of an organisational unit by a lawless departure from the assigned places of stay or work or their
occupation and nonsubordintion to issued ofdefsrebellion shouldoe differentiated from

another collective protest pfisoners, which the instruction divides into the following:

— Passive collective protest - an extraordinary event infringing on the order of an
organisational unit during which no violations of personal inviolability of persons
or damage to property occurred amdich concerned at least 10 persons;

— Active collective protest - an extraordinary event infringing on the order of an
organisational unit during which violation$ personal inviolability of persons or
damage to property occurred and which concerned at least 5 persons.

1 Since 1999 with the exception of those makplace while using passes or permits for a
temporary leave of the correctional facility.

12 Article 11. Section 1. The saraet may constitute only one offence.

Section 2. If an act has features speciifieivo or more provisions of penal law, the
court shall sentence the perpetrator for orfienafe on the basis of all concurrent provisions.

Section 3. In the case specified in s@t the court shall impose the penalty on the
basis of the provision providing for the most seveenalty, which shall not prevent the court
from imposing other measures provided for i [an the basis of atoncurrent provisions.

Article 18. Section 2. Wheer, willing that another person should commit a prohibited act,
induces the person to do so, shall be liable for instigating.

Article 157. Section 2. Whoever causes a bodjlyrynor an impairment to health lasting not
longer than 7 days, shall be subject to a finept#ralty of restriction of liberty or the penalty of
deprivation of liberty for up to 2 years.
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Article 231. Section 1. A public official whexceeding his authority, or not performing his
duty, acts to the detriment of a public or indwal interest shall baubject to the penalty of
deprivation of liberty for up to 3 years.

Article 233. Section 1. Whoeven, giving testimony which is to serve as evidence in court
proceedings or other proceedings conducted emasis of a law, gives false testimony or
conceals the truth shall be sety to the penalty of deprivati of liberty for up to 3 years.

Article 246. A public official oranyone acting under his orders for the purpose of obtaining
specific testimony, explanations, informationaostatement, uses force, unlawful threat, or
otherwise torments another persather physically or psychologically shall be subject to the
penalty of deprivation diberty for a term of between 1 and 10 years.



