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I nt r oducti on
1. The present report covers the years 1991 to 1993.
2. The report has been el aborated in cooperation with the ninistries nost

closely concerned with the subject dealt with by the Convention, within the
framework of the institutional activities carried out by the Inter-Mnisteria
Conmmittee on Human Ri ghts, which was set up within the Mnistry for Foreign
Affairs in 1978.

3. The first report illustrated the main principles underpinning the Italian
| egal systemin respect of the subject dealt with by the Conventi on.

Therefore, as a result of the fact that no changes have been introduced since,
there are no references in the present report to sone articles, nanely
articles 5 to 10 and 12 to 16.

4, It should be noted that in the nore general context of internationa
rules and regul ations on torture and other cruel, inhuman or degradi ng
treatment or punishnent, Italy is also a party to the European Convention of
26 Novenber 1987. Wth a viewto underlining the inportance attached, in the
Italian | egal system to the respect of the rules and principles relating to

t he subj ect under consideration, it should be nentioned that a nost inportant
and significant event took place from15 to 27 March 1992, nanmely the visit to
Italy of the European Conmittee on the Prevention of Torture. Although this
is a nonitoring system provided under article 7 of the European Conventi on,
one should bear in mnd that the European rules and regulations fully
correspond with those contained in the United Nati ons Convention. The report
on the visit of the Coomittee, dated 25 February 1993, wi dely recognizes the
adherence of the Italian legislation and the conditions of prisons and of
police and carabinieri stations to the existing international provisions. The
Conmittee has made a series of recommendati ons and requested i nformation on
some specific aspects.

Article 1

5. The first report by the Italian Governnent w dely explained the reasons
why the Government and the Parlianent have so far decided not to refer to
"torture" as an ad hoc offence in the Italian legislation. As specified in
articles 1 and 4 of the previous report, the Italian | egal system provides
that such acts as beating (Penal Code, art. 581), bodily harm (Penal Code
arts. 582-583), crimnal coercion (Penal Code, art. 610), threatening

(Penal Code, art. 612) and ki dnappi ng (Penal Code, art. 605) are crimna
offences; in this way "all acts of torture" are considered as infringenents of
the Italian crimnal |aw.

Article 2

Arrest and detention for guestioning

6. As a supplenent to the information already provided in the previous
report, it seenms appropriate to refer to the principles contained in

article 386 of the Code of Criminal Procedure pertaining to the duties of the
judicial police in case of arrest or detention. These duties, which nust be
fulfilled by all persons performing judicial police functions, consist of:
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(a) G ving pronpt notice of the arrest or detention to the Public
Prosecutor of the place where this nmeasure occurred;

(b) Requesting the Public Prosecutor to appoint ex officio a |l ega
def ence counsel shoul d the person under arrest or being detained, although
aware of his/her rights, fail to appoint one of his/her choice;

(c) Gving this | egal defence counsel pronpt notice of arrest or
detenti on;

(d) Putting the person that is under arrest or is detained at the
di sposal of the Public Prosecutor as soon as possible, and in any case within
24 hours of the arrest or detention, by submitting the relevant report unless
"i mredi ate rel ease" has not taken place nmeanwhil e;

(e) Transferring as soon as possible, and in any case within 24 hours,
the person under arrest or detention to the prison or district prison of the
pl ace where he/ she has been arrested, and giving the Public Prosecutor the
authority to prescribe confinenment of the said person in his/her own residence
or in a hospital, in case of health problens. The above-nentioned 24-hour
deadline starts fromthe nonent the person is stopped by the police. The
exact time and nodalities of arrest will be indicated in the rel evant report
whi ch the conpetent official is required to draft.

7. It should be pointed out that under article 566, paragraph Il, of the
Code of Criminal Procedure, only persons stopped by the police or under arrest
for conmitting an offence falling under the conpetence of a nmagistrate may be
tenporarily detained - in any case not beyond 48 hours - in the police or
carabinieri station |ock-up, until the judge has fixed the date of the

heari ng.

8. As for persons arrested or detained for conmmtting an of fence falling
under the conpetence of tribunals or assize courts, they have to be pronptly
put at the disposal of the Public Prosecutor and transferred to the prison or
district prison of the place where they had been arrested or are detained.

Interrogation of a person under investigation

9. Article 64 of the Code of Crimnal Procedure provides that, during the
interrogation, the person under investigation, whether detained or under

provi sional arrest, should not be subjected to any ki nd of physica

constraint. No nmeans what soever nay be used which affect the person's freedom
of self-determnation or the person's ability to renmenber or assess facts.

10. Before the interrogation begins, the person nmust be informed of his/her
right not to answer questions and, if applicable, of the fact that despite
hi s/ her not answering, proceedings shall be initiated all the sane.

Summary infornmation froma person under investigation

11. Under article 350 of the Code of Crimnal Procedure, the judicial police
may, wWith the assistance of the | egal defence counsel, obtain sumary

i nformati on froma person under investigation, provided he/she is not under
arrest or detained, if this is believed to help carry out the inquiry. Before
the questioning, the judicial police will ask the person under investigation
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to appoint his/her own |egal defence counsel and should he/she be unable to
do so, will then informa | egal defence counsel proposed by the Bar Council.

12. The judicial police shall give pronpt notice to the | egal defence counse
of the tine and place of the questioning, which shall take place with the
assi stance of the sane counsel who has the obligation to attend.

13. The informati on obtained through the questioning may be used during the
trial and in the prosecution and defence statenents. Reliable information is
guaranteed by the suspect's right to nmake spontaneous statenents, right to
silence and right to legal aid. The general rules provided for in article 64,
relating to the interrogation of the accused, shall apply to the procedure
concerni ng sunmary i nformation.

14. In case of flagrant délit, the judicial police, even if the |egal defence
counsel is absent, is allowed to question a person under investigation, even

if arrested or detained, in order to allow for the inmedi ate continuation of
the inquiry. The information thus obtained shall not be put on record or used
or given to other parties.

15. The judicial police may coll ect spontaneous statenents fromthe person
under investigation, which cannot be used for the purposes of the trial. The
use of this kind of information by the Public Prosecutor or the |egal defence
counsel was previously allowed in order to contest, whether partly or

conpl etely, such statenment. This was declared to be an unlawful action by the
Constitutional Court, by sentence No. 259 of 12 June 1991

16. The judicial police is entitled, without recourse to any specia
procedure, to hear a person likely to provide useful information for the
purposes of the inquiry, with the obligation to report subsequently to the
judge. Should that person nmake any statenent inplying his/her involvenent in
an illegal act, the judicial police will not ignore it nor will they omt
nmentioning it in their report.

17. The main difference between the previous systemand the present one is
that, in the past, both interrogation by the Crimnal Investigation Departnment
and spont aneous statements by the person under interrogation (put on record
and included in the police report) would be considered as supporting materia
for the judge in his decision. This possibility is now precl uded.

Organi zed crinme and changes introduced to the nodalities of carrying out
inquiries

18. In the last few years the need has arisen in Italy to fight organized
crime by nore effective nmeans and procedures. |In other words, it has been
felt necessary to nmake the | egal nechani sns actually operative in the face of
crime, without in any way failing to neet constitutional obligations, in terns
of response fromthe conpetent judicial institutions, according to the
principles of denbcracy. As a result, by law No. 356 of 7 August 1992, urgent
changes were introduced in the new Code of Criminal Procedure and specific
neasures taken to oppose the activities of organized crine.

19. Besi des taking into account the need to adapt both the | ength of the
judicial process and the rel evant investigative procedure to the difficulties
experienced with the criminal investigation - which often paral yse the work of
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the judicial police and that of the examining nagistrates - and the need to
pronote new forns of cooperation as well as to strengthen serious crinme
prevention neasures and interventions, the new law, originates fromthe need
to revise certain aspects of the crimnal justice procedure in terns of
obt ai ni ng and exam ni ng evi dence, follow ng recent decisions by the
Constitutional Court.

20. This Court has declared the following articles to be constitutionally
unl awf ul

(a) Article 500, paragraph 3, of the Code of Criminal Procedure,
relating to the validity of statements for the prosecution (sentence No. 255
of 18 May-3 June 1992);

(b) Article 500, paragraph 4, nanely the part relating to the
non-insertion in the files of the proceedi ngs of the statenent nade by a
wi tness, which is contained in the Public Prosecutor's file, if it has been
contested on the basis of paragraphs 1 and 2 of the sane article (sentence
No. 255 of 18 May-3 June 1992);

(c) Article 513, paragraph 2, nanely the part relating to the fact
that, after hearing the parties concerned, the judge could allow the reading
of statements made by persons accused in separate but connected trials, on the
grounds that they mght decide to nmake use of their right to silence (sentence
No. 254 of 18 May-3 June 1992).

21. The deci sions nade by the Constitutional Court touch upon inportant
stages of the trial, as referred to in the 1988 Code, and play an essentia
role, in terms of obtaining and exam ning evidence, in several aspects of the
| egal system Therefore, these decisions require essential adjustnment of
other legal provisions for the purpose of maintaining the honbgeneity of the
| egal structure. Mre specifically, they entitle the judge to have access,
bef ore sentencing, to the Public Prosecutor's and judicial police files
concerning the inquiry, which allows, de facto, for the "reclaimng" of the
prelimnary investigation, avoiding any possible retraction of statenent by
"intimdated" wtnesses.

22. The new | aw has brought about fundanental changes in the rules provided
for by the Code of Crimnal Procedure. The nmain changes are briefly
illustrated bel ow

23. In the course of a particular trial, it is now possible to question a
def endant accused in a separate but connected trial. In this instance, the
defendant is bound to appear before the judge, who may adopt coercive neasures
to conpel himto appear in court, and the same rules are observed as apply to
t he sunmons of w tnesses.

24, The judge's authority is extended to allow himto intercept tel ephone
conversations or other communications between the persons cited, with a view
to facilitating the pursuit of a fugitive or whenever crimnal activities are
believed to be carried out.
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25. The Public Prosecutor is also entitled to the assistance of the Crinina
I nvestigation Departnment when a free person who is under investigation by the
police has to be interrogated or confronted with ot her w tnesses, provided
he/ she is assisted by his/her defender

26. Under article 9 of the law No. 8 of 15 March 1991, neasures coul d al ready
be taken ainmed at protecting and guaranteeing the safety of persons exposed to
real and serious danger owing to their statenents or to statenments made in the
course of an inquiry relating to major crimes. According to the new law, the
judge, or, in case of urgency, the president of the court, may, also

ex officio, prescribe that the hearing take place after making sure that al
necessary precautions have been taken to ensure protection of the persons

under interrogation. |n case special devices are available to allow for

audi o-vi sual connection for the purpose of the hearing, the interrogation may
al so take place el sewhere than at the trial

27. At the request of one of the parties concerned and taking into account
ot her evi dence obtained, the judge may prescribe the reading of the m nutes
contai ning the statenent nade by a foreign citizen resident abroad, who has
not been summoned or, though summoned, has not appeared before the Court.

28. In addition, according to | aw 356/1992, prisoners will not be allowed to
take any | eave as a reward for good conduct or to benefit fromany alternative
nmeasures to conventional detention if, while they are undergoing their term of
puni shrrent, they commit an of fence in connection with organi zed crimna
activities or terrorism nmenbers of the organi zed crimnal organizations wll
not be entitled to any such benefits.

29. The Anti-Mafia Investigation Departnent staff and the judicial police
of ficers appointed by the Departnment have the authority to visit prisons and
neet prisoners with a view to obtaining useful information for the prevention
and the repression of organized crine.

30. For serious reasons of public order or of security, the Mnister of
Justice, also at the request of the Mnister of the Interior, is entitled to
suspend, whether fully or partly, the application of the rules concerning the
treatment of prisoners, with respect to those who are detained for offences
connected with organi zed crime or Kkidnapping.

31. In relation to persons accused of belonging to organi zed crime networks,
the Director of Anti-Mfia Public Prosecution, the District Attorney or the

| ocal head of Police Adm nistration may request the conpetent tribunal, for
pur poses of protection and safety of the persons concerned, to take specific
preventive measures such as police supervision and mandatory residence. Any
breach of the obligations inherent in the said preventive nmeasures wll entai
a three-nonth to five-year termof inprisonment. Moreover, in relation to
organi zed crime activities, |aw 356/1992 provi des that other preventive
nmeasures may be applied relating to property, house search, comunications

i nterception and preventive custody, if they are connected with organi zed
crine.

Case law with regard to the subject considered by the Convention

32. Sone of the | atest decisions by the Constitutional Court have reasserted
the full applicability in Italy of the principles enbodied in the Convention
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| nhurman treat nent banned during the term of puni shnent

33. By decision No. 349 of 24 June 1993, the Constitutional Court has
reaffirnmed a deep-rooted tenet of the Italian legal system nanely that no
formof detention "will inply treatnent contrary to the sense of hunanity".

In addition, the Court nmentions that "another principle of civilization stens
fromthis tenet, which involves recognizing that, even though sentenced to

i mprisonnent, a person is entitled to fundamental freedons and the mai ntenance
of human dignity that is conpatible to the status of detainee".

34. The Court confirms therefore that it is possible for the adm nistration
in charge of a prison to take neasures relating to the fornms of execution of
the judicial sentence. These neasures - the Court adds - should in no way go
beyond "the sacrifice of one's own liberty already inposed on the prisoner by
the sentence of inprisonnent” and their adoption shall always be subject to
the imts and guarantees provided by the Constitution with regard to the
forbidding of any act of physical or noral violence (art. 13, para. 4) or of
any inhuman treatnent (art. 27, para. 3).

35. Also, it is asserted in the above-nenti oned decision that inprisonnent
shall not inmply a total and absolute loss of liberty; this neans that, despite
bei ng deprived of nost of it, the prisoner will none the less be entitled to
preserve what is left of his liberty, which is "all the nore precious in so
far as it constitutes the |ast space in which one's own personality may stil
be exerted".

36. VWhat is nore, the Constitutional Court provides by its decision that
"inviolable human rights, such as one's liberty, constitute fundamnental
principles having general application"; the restriction or abolition of these
rights shall be considered as derogating froma general rule and, as such, as
exceptional neasures.

37. It is worth nentioning that in decision No. 410 of 5 Novenber 1993, the
Constitutional Court, referring to the same principles illustrated inits
deci si on No. 349, nmentioned above, stipulates that the adnministration in
charge of a prison may take neasures "relating to the forns of execution of
the judicial sentence, which should in no way go beyond the linitation of
one's own liberty already inposed on the prisoner by the sentence to

i mprisonnent”.

38. The aforesaid decision is essential, also in so far as it provides that
"al though the nodalities of the treatnment of prisoners, not having direct
implication on their personal liberty, could be taken at the discretion of the
adm nistration in charge of a prison, this could not exclude the possibility
for prisoners undergoing their termof punishment to exercise their right of
defence with respect to those deci sions which, having as object the execution
of the sentence, have a direct inpact on the enjoynment of inviolable human
rights that are explicitly guaranteed by constitutional provisions".

Al leged violations of the principles of the Convention

39. General public opinion, the Italian Government and the judiciary attach
special attention to all reported cases of ill-treatnment of persons whil st
under arrest or detained for questioning. Amesty International has al so
denounced a few incidents on which information will be provided at a | ater
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stage, during the discussion of the present report, in accordance with the
practice adopted so far. Considering the great inportance attached to the
case of M. Marino, we wish to indicate that the Court of Appeal of

Cal t ani ssetta has decided that the new trial should take place on

21 April 1994.

Article 3

40. As referred to in the first report, the new Code of Crimnal Procedure,
whi ch cane into force on 24 Cctober 1989, contains specific provisions on
extradition, in accordance with the principles enbodied in the Convention

| ayi ng stress on the defence of fundanmental human rights.

Extradition treaty between Italy and Argentina

41. A practical exanple of the application of the principles pertaining to
both the Convention and Italian legislation (specifically art. 698 of the Code
of Criminal Procedure) with regard to extradition is constituted by the recent
ratification and enforcenent of the extradition treaty between the Italian
Republic and the Republic of Argentina, signed in Rone on 9 Decenber 1987

42. In particular, the treaty stipulates that:

(a) Extradition will not be allowed in case the offence for which it is
requested is considered as a political crime by the party receiving the
request for extradition (art. 5.1);

(b) In addition, extradition will not be allowed if in the view of the
requested party there are grounds for believing that such request, based on a
non-political crime, has been submitted for the purpose of prosecuting or
puni shing a person because of his race, religion, nationality or politica
opinions (art. 5.2); or, in any case, that one of these elenents could
constitute the ground for unfair treatnent of any such person

(c) Extradition also will not be allowed if the offence for which it
has been requested is an offence under nmilitary law and is not an offence
according to the comon law (art. 6);

(d) Extradition will not be allowed if the person concerned is a m nor
according to the law of the country requested while the |Iaw of the requesting
State does not consider the person as a nminor or does not provide for specific
procedural and substantial treatment for minors in line with the fundanental
principles of the requested State (art. 7 (d));

(e) Finally, in case of a request for extradition for an offence liable
to capital punishnent in accordance with the |aw of the requesting country, a
decision to extradite shall not be passed or, if passed, shall not be executed
(art. 9).
Article 4

Proceedi ngs agai nst police officers

43. It is worth pointing out that, in the past 5 years, 148 cases have been
filed involving | egal proceedings instituted against police officers for
of fences based upon acts of bodily harm
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44, Where disciplinary neasures have been used to punish offences, form
repri mands or fines have been adni ni stered.

45, In 1992, in particular, 79 police officers, up to the rank of Chief
Superintendent, were involved in crinmnal suits for acts of bodily harm In
the sane year two persons were issued with fornmal reprimands and one was
fined.

Article 11
Latest provisions on the treatnment of prisoners
46. Law No. 296 of 12 August 1993 (confirning decree No. 187 of 14 June 1993)
contains new provisions pertaining to the treatnent of prisoners and the

expul sion of foreign citizens.

Pri soners' work

47. The 1993 | aw provides, inter alia, that prisoners and internees should be
allowed to work and to participate in professional training courses. For this
pur pose specific professional activities or professional training courses may
be organi zed by State-owned conpani es or by private conpani es whi ch have made
a special agreenent with the relevant regional authority.

48. According to the new law the criteria used for the selection of prisoners
suitable for work shoul d depend on how |l ong they have not worked since their

i mprisonnent or internment, on their famly responsibilities, on their

pr of essi onal i smand on the kind of work they have already done or are likely
to do after their rel ease; persons detained or interned requiring special
supervision are excluded from such benefits.

House arrest

49, Overcrowding in prisons is one of the main reasons why acts of viol ence
occurred in places of detention in the past. The ad hoc Conmittee of the
Counci| of Europe has confirmed this opinion. As a result, new and nore

i beral provisions have been introduced by the 1993 law, with regard to
alternative measures to detention

50. These | egal provisions conplenent the deeply rooted Italian | egal system
principle of the rehabilitating function of punishnent, and stress the aspect
of crime deterrence.

51. In order to achieve its ainms, the | aw has revised the procedure relating
to alternative nmeasures of detention which also apply to persons convicted of
serious crines, with the exception of those conmitted in connection with
organi zed crime or subversive conspiracy. |In this respect, the application of
such a measure as house arrest has been increased in scope, thus entitling
specific categories of persons convicted to serve a sentence, provided it does
not exceed a termof three years, in their own residence, even in the case of
a sentence conming to the end of its term

52. The provisions pertaining to house arrest have been nodified as foll ows.
A prison sentence not exceeding three years, whether coming to the end of its
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termor not, as well as detention prior to arrest, nay, unless a probation
order has been issued, be served in one's own residence or in a public nursing
horme or in a welfare centre in the case of:

(a) A pregnant wonman or a wonan breast-feeding her child(ren) or a
woman wi th children under five years of age living with her

(b) A person having serious health problens which require regul ar
contacts with local hospitals;

(c) A person over 60 years of age, even if only partially disabl ed;

(d) A person under 21 years of age, provided there is evidence of
heal t h, school, work or fam |y problens.

53. The | aw provides that all prisoners not convicted of offences in
connection with the Mafia's crimnal activities can be granted either full or
partial release before the end of the termof their prison sentence. In
addition, pursuant to |aw 296/1993, the concession of alternative nmeasures is
subject to the prisoners' good conduct, in this way contributing to the
general inprovenent of prison life.

Expul sion of non-E. U. country citizens

54, The said | aw of 12 August 1993 provi des, under article 8, that foreign
citizens under preventive detention for offences not considered as serious
crimes and who have been sentenced, beyond recall, to up to three years

i mprisonnent shall be imrediately expelled (at their own request or at the

| egal defence counsel's request) and sent back to their country of origin or
to the country they cane from Expul sion shall not be allowed in case of
serious procedural requirenments for such expulsion, or if the individual has
serious health problens or finds hinself in danger because of security

probl ems owi ng to the outbreak of war or epidemcs.

55. The scope of the newlawis to avoid overcrowding in prisons and at the
same time to introduce an innovative judicial procedure in the case of

of fences being comritted by foreign citizens. This procedure, though
respectful of the rights of the defence and of the correct exercise of
judicial power, should still allow effective use of such a neasure as the
expul sion of a foreign citizen

Rules on the transfer of prisoners

56. By | aw No. 492 of 12 Decenber 1992, whi ch has brought about changes in

l aw No. 354 of 26 July 1975, the rules on the transfer of persons whose
liberty has been restrai ned have been nodified. The newrules relating to the
transfer of persons inprisoned, interned, detained for questioning or under
arrest aimat granting each individual, in a nore effective fashion, the right
to the respect of their dignity and the right to privacy.

57. Under article 2 of law No. 492, it is, inter alia, provided that:
(a) Adult prisoners and interned persons should be transferred w thout

del ay and wonen should be entitled to the assistance of fermale staff while
they are being transferred;
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(b) During the transfer, all necessary precautions are taken with a
view to protecting the persons being transferred fromthe curiosity of the
public and fromevery kind of publicity, and to spare them unnecessary
di sconforts;

(c) In the case of an individual prisoner being transferred, the use of
handcuffs or of every other form of physical conpul sion shall be forbidden,
unl ess their use is made necessary by the fact that he/she is a dangerous
crimnal, by the risk of a possible flight, or by special considerations of a
| ocal nature;

(d) Prisoners being transferred are allowed to wear plain clothes.

58. The main purpose of the rules referred to above is that greater
i mportance should be attached to the respect of human rights in the case of
the transfer of prisoners.

59. The scope of the new provisions is that the transfer of prisoners shall
in no way inply any degrading treatnment or any other treatment likely to be
detrinmental to human dignity. The authorities responsible for the supervision
of prisoners shall be called upon to conply scrupul ously wi th paragraph 4 of
article 42 bis of |law 354/1975, in order to avoid incurring liability for
wrongful conduct, and to take all necessary precautions to protect prisoners
being transferred fromthe curiosity of the public and from any ki nd of
publicity.

60. The need to spare persons to be transferred unnecessary disconfort is
related to the general principle, granted by the Constitution, according to
whi ch the use of unjustified or unnecessary nmeans of coercion towards persons
whose liberty is restrained shall be prohibited.

61. The judicial authority prescribing the transfer of prisoners will make
sure that the procedure agreed upon with the officers in charge is such so as
to avoid that during the transfer to the courtroomincidents may occur which
are likely to be prejudicial to the dignity of the person being transferred or
to bias the judgenent of the court (see Menorandum of the Mnistry of Justice,
dated 8 April 1993).

Rel ease of acquitted defendants

62. The above-nentioned | aw of 12 Decenber 1992 contains a provision of
particul ar relevance with regard to the release of acquitted defendants. By
nodi fying the rules of application of the Code of Criminal Procedure,

article 4 provides that imrediately after the reading in court of the verdict
of acquittal, the defendant shall be released, unless also detained for

anot her reason.



