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This was an appeal from the dismissal of an application for judicial review of a
denia of the appellants claims for Convention refugee status by the Immigration and
Refugee Board. The appellants were citizens of the Ukraine. In 1995 Mr. Klinko and five
other businessmen filed aformal complaint with the regional governing authority about
widespread corruption among government officials. Thereafter, the Klinkos suffered
retaliation, on the basis of which the family sought refuge in Canada. Mr. and Mrs.
Klinko claimed Conventionrefugee status based on political opinion and membershipin
aparticular socia group (i.e. the group of businessmen), and Mrs. Klinko and her son
clamed Convention refugee status based on membership in a particular social group (i.e.
their family). In holding that Mr. Klinko had been persecuted, but not for reasons of
political opinion, the Board relied upon the definition of "political opinion” in Canada
(Attorney General) v. Ward as any opinion on any matter in which the machinery of
state, government, and policy may be engaged, and on Femeniav. Canada (Minister of
Citizenship and Immigration) which specified that for a matter to be "engaged” in by the
machinery of state, it must be "sanctioned by, condoned by or supported by" the state. It
ruled that the complaint against corruption did not amount to political opinion as the state
of Ukraine was taking active steps to eliminate it, some 9,000 officials having been
convicted of economic crimesin 1996. The Board held that Mrs. Klinko's fear was not of
persecution, but of harassment. The son's claim was denied because his problems were
derivative of his parents problems which the Board was not able to connect to a
recognized Convention ground. The Motions Judge dismissed the application for judicial
review, accepting the Femeniainterpretation of Ward. He concluded that even though
state officials may be de facto carrying out certain activities of corruption, the state was
not, for the purpose of determining whether the claimant expressed a political opinion
within the terms of the Convention, "engaged” in these activitiesif it officially
disapproves of those acts. The Motions Judge certified a question as to whether a public
complaint to aregional governing authority about widespread corrupt conduct by
government officials, when the corrupt conduct is not officially sanctioned by the state,
congtitutes a political opinion within the definition of Convention refugee in [page329]
Immigration Act, subsection 2(1).

The issues were: (1) what was the appropriate standard of review of the Board's and

the Motions Judge's decisions; (2) whether the Motions Judge erred in confirming the
Board's assessment of the refugee claims of Mrs. Klinko or her son; and (3) whether the

opinion expressed by Mr. Klinko in the context is a political opinion.
Held, the appeal should be allowed.

In view of the importance of the certified question and the precedential value of the
Court's decision, the standard of review was correctness. While the Motions Judge did
not explicitly discuss the standard applicable, in reviewing the Board's interpretation of
the law with respect to the notion of "political opinion" he applied the standard of



correctness. Such inference was drawn from his approval of the definition of the word
"engaged” set forth in Femenia and applied by the Board.

The certified question should be answered in the affirmative. The meaning given to
"engaged” in the Femenia case is inconsistent with the law as set out in Ward. In Ward,
the Supreme Court of Canada accepted that an opinion could be "political" for the
purposes of subsection 2(1) whether it accorded or not with the official government
position. The definition given to "political opinion” covered all instances where the
political opinion attracted persecution, including those where the government officially
agreed with that opinion.

The application of the test articulated in the Femenia case aso creates an
inconsistency among the grounds for persecution recognized in the refugee Convention.
Persons who are persecuted without government approval and who are unable to obtain
the protection of their government can qualify for refugee status provided that the
persecution is based on one of the enumerated grounds, i.e. race, religion, nationality,
membership in a particular socia group and [page330] political opinion. But this would
no longer be true for political opinion under the Femenia test since the political opinions
expressed by the victims of persecution at the hands of third parties who disobey an
official government policy would be discarded for Convention purposes. The
inconsistency results from a confusion between the nature of political opinion and the
state's willingness or ability to protect a victim of persecution. A political opinion does
not cease to be political because the government agrees with it.

The Motions Judge erred when he applied the Femenia definition or restriction to the
opinion expressed by Mr. Klinko. The nature of the claimant's opinion should have been
assessed by the test enunciated in Ward, which does not require that the state or
machinery of state be actually engaged, merely that it "may be engaged” in the subject-
matter of the opinion. The widespread government corruption raised by the claimant's
opinion is a matter in which the machinery of state, government, and policy may be
engaged, and there was ample evidence that the machinery of government in the Ukraine
was actually "engaged” in the subject-matter of Mr. Klinko's complaint. Where the
corrupt elements so permeate the government as to be part of its very fabric, a
denunciation of the existing corruption is an expression of "political opinion”. Mr.
Klinko's persecution should have been found to be on account of his "political opinion".
The matter was returned to the Board for a determination of the issue of state protection
and the possibility of an internal flight alternative.

It was not in the interest of justice that the moot question of derivative claims be
addressed because any opinion expressed would be obiter, and it would be inappropriate,
when there is another appeal pending in which it appears that the issue is material to the
case, to influence by way of obiter a forthcoming discussion of such a materia point,
particularly as the matter was not the central focus of the appea and therefore was not
fully canvassed.

Statutes and Regulations Judicialy Considered



Immigration Act, R.S.C., 1985, c. I-2, ss. 2(1) "Convention refugee” (as
am. by R.S.C., 1985 (4th Sypp.), c. 28, s. 1), 83(1) (asam. by S.C. 1992, c.
49, s. 73).

United Nations Convention Relating to the Status of Refugees, July 28,
1951, [1969] Can. T.S. No 6.

Cases Judicially Considered

Applied:

Canada(Attorney General) v. Ward, [1993] 2 S.C.R. 689; (1993), 103
D.L.R. (4th) 1; 20 Imm. L.R. (2d) 85; 153 N.R. 321.

Pushpanathan v. Canada (Minister of Citizenship and Immigration), [1998]
1 S.C.R. 982; (1998), 160 D.L.R. (4th) 193, 11 Admin. L.R. (3d) 1; 43
Imm. L.R. (2d) 117; 226 N.R. 201.

Not Followed:
Femeniav. Canada (Minister of Citizenship and Immigration), [1995]
F.C.J. No. 1455 (T.D.) (QL).

Referred to:
Serrano v. Canada (Minister of Citizenship and Immigration) (1999), 166
F.T.R. 227 (F.C.T.D.).

APPEAL from the dismissal of an application for judicia review (Klinko v. Canada
(Minister of Citizenship and Immigration) (1998), 148 F.T.R. 69 (F.C.T.D.)) of the
Immigration and Refugee Board's denia of the appellants claims for Convention refugee
status, on the ground that the Motions Judge erred in holding that the state must sanction,
condone, or support a matter on which the applicant expresses an opinion in order for that
opinion to be political. Appeal alowed.
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The following are the reasons for judgment rendered in English by



1 LETOURNEAU J.A.— Thisisan appeal against a decision of a Motions Judge
[(1998), 148 F.T.R. 69 (F.C.T.D.)] dismissing an application for judicia [page332]
review of adenial of the appellants claim for Convention refugee status by the
Immigration and Refugee Board (Board). Although he dismissed the application, the
learned Judge certified the following question [at page 72]:

Does the making of a public complaint about widespread corrupt conduct
by customs and police officials to aregional governing authority, and
thereafter, the complainant suffering persecution on this account, when the
corrupt conduct is not officially sanctioned, condoned or supported by the
state, constitute an expression of political opinion as that term is
understood in the definition of Convention refugeein s. 2(1) of the
Immigration Act?

2  Essentidly, this appea involves the determination of the following questions in
addition to the one certified:

(8 What is the appropriate standard of review of the decision of the Board and that of the
Motions Judge?

(b) Did the Motions Judge commit areviewable error in upholding the Board's finding
that Mr. Klinko's well-founded fear of persecution was rot connected to a political
opinion?

(c) Did the Motions Judge commit areviewable error in confirming the Board's
assessment of the refugee claims of Mrs. Klinko or her son?

Facts

3  TheKlinkoswere citizens of the Ukraine. The husbhand and father, Alexander
Klinko, was an importer.

4 In 1995, Mr. Klinko and five other businessmen filed with the regional governing
authority aformal complaint about widespread corruption among government officials.
They did not have a group name and met only four times. The complaint was signed by
[page333] each of them individually. There is no indication in the record that the wife of
Mr. Klinko was involved with the group or that she made any public statements with
respect to corruption herself. In the end, the group's complaint was denied by the regional
authority.

5 Theevidenceis clear that widespread corruption existed at the time in the Ukraine.
The year after the complaint was made 9,000 officiak were convicted of economic
crimes in 1996 and the President of the Ukraine had called this activity, in conjunction
with overall economic crimes, a"fifth" and political power.



6  After filing the complaint, the Klinkos suffered retaiation. Mr. K linko's problems
included being beaten, receiving anonymous telephone cals, intimidation of his
employees, damage and destruction of his property and an arrest for interrogation®. Mrs.
Klinko received threatening telephone calls and requests by police to provide evidence
against her husband. Their son Andriy endured disturbing events such as the searching of
the Klinko home and having police hint that his father was dead; however no
psychological assessment was provided of the "trauma’ he allegedly suffered.

7  Onthe basis of these events the family claimed refuge in Canada. Mr. and Mrs.
Klinko claimed Convention refugee status based on political opinion or imputed political
opinion and membership in a particular socia group (i.e. the group of businessmen), and
Mrs. Klinko and her son claimed Convention refugee status based on membership in a
particular social group (i.e. their family).

Decision of the Immigration and Refugee Board

8 The Board accepted the testimony of the appellants as credible. It recognized that

Mr. Klinko had [page334] been persecuted, but not on account of a Convention ground. It
went on to reject each of the following grounds on which refugee status was claimed.

9  Group of Six Business People as Particular Social Group--Adult Claimants: The
Board found that the claimants persecutors did not persecute them as members of a
group, but rather individually. It concluded that the adult claimants' problems arose out of
their individual actions, not their membership in any identifiable social group.

10 Political Opinion-Adult Claimants: In the case of Mrs. Klinko, the Board was of
the view that her fear was not of persecution but of harassment, which does not rise to the
level of a Convention ground. Mr. Klinko, on the other hand, was found to have a fear of
persecution but it did not qualify as fear of persecution for reasons of "political opinion”.

11 Indetermining the meaning of the term "political opinion”, the Board had recourse
to two cases: the leading case of Canada (Attorney Gereral) v. Ward? (hereinafter Ward),
which provides a definition of political opinion as "any opinion on any matter in which
the machinery of state, government, and policy may be engaged”, and the decision of the
Trial Division of this Court in Femeniav. Canada (Minister of Citizenship and
Immigration)® (hereinafter Femenia), which specified that for a matter to be "engaged" in
by the machinery of state, it must be "sanctioned by, condoned by or supported by" the
state. Given these definitions, it ruled that the complaint against corruption did not
amount to political opinion as the state of Ukraine, far from condoning the corruption of
its officias, was taking active steps to eliminate it.

12 TheParticular Social Group "Family"--Minor Claimant: The son's claim was
denied for two reasons. [page335] First, there was insufficient evidence that he was

! See Board's Decision, Appeal Book, at pp. 23-24.
2[1993] 2 S.C.R. 689 at p. 746.
3[1995] F.C.J. No. 1455(T.D.) (QL), at para. 5.



indeed traumatized at al, or to an extent that would amount to persecution. As well, his
problems were derivative of his parents problems, which the Board was unable to
connect to arecognized Convention ground. To that extent, the Board believed that it
would beillogical to find that the son nonetheless qualified as a refugee when his father
who was the main target of the persecution had not been found to have been persecuted
on account of a ground enumerated by the Convention. The Board, however, did not
address Mrs. Klinko's claim as member of that particular socia group.

Decision of the Trial Division

13 The Motions Judge dismissed the application for judicial review. He found no
reviewable error in any of the aspects of the decision of the Board.

14  He accepted the Femenia interpretation of Ward. The Board had evidence before it
that the Ukraine government did not sanction, condone or support corruption by its
officials. Perhaps, he said, if the Ukraine government's anti-corruption efforts had been
only of atoken nature, the opposite could be argued, but in fact the Ukraine government
had made a substantial number (9,000) of convictions of corrupt officials. Based on this
evidence, he concluded that it was reasonable for the Board to find that the state was
therefore not "engaged"” in the criminal conduct of corrupt police and customs officials.
From this, he believed the Board correctly found that Mr. Klinko's comphint could not
be said to be a political opinion within the Convention refugee definition.

15 Inhisview, the Board's finding that the businessmen did not form a particular
social group was aso based on factual findings. While he said that he might have reached
adifferent finding he did not find [page336] the Board's assessment of the evidence
unreasonable.

16  Finally, he found that the Board was correct in concluding that when the primary
victim of persecution does not come within the Convention refugee definition, any
derivative Convention refugee claim based on family group cannot be sustained.
Otherwise, the anomaly of derivative claims being allowed but primary claims being
denied could result.

17  The Motions Judge dismissed the judicial review but certified the question
previously mentioned.

The appropriate standard of review of the decision of the Board and that of the Motions
Judge

18 Thecentral issue of this appeal is the certified question under subsection 83(1) of
the Immigration Act* (Act), namely whether the opinion expressed by Mr. Klinko in the
context previously described is a political opinion or not. On thisissue, there is no doubt
that, in view of the importance of the question and the precedential value of the Court's
decision on that question, the standard of review applicableisthat of correctness. In

4R.S.C., 1985, c. -2 [asam. by S.C. 1992, c. 49, s. 73].



Pushpanathan v. Canada (Minister of Citizenship and Immigration) [See Note 5 below],
Bastarache J. wrote for the majority:

In my judgment, however, applying the pragmatic and functional analysis
to the Act indicates that the decision of the Board in this case should be
subjected to a standard of correctness.

First, s. 83(1) would be incoherent if the standard of review were
anything other than correctness. The key to the legidative intention asto
the standard of review isthe use of the words "a serious question of general
importance" (emphasis added). The general importance of the question,
that is, its applicability to numerous future cases, warrants the review by a
court of justice. Would that review serve any purpose if the Court of
Appeal were obliged to defer to [ page337] incorrect decisions of the
Board? Is it possible that the legidator would have provided for an
exceptional appeal to the Court of Appeal on questions of "genera
importance”, but then required that despite the "general importance”" of the
guestion, the court accept decisions of the Board which are wrong in law,
even clearly wrong in law, but not patently unreasonable?

19 The same standard of review applies at the Tria Division level where review of the
Board's decision occurs’;

The only way in which s. 83(1) can be given its explicitly articulated scope
isif the Court of Appea--and inferentially, the Federal Court, Trial
Division-is permitted to substitute its own opinion for that of the Board in
respect of questions of gereral importance.

20  Inthe present instance, while the Motions Judge did not explicitly discuss the
standard applicable, | am satisfied that, in reviewing the Board's interpretation of the law
with respect to the notion of "political opinion”, he applied the standard of correctness. |
draw such inference from his approval of the definition of the word "engaged" set forth in
the Femenia case and applied by the Board. With this principle in mind, | now propose to
address the certified question.

The Certified Question

21  For aproper understanding and analysis of the certified question, it is helpful to
recall the context in which the notion of "political opinion” was first defined and then
subsequently evolved into the restriction at issue in this appeal: that a public complaint
about corruption of government officialsis not an expression of political opinion within
the terms of the definition of "Convention refugee” in subsection 2(1) [asam. by R.S.C.,

5 | bid.



1985 (4th Supp.), c. 28, s. 1] of the Act where the corrupt conduct is not officialy
sanctioned, condoned or supported by the state.

22  Thenotion of "political opinion” was first considered by the Supreme Court of
Canada in the [page338] Ward case®. Clearly in that case, the Court rejected a narrow
definition of "political opinion" whereby in order to be political, an opinion would have
to hold views contrary to, or be critical of, the policies of the government. The need for a
broad definition of the concept was justified by the fact that persecution for having
expressed a political opinion may originate from athird party without complicity of the
state. The Court adopted a broad interpretation of "political opinion" which includes "any
opinion on any matter in which the machinery of state, government, and policy may be
engaged". This excerpt from the decision illustrates well the rgjection of the narrow
definition and the adoption of the genera interpretatio n’:

Political opinion as a basis for a well-founded fear of persecution has
been defined quite simply as persecution of persons on the ground "that
they are aleged or known to hold opinions contrary to or critical of the
policies of the government or ruling party"; see Grahl-Madsen, supra, at p.
220. The persecution stems from the desire to put down any dissent viewed
as athreat to the persecutors. Grahl-Madsen's definition assumes that the
persecutor from whom the claimant is fleeing is always the government or
ruling party, or at least some party having parallel interests to those of the
government. As noted earlier, however, international refugee protection
extends to situations where the state is not an accomplice to the
persecution, but is unable to protect the claimant. In such cases, it is
possible that a claimant may be seen as a threat by a group unrelated, and
perhaps even opposed, to the government because of his or her politica
viewpoint, perceived or real. The more general interpretation of political
opinion suggested by Goodwin- Gill, supra, at p. 31, i.e,, "any opinion on
any matter in which the machinery of state, government, and policy may be
engaged", reflects more care in embracing situations of this kind.

23  In Femenia, supra, the refugee claimant complained of persecution by corrupt
policemen as a result of denouncing crimes and corruption among state officials. The
Motions Judge accepted the very fact of persecution, but proceeded to define the word
"engaged” used by the Supreme Court of Canada in Ward. Basically, the learned Judge
concluded that even though state officials may be de facto carrying out certain activities
of corruption, the state is not, for [page339] the purpose of determining whether the
claimant expressed a political opinion within the terms of the Convention, truly
"engaged" in these activities if it officially disapproves of those acts®:

In my view, it cannot be said that the state, government or policeis

® Supra, note 2.
7 1bid., at p. 746.

8 Supra, note 3, at para. 5.



engaged in police corruption. In my view, "engaged” means sanctioned by,
condoned by or supported by. The state in this case is engaged in the
provision of police services, but it is not engaged in the crimina conduct of
corrupt officers.

(&) Inconsistency with the law set forth in Ward

24 A careful analysis of the meaning given to the word "engaged” in the Femenia case
convinces me that such meaning is inconsistent with the law as set forth in Ward.

25  InWard, the Supreme Court found that Mr. Ward, who belonged to the Irish
National Liberation Army (INLA), had expressed a political opinion in alowing the
hostages under his guard to escape when he discovered that they would be executed. For
his act, he feared he would be assassinated by the ruthless para-military organization of
which he was a member. There was no state complicity in the persecution that Mr. Ward
faced. Indeed, the alleged persecution emanated from the INLA. Neither the Irish nor the
British governments condoned, sanctioned or supported execution of hostages as a means
of achieving secession from Great Britain. Mr. Ward was in harmony with the state in
opposing such violence. If we were to apply the definition of "engaged" adopted in
Femenia, Mr. Ward's actions in liberating the hostages would not have amounted to an
expressionof "political opinion". However they did®:

The act for which Ward was so punished was his assistance in the escape
of the hostages he was guarding. From this act, a political opinion related
to the proper limits to means used for the achievement of political change
can be imputed.

26  The position taken by Mr. Ward with respect to the proper means of achieving
secession thus satisfied the definition of political opinion "as any opinion on any matter
in which the machinery of state, government, and policy may be engaged”. Y et, the
British and Northern Ireland governments were certainly "engaged” on the issue of
secession even though they were not sanctioning, supporting or condoning it as the
Femenia definition requires.

27  Hence, the Supreme Court in the Ward case accepted that an opinion could be
"political" for the purposes of subsection 2(1) of the Act whether that opinion accorded or
not with the official government position. In other words, the definition chosen by the
Supreme Court and given to the words "political opinion™” was broad enough to cover all
instances where the political opinion expressed or imputed attracted persecution,
including those where the government officially agreed with that opinion.

(b) Inconsistency among grounds for persecution recognized by the Convention

° Ward, supra, note 2, at p. 747.



28 The application of the test articulated in the Femenia case, in my view, also creates
an inconsistency among the grounds for persecution recognized in the refugee
Convention [United Nations Convention Relating to the Status of Refugees, July 28,
1951, [1969] Can. T.S. No. 6].

29 Itiscommon ground that an act of persecution does not require that it be
committed by the government and, therefore, that the government be the persecuting
agent. It is also common ground that persons who are persecuted without government
approval and who are unable to obtain the protection of their government can qualify for
refugee status provided that their persecution is based on one of the enumerated grounds,
i.e., race, religion, nationality, membership in a particular social group™® and political
opinion. These statements normally hold true for al the grounds recognized by the
Convention.

30 However, thiswould no longer be true for political opinion under the Femenia test
since the political opinions expressed by the victims of persecution at the hands of third
parties who disobey an official government policy would be discarded for Convention
purposes. Thus a victim of persecution on the ground of race could still qualify as
refugee, subject to the issue of state protection and internal flight alternative, in situations
where the government does not condone racism and opposes his or her persecutors, but
not a political opinion claimant.

31 Inmy view, the inconsistency results from a confusion between two concepts
related to the issue of persecution: that of the nature of political opinion and that of the
state's willingness or ability to protect a victim of persecution. A political opinion does
not cease to be political because the government agrees with it.

32  For thesereasons, | believe the certified question should be answered in the
affirmative.

Whether the Motions Judge committed a reviewable error in upholding the Board's

finding that Mr. Klinko's well- founded fear of persecution was not connected to a
political opinion

33 Inmy view, the learned Motions Judge erred when he applied the Femenia
definition or restriction to the opinion expressed by Mr. Klinko. The nature of the
claimant's opinion should have been assessed by the test enunciated in Ward. | emphasize
that such test does not require that the state or machinery of state be actually engaged in
the subject- matter of the opinion. It is sufficient in order to meet the test that the state or
machinery of state "may be engaged”.

34  The opinion expressed by Mr. Klinko took the form of a denunciation of state
officials corruption. [page342] This denunciation of infractions committed by state
officials led to reprisals against him. | have no doubt that the widespread government

10| refrain from and do not want to be read as expressing any views as to whether that ground of
persecution stands alone or needsto be related to another of the enumerated grounds.



corruption raised by the claimant's opinion is a "matter in which the machinery of state,
government, and policy may be engaged”.

35 Indeed, the record contains ample evidence that the machinery of government in
the Ukraine was actually "engaged” in the subject- matter of Mr. Klinko's complaint. The
country information reports, in the present instance, contain statements by the President
of Ukraine and two senior members of the Security Service of Ukraine about the extent
of corruption within the government and the need to eradicate it both politically and
economically. Where, asin this case, the corrupt elements so permeate the government as
to be part of its very fabric, a denunciation of the existing corruption is an expression of
"political opinion". Mr. Klinko's persecution, in my view, shodd have been found to be
on account of his"political opinion".

36  Unfortunately, the Board in this case refrained from assessing the issue of state
protection and the possibility of an internal flight aternative. It did mention and
acknowledge, & page 8 of its decision', the fact that the Ukraine government had
undertaken various measures in its fight against corruption. This evidence of state action
is obviously afactor to be considered in assessing the state's willingness and ability to
provide Mr. Klinko with protection against persecution, but it is not conclusive evidence
of that capacity or willingness.

37 Inthese circumstances, | am left with only one aternative, i.e., send the matter
back to the Board for a determination of the state's ability and willingness to protect the
claimant against persecution as well as a determination of the possibility of an internal
flight alternative.

Whether the Motions Judge committed a reviewable error in confirming the Board's
assessment of the refugee claims of Mrs. Klinko and her son

38 Inview of the conclusion that | have reached with respect to Mr. Klinko's claim
who was the target of the persecution, this ground of appea has become moot. | do not
think, for two reasons, that it isin the interest of justice that | address the question of so-
called derivative claims.

39  First and foremost, any opinion | could express or conclusion | could come to
would be obiter. | believe it would be inappropriate, when there is another appeal pending
on that same issue in which it appears that the issue is material to the case™?, to condition,
dictate or perhaps preempt by way of obiter aforthcoming discussion of such a material
point. In addition, the matter was not the central focus of the appeal and, therefore, was
not fully and satisfactorily canvassed.

40  For these reasons, | would allow the appeal, set aside the decision of the Motions
Judge and hold that the Board erred in law in failing to recognize that the persecution
suffered by Mr. Klinko was on account of his political opinion. | would refer the

11 Appeal Book, at p. 28.
12 Serrano v. Canada (Minister of Citizenship and Immigration) (1999), 166 F.T.R. 227 (F.C.T.D.).



appellants refugee claims back to the Board for a determination of the issue of state
protection and the possibility of an interna flight alternative.

NOEL J.A.— | agree.
MALONE JA.-- | agree.



