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IN THE MATTER OF a certificate signed pursuant to
subsection 77(1) of thenmigration and Refugee Protection Act,
S.C. 2001, c. 27, (thedet");

AND IN THE MATTER OF the referral of that certificate
to the Federal Court of Canada pursuant to suloseci(1),
sections 78 and 80 of tiAet;

AND IN THE MATTER OF Mohamed Harkat.

REASONS FOR ORDER

DAWSON J.

[1] Mr. Harkat has moved for an order parstuto section 79 of the

Immigration and Refugee Protection Act, S.C. 2001, c. 27 ("Act") suspending this
proceeding in order to permit him to make, and kheister of Citizenship and

Immigration ("Minister") to decide, an applicatiéor protection. What fundamentally
is put in issue in this motion is the timing of thinister's decision as to whether Mr.
Harkat may be removed from Canada if, in this pedaeg, he is found to be

inadmissible to Canada. This issue, in turn, depammbn ascertaining Parliament's
intention as expressed in the Act.

BACKGROUND FACTS

[2] The factual basis on which ttispute arises is as follows. On February
24, 1997, Mr. Harkat was found to be a Conventedogee.

[3] Thereafter, on December 10, 2@0&ertificate, signed by the Minister
and the Solicitor General of Canada ("security iteste” or "certificate™) was
referred to this Court pursuant to subsection 7@tlthe Act for determination as to
whether the certificate is reasonable. The secuéttificate asserts that Mr. Harkat is
inadmissible to Canada under paragraphs 3g(BiGd 34(1){) of the Act. Those
paragraphs render a permanent resident or foragjonal inadmissible on security
grounds for engaging in terrorism, or for being @mber of an organization that there
are reasonable grounds to believe engages, hageshgar will engage in terrorism.



At the time the security certificate was issued Markat was a foreign national, as
defined in the Act, and he had not acquired permiargsident status.

[4] On December 24, 2002, counselMo. Harkat gave formal notice of

Mr. Harkat's application for protection pursuanséztion 112 of the Act. In response,
Mr. Harkat's counsel was advised that because Mrkai was previously determined
to be a Convention refugee, he is a protected perderred to in subsection 115(1)
of the Act. In consequence, it was said that Mnkidamay not apply for protection

under section 112 of the Act.

THE ISSUE

[5] The legal question to be answerethis motion is whether Mr. Harkat is
entitled to apply for protection pursuant to sultisec112(1) of the Act. If so, it
follows that he is entitled to request the susmansif this proceeding pending
determination of the application for protection.

ANALYSIS
(i) The Relevant Provisions of the Act

[6] | turn first to consider the Islgtive framework relevant to this motion,
and specifically the inter-relation of the provissoof the Act which deal with security
certificates, refugee protection and pre-removel assessments. The provisions of
the Act to which | refer are set out in Annex Atlh@se reasons.

(@) The Security Certificate Regime

[7] One effect of the issuance o$exurity certificate, provided for in

subsection 77(2) of the Act, is that upon refeafathe certificate to the Court, any
proceeding under the Act may neither be commenoeaontinued in respect of the
person named in a security certificate. The onesgtkan to this provision is an

application for protection under subsection 112(flthe Act. The stay of proceeding
provided in subsection 77(2) continues until a siea is made as to whether the
security certificate is reasonable.

[8] With respect to an applicatioor forotection, on the request of the
Minister or a foreign national named in the cectife, the judge designated to hear the
certificate proceedings ("designated judge") shalfsuant to subsection 79(1) of the
Act, suspend the proceeding with respect to theorebleness of the certificate in
order to allow the Minister to reach his or heridien with respect to the application
for protection. When the Minister has reached tleision, the Minister is required to
give notice of the decision to the foreign natioaad to the designated judge, at
which time the judge shall resume the certificatecpedings. In addition to ruling on
the reasonableness of the certificate, the judgdes also required to review the
lawfulness of the decision of the Minister on thwplecation for protection. Such
review is to be done on the basis of the groundgutticial review listed in subsection
18.1(4) of the~ederal Court Act. See: subsection 79(2) of the Act.



[9] At the conclusion of this prosdabe judge shall quash the certificate if
he or she is of the opinion that it is not reastmalb the judge does not quash the
certificate and finds the certificate to be reasdmabut finds the decision on the
application for protection to be not lawfully madieat latter decision is quashed and
the proceedings are again suspended pending neuieddion of the application for
protection. See: section 80 of the Act.

[10] If the certificate is determinedlie reasonable, three things follow, as set
out in section 81 of the Act. They are that thdifieate:

(@) is conclusive proof that the permanesident or foreign national
named in it is inadmissible;

(b) is a removal order that may not be afgzkagainst, and is in force;
and

(c) the person named in it may not applydimtection under subsection
112(1).

[11] Accordingly, it is imperative thahy application for protection on behalf
of a person named in a certificate be made betasedecided that the certificate is
reasonable.

(b) The Conferral of Refugee Protection

[12] "Refugee Protection” is a new cq@toeontained in the Act. A person is
granted refugee protection, pursuant to sectionfdbe Act, when he or she is found
to be either a Convention refugee as defined byUh&ed Nations Convention

Relating to the Status of Refugees (which definiti® incorporated into the Act in

section 96), or when found to be a person in nelegrotection as defined in

subsection 97(1) of the Act. People who fall witthie definition of a "person in need
of protection” are persons that are described iticlar 1 of the United Nations

Convention Against Torture or are persons who wdwdde been granted protection
under the former Immigration Act as members of Bust-Determination Refugee
Claimants in Canada Class.

[13] Refugee protection is also conféyneursuant to subsection 8ppf the
Act, where the Minister allows an application forofection, exceptwhere an
application for protection is allowed in respect afperson named in a security
certificate.

[14] Subsection 95(2) of the Act prowsddat a person upon whom refugee
protection is conferred is a "protected personbjestt only to losing such status as a
result of certain specifically listed subsequentrdgs, none of which are at issue in
this case.

[15] Mr. Harkat is, therefore, by virtoéthe February 24, 1997 determination
that he is a Convention refugee, a "protected pérseny application for protection
now brought, being an application brought subsegtethe issuance of the security



certificate, could not result in refugee protectlmeging conferred so as to make Mr.
Harkat a protected person.

[16] A significant benefit is conferreghon protected persons. Section 115(1)
provides that a protected person shalllmtemoved from Canada to a country where
they would be a risk of persecution for a Conventjoound, or be at risk of torture or
cruel and unusual treatment or punishment. Theee narrow exceptions to this
protection. The exception to this general principfenon-refoulement of potential
application to Mr. Harkat is contained in paragraltb(2)p) of the Act, which
provides that a person who is inadmissible on gilewf security may be returned to
a country where there is risk of persecution ifthe opinion of the Minister, the
person should not be allowed to remain in Canadahenbasis of the nature and
severity of acts committed, or of danger to thauggcof Canada.

(c) The Pre-Removal Risk Assessment

[17] Generally, all persons who are em@da and who are subject to a removal
order which is in force, or who are named in a geceertificate, may apply for a
pre-removal risk assessment. The exceptions to dbiseral right are found in
subsections 112(1) and (2) of the Act. The exceptiound in subsection 112(2) are
agreed not to be applicable to Mr. Harkat. Morel Wwé said later of the exception
contained in subsection 112(1).

[18] Subsection 112(3) provides that lmppts who are inadmissible on
grounds which include being named in a securityifeczate, are only eligible to
receive a modified pre-removal risk assessment.efsqgn named in a security
certificate is not assessed against the fear cfepation within the meaning of the
United Nations Convention Relating to the Statu®kefugees, but rather is assessed
only against the grounds enumerated in sectionf #7ecAct. (See: subsection 1H3(

of the Act). This requires assessment of whetheraghplicant is at risk of torture, or
risk to his or her life, or risk of cruel and unastreatment.

[19] A further distinction exists whetiee applicant for a pre-removal risk
assessment is described in a security certifiddtat distinction, found in paragraph
114(1)p) of the Act, is that a positive determination wilbt have the effect of
conferring refugee protection. Rather, the efféc positive decision in this case is to
stay the removal order with respect to a countryplace in respect of which the
applicant was determined to be in need of protact®uch a stay of removal may,
pursuant to subsection 114(2) of the Act, be cdedeby the Minister if
circumstances surrounding the stay have changed.

(if) The Applicable Principles of Statutory Interpretation

[20] Having described generally the $tafive scheme, | move to consider the
principles to be applied in order to ascertain iRarént's intent as evidenced in the
legislation.

[21] The parties agree that the apprdadbe taken when interpreting the Act
is that the words of the Act are to be read inrtheitire context, and in their
grammatical and ordinary sense, harmoniously wiehdcheme of the Act, the object



of the Act and the intention of Parliament. Sea, ésample,Chieu v. Canada
(Minister of Citizenship and Immigration), [2002] 1 S.C.R. 84 at paragraph 27.

[22] As the Federal Court of Appeal rbBeistol-Myers Squibb Co. v. Canada
(Attorney General) 2003 FCA 180, at paragraph 13:

This holistic approach to the interpretation ofisagion [...] requires a court to

attribute the meaning that provides the best fibhwbth the text and the context of the
provision in question. Neither can be ignored, altfh the clearer the "ordinary
meaning" of the text, the more compelling the cental considerations must be in
order to warrant a different reading of it, espkgievhen that involves adding words

to those used by the legislator.

(ilf) The Grammatical and Ordinary Sense of the Relevant Text

[23] | begin with consideration of thet@al words used by Parliament as found
in the Act. The key provisions are subsection 1} Xdbsections 115(1) and (2), and
subsections 95(1) and (2) which, for ease of refa¥eare as follows:

112. (1)_A personn Canadagther than 112. (1) La personnge trouvant au Cane
person referred to in subsection 11fetqui n'est pas visée au paragraphe 1:
may, in accordance with the regulaticpoeut conformément aux reglemel
apply to the Minister for protectioif theydemander |la protection au ministe elle
are subject to a removal order that iest visée par une mesure de renvoi ¢
force or are named in a certificpris effet ou nmmée au certificat visé
described in subsection 77(1). paragraphe 77(1).

[...] [..]

115. (1) A protected persoor a persoll5. (1) Ne peut étre renvoyée dans
who is recognized as a Convenpays ou elle risque la persécution du fa
refugee by another country to which sa race, de sa religion, de sa nationalit
persm may be returned shall not son appartenance a un groupe social (
removed from Canada to a country wises opinions politiques, la tare ou de
they would be at risk of persecution traitements ou peines cruels et inusités,
reasons of race, religion, nationalpersonne protégéeu la personne dont
membership in a particular social groujest statué que la qualité de réfugié lui
political opinion or at risk of torture reconnue par un autre pays vers leque
cruel and unusual rdatment cpeut étre renvoyee.

punishment.

115. (2) Le paragraphe (1) ne s'appl
115. (2) Subsection (1) does not applpas a l'interdit de territoire_:
the case of a person
a) pour grande criminalité qui, selon
(@) who is inadmissible on grounds ministre, constitue un danger pour le pt
serious criminality and who constitutesau Canada;
the opinion of the Minister, a danger
the public in Canada; or b) pour raison de sécurité ou pour atte
aux droits humains ou internationaux
(b) who is inadmissie on grounds (criminalité organisée si, selon le minis



security, violating human or internatioil ne devrait pas étre présent au Canar
rights or organized criminality if, in tlraison soit de la nature et de la gravit
opinion of the Minister, the person shcses actes passés, soit du danger
not be allowed to remain in Canada orconstitue pour la sécurité du Canada.
basis of the nature and severity of
committed or of danger tdé security c[...]
Canada.

95. (1) L'asile est la protection conférée
[...] toute personne des lors que, selon le cas_:

95. (1) Refugee protection is conferrech) sur constat qu'elle est, a la suite ¢

a person when demande de visa, un réfugié ou
personne en situation semblable,

(a) the person has been determined todevient soit un résident permanent au

Convention refugee or a person in sindu visa, soit un résident temporaire au

circumstances under a visa applicad'un permis de séjour délivré en vue d

and becomes a permanent resident Lprotection;

the via or a temporary resident unde

temporary resident permit for protectb) la Commission lui reconnait la gqua

reasons;(b) the Board determines ide réfugiéou celle de personne a protéger;

person to be a Convention refugee ¢

person in need of protection; or c) le ministre accorde la demande
protection, sauf si la personne est visé

(c) except in the case of a perparagraphe 112(3).

described in subsection 112(3),

Minister allows an application {95. (2) Est appelée personne protégé

protection. personne a qui l'asile est conf@tedont I
demande n'est pas ensuite réputée re

95. (2) A protected person is a personau titre des paragraphes 108(3), 109(:

whom refugee protection is confer114(4). [Le souligné est de moi.]

under subsection (1and whose claim

application has not subsequently t

deemed to be rejected under subse

108(3), 109(3 or 114(4). [underlinin

added]

[24] Subsection 112(1) of the Act spiesifvho may apply for protection and
receive a pre-removal risk assessment. Specifiexityuded are persons "referred to
in subsection 115(1)". Subsection 115(1) refera tprotected person” or "a person
who is recognized as a Convention refugee by anathentry to which the person

may be returned" (the latter provision is not ralgvto this case). Subsection 95(2)
provides that a "protected person” is "a personwtrom refugee protection is

conferred under subsection (1)".

[25] Therefore, because Mr. Harkat hasrbdetermined to be a Convention
refugee he is a "protected person”, and is thezedgperson referred to in subsection
115(1) of the Act. It follows on the plain and grauatical wording of the legislation,
read in its ordinary sense, that he is not a peesaitled to a pre-removal risk



assessment. For Mr. Harkat to be so entitled stibset12(1) would have to be read
as if the phrase "other than a person referred smbsection 115(1)" was not there.

[26] On Mr. Harkat's behalf it is allegthat subsection 115(1) must be read
together with the exception to subsection 115(liptbin subsection 115(2). Reading
them together has the result, it is said, of remgviir. Harkat from the ambit of
subsection 115(1).

[27] There are, in my respectful viewptdifficulties with this submission.
First, subsection 112(1) does not refer to pergefesred to "in subsections 115(1)
and (2)". It would have been easy for the provisionhave so read if that was
Parliament's intent. Second, for subsection 11f(®perate to exclude a person from
subsection 115(1) in circumstances such as faceHdrkat, the person must be
"inadmissible on grounds of security". | am noisad that simply being named in a
certificate makes one inadmissible on grounds odiisy within the contemplation of
paragraph 115(2) because it is not until the sBcuwertificate is found to be
reasonable that the inadmissibility of the persaamed in the certificate is
conclusively proven. (See: subsection #§1¢f the Act). Any suggestion of such
inadmissibility would not, it seems to me, remdithe certificate were to be quashed.
This interpretation is consistent with the positafrthe Crown on this motion, which
is that Mr. Harkat is not inadmissible until theu@odetermines the certificate to be
reasonable.

(iv) The Broader Statutory Context

[28] The grammatical and ordinary seothe words used is supported when
the relevant provisions are read in the entire exdnof the Act. (Although | note
parenthetically that the text of the legislatiopegrs to be clear, requiring compelling
contextual consideration to warrant a different mieg). In order, however, to
interpret the provisions governing the right to ee-pemoval risk assessment
contextually, | shall consider whether the intetatien based on the ordinary sense of
the words used:

(@) is consistent with the regulationshte Act;

(b) produces an absurd result or, ratlsecpnsistent with the scheme of
the Act; and

(c) is consistent with the object and ititam of the Act.

(@ TheRegulations

[29] It is argued on Mr. Harkat's behtid&t his interpretation of the Act is
borne out by the Immigration and Refugee ProtecRagulations, SOR/2002-227
("Regulations™) and particularly by subsection I§0¢{nd paragraph 160(B)(of the
Regulations. They are as follows:

160. (1) Subject to subsection (2) and160. (1) Sos réserve du paragraphe
the purposes of subsection 112(1) ofpour I'application du paragraphe 112(1



Act, a person may apply for protectla Loi, toute personne peut faire |
after they are given notificatn to thademande de protection apres avoir rec
effect by the Department. ministére un avis a cet effet.

-] [...]

160. (3) Notification shall be given 160. (3) L'avis est donné :

[.] [-..]

(b) in the case of a person named b) dans le cas de la personne titamés
certificate described in subsection 77(1dans le certificat prévu au paragraphe 7
the Act, on the provision of a summde la Loi, lorsque le résumé de la pre
under paragraph 78(h) of the Act. visé a l'alinéa 78h) de la Loi est fourni.

[30] In my view, the answer to this sussion is found in the wording of
subsection 160(1) of the Regulations which indedteat the provisions are "for the
purposes of subsection 112(1) of the Act" and thaierson may apply for protection
after they are given naotification to that effedt'is common ground that notification
was not provided to Mr. Harkat. In my view that waspropriate, given that the
regulatory provisions exist for the purposes ofsaaion 112(1) of the Act and
subsection 112(1) does not, as | found above, aathan application for protection
being brought by a person who, having been founttetca refugee, is already a
protected person.

[31] Put another way, the Regulationancd alter the scope of protection
provided in the Act.

(b)  Absurd Result?

[32] On Mr. Harkat's behalf it is arguttht this interpretation leads to the
following absurd results:

(1) someone who has not been determindaeta Convention refugee
does get a pre-removal risk assessment, prioreteeistion 80 determination
of a certificate, and judicial review of the deoisirendered with respect to the
application for protection, without leave, pursuémtsubsection 79(2) of the
Act; however

(i) someone who has been determined ta B®nvention refugee, must
wait and then get a risk assessment, "if at aftérahe determination of the
certificate, for which leave would be required udigially review the decision.

This is described by Mr. Harkat's counsel as "asusband nonsensical result
incongruous with the clear intent of protection iagatorture and the clear
scheme of the Act".

[33] | respectfully disagree. The legtsle scheme as | have described above
does not lead to lesser rights for a person whdetermined to be a Convention



refugee and thereby given refugee protection betbee issuance of a security
certificate. Such a person at all times maintaim&rtright not to be refouled unless
the Minister determines, pursuant to paragraph 2){%(of the Act, that he or she
should not be allowed to remain in Canada becalifeemature and severity of acts
committed, or because of danger to the securityasfada.

[34] By comparison, a person who hasracgtived refugee protection and who
is named in a security certificate is only entitled a modified pre-removal risk
assessment. That assessment cannot consider shenegi of a well-founded fear of
persecution on Convention grounds, and cannot trésuthe conferral of refugee
protection. The result of the favourable decisiom istay of removal which provides
protection similar to that enjoyed by a person witugee protection.

[35] It is true that if after the compt: of the certificate proceedings the
Minister exercises his or her discretion to refoal@rotected person, that decision
may only be reviewed by the Court if leave is gednby the Court. However, the
threshold at law for the granting of leave is lam, applicant need only establish a
fairly arguable case. SeBainsv. Canada (Minister of Employment and Immigration)
(1990), 109 N.R. 239 (F.C.A.) at paragraph 1. Tduses not create an absurd result,
and it is offset, at least in part, by the fact tihdeave is given a right of appeal exists
from the resulting decision where a question isifeedl by the Court. By comparison,
the decision of the designated judge with respecthe reasonableness of the
certificate and the lawfulness of the pre-removgt assessment is not in any event
appealable.

(0 TheObject and Intent of the Act

[36] It is common ground that one of tigects of the Act is to streamline or
expedite immigration proceedings in Canada while¢ha same time, protecting the
safety of Canada, maintaining the security of Caradociety, and promoting

international justice and security by denying asdaesCanadian territory to persons
who are security risks. See: paragraphs B{BKd () of the Act.

[37] Further, the Act is to be construdl applied in a manner that ensures
that decisions taken under the Act are consistéht tive Canadian Charter of Rights
and Freedoms, and comply with international human rights instants to which
Canada is signatory. See: paragraphs @(3id ) of the Act.

[38] Nothing in the interpretation whitlgive to subsection 112(1) is, in my
view, inconsistent with the objects of the Act,tbe Charter, or international human
rights instruments. Rather, such interpretatiolect$ that, in the words of the
Supreme Court of Canada @hieu, supra at paragraph 59, "the Act treats citizens
differently from permanent residents, who in turre dreated differently from
Convention refugees, who are treated differentynfrindividuals holding visas and
from illegal residents. It is an important aspetttlee statutory scheme that these
different categories of individuals are treatededténtly, with appropriate adjustments
to the varying rights and context of the individuah these groups”. While those
words were written with respect to the former Imratgon Act, | consider them to be
equally apposite to the current Act.



[39] Mr. Harkat argues that this inteation contradicts the object of the Act
to streamline proceedings, in that the Act intetadsollapse into the inquiry as to the
reasonableness of the certificate all issues obvain | again, respectfully, disagree.
First, to so collapse the proceeding would, for tbasons set out above, arguably
diminish the protection already afforded to somesneh as Mr. Harkat who now
enjoys protection as a Convention refugee. Secthedjnterpretation urged by Mr.
Harkat would result in the suspension of this peoeg, followed by the decision
with respect to a pre-removal risk assessment, thed the conclusion of the
certificate proceedings. At the end of that Mr. lkgawould still, in my view, have the
right he now enjoys not to be refouled without aHar decision by the Minister,
which decision would be judicially reviewable wiiave of the Court. The Act as |
interpret it provides for only one decision as toether Mr. Harkat may be removed.
This interpretation provides for a more streamlipeatceeding.

[40] Mr. Harkat also argues that it isfair that any decision of the Minister
under section 115 to remove him would be judiciakyviewed, on leave, by a
different judge than the designated judge. Therofindge would not, it is argued,
have the benefit of the complete record now befloeeCourt. | am not satisfied that
this would be the case. Any judicial review of Meister's decision would be based
upon the record before the Minister, which may bleast co-extensive with that now
before the Court. Moreover, the nature of the deci®n judicial review is not to

substitute the Court's discretion for that of thmister on all of the facts known to the
Court. Rather, the function of the Court on judiceview is to gauge the lawfulness
of the Minister's decision on the record before binmer.

[41] A final point. Mr. Harkat relied op the decision of my colleague Mr.
Justice MacKay irRe Jaballah, 2002 FCT 1046 in support of his interpretatioriraf
Act. However, Mr. Jaballah was not a Conventiomugee and so his circumstances
are distinguishable from those of Mr. Harkat. Mrstice MacKay was not required to
consider the legislative scheme as it appliesGom@vention refugee.

CONCLUSION

[42] For these reasons, | have conclublatiMr. Harkat is not entitled to apply
for protection pursuant to subsection 112(1) ofAlse An order will issue, therefore,
dismissing the motion.

[43] The Crown seeks its costs of thigtion. As this is a novel point, not yet
decided by the case law, in the exercise of myreigmn | consider that each side
should bear their own costs. There will be no oedeto costs.

"Eleanor R. Dawson"

Judge
Ottawa, Ontario

June 19, 2003



ANNEX A

77. (1) The Minister and the Solici77. (1) Le ministre et le solliciteur géné¢
General of Canada shall sign a certifidu Canada déposent a la Section
stating that a permanent resident (premiére instance de la Cour fédéral
foreign national is inadmissible certificat attestant qu'un résident perma
grounds of security, violating human ou qu'un étranger est interdit de territ
international rights, serious criminality pour raison de sécurité ou pour atteinte
organized criminality and refer it to tdroits humains ou internationaux, gra
Federal Courffrial Division, which shacriminalité ou criminalité organisée pu

make a determination under section 80qu'il en soit disposé au titre de I'article 80.

(2) When the certificate is referred(2) Il ne peut étre procédé a auc
proceedingunder this Act respecting tinstance visant le résident permanen
person named in the certificate, other ‘I'étranger au titre de la présente loi
an application under subsection 11zqu'il n‘a pas été statué sur le certificat; |
may not be commenced and, pas visée la demande de protection pr
commenced, must be adjourned, untilau paragraphe 112(1).
judge makes the determinati

[...]

[...]
79. (1) Le juge suspend laffaire, a
79. (1) On the request of the Mites, thedemande du résident permanent,
permanent resident or the foreign naticl'étranger ou du minisg, pour permettre
a judge shall suspend a proceeding ce dernier de disposer d'une demand
respect to a certificate in order for protection visée au paragraphe 112(1).
Minister to decide an application
protection made under subsection 112(®) Le ministre notifie sa décision sur
demande de protection au reésic
(2) If a proceeding is suspended urpermanent ou a l'étranger et au juge, le
suksection (1) and the application reprend l'affaire et controle ladalité de |
protection is decided, the Minister sldécision, compte tenu des motifs visé:
give notice of the decision to Iparagraphe 18.1(4) de la Loi sur la C
permanent resident or the foreign natiifédérale.
and to the judge, the judge shall res
the proceeding and the judge shall re\80. (1) Le juge décide du caract
the lawfulness ofthe decision of tfraisonnable du certificat et, le cas éche
Minister, taking into account the grouide la légalité de la décision du minis
referred to in subsection 18.1(4) of compte tenu des rense@nents et autr
Federal Court Act. éléments de preuve dont il dispose.

80. (1) The judge shall, on the basis 01(2) Il annule le certificat dont il ne pt
information and evidence availalconclure qu'il est raisonnable;
determine whether the certificate I'annulation ne vise que la décision
reasonable andvhether the decision ministre il suspend l'affaire pour perme
the application for protection, if any, au ministre de statuer sur celle-ci.
lawfully made.

(3) La décision du juge est définitive



(2) The judge shall quash a certificatn'est pas susceptible d'appel ou de cor
the judge is of the opinion that it is judiciaire

reasonable. If the judge does not quas

certificate but determines that the deciganLe certificat jugé raisonnable fait foi
on the application for protection is Il'interdiction de territoire et constitue
lawfully made, the judge shall quash mesure de renvoi en vigueur et sans a
decision and suspend the proceedinsans qu'il soit nécessa de procéder :
allow the Minister to make a decision contréle ou a l'enquéte; la personne \
the application for protection.(3) Tne peut dés lors demander la protectio
determination of the judge is final etitre du paragraphe 112(1).

may not be apgaled or judiciall

reviewed. [...]

81. If a certificate is determined to 95. (1) L'asile est la protection conféré
reasonable under subsection 80(1), toute personne dés lors que, selon le cas_:

(@) it is conclusive proof that ta) sur constat qu'elle est,la suite d'ur

permanent resident or the foreign natidemande de visa, un réfugié ou

named in it is inadmissible; personne en situation semblable,
devient soit un résident permanent au

(b) it is a removal order that may notdu visa, soit un résident temporaire au

appealed against and that is in f«d'un permis de séjour délivré en vue d

without the necessity of holding protection;

continuing an examination or

admissibility hearing; and b) la Commission lureconnait la quali
de réfugié ou celle de personne a protéger;

(c) the person named in it may not aj

for protection under subsection 112(1).c) le ministre accorde la demande
protection, sauf si la personne est visé

[...] paragraphe 112(3).

95. (1) Refugee protection is corriedl or(2) Est appelée personne protégée
a person when personne a qui l'asile est conféré et do
demanden'est pas ensuite réputée rej
(a) the person has been determined toau titre des paragraphes 108(3), 109(¢
Convention refugee or a person in sin114(4).
circumstances under a visa applica
and becomes a permanent resident 196. A qualité de réfugié au sens de
the visa or a temporary resident undConvention - le réfugié ka personne qt
temporary resident permit forrgiectiorcraignant avec raison d'étre persécuté
reasons; fait de sa race, de sa religion, de
natioralité, de son appartenance a
(b) the Board determines the person tgroupe social ou de ses opini
a Convention refugee or a person in rpolitiques_:
of protection; or
a) soit se trouve hors de tout pays dont
(c) except in the case of a pera la nationalité et ne peut ou, du fait
described in subsection 112(3), cette crainte, ne veut se réclamer d
Minister allows an application fprotection de chacun de ces pays;



protection. b) soit, si de n'a pas de nationalité et
trouve hors du pays dans lequel elle ¢
(2) A protected peson is a person sa résidence habituelle, ne peut ni, du
whom refugee protection is conferde cette crainte, ne veut y retourner.
under subsection (1), and whose clair
application has not subsequently t97. (1) A qualité de personne a protég:
deemed to be rejected under subsepersonne qui se trouve au Canada et !
108(3), 109(3) or 114(4). personnekment, par son renvoi vers t
pays dont elle a la nationalité ou, si elle
96. A Convention refugee is a perpas de nationalité, dans lequel elle ave
who, by reason of a welbunded fear crésidence habituelle, exposée_:
persecution for reasons of race, relig
nationality, membership in a particLa) soit au risque, s'il y a des motifs sér
social group or political opinion, de le croire, d'étre soumise a la tortur
sens @ l'article premier de la Convent
(a) is outside each of their countriescontre la torture;
nationality and is unable or, by reasol
that fear, unwilling to avaithemself ob) soit a une menace a sa vie ou au ri
the protection of each of those countide traitements ou peines cruels et inu
or dans le cas suivant_:

(b) not having a country of nationality,(i) elle ne peut ou, de ce fait, ne veu

outside the country of their fornréclamer de la protection de ce pays,

habitual residence and is unable or,

reason of that fear, unwilling to return(ii) elle y est exposée en tout lieu de

that country. pays alors que dautres persot
originaires de ce pays ou qui S'y trou

97. (1) A person imeed of protection isne le sont généralement pas,

person in Canada whose removal to !

country or countries of nationality or,(iii) la menace ou le risque ne résulte

they do not have a country of nationade sanctions |égitimes -sauf celle

their country of former habitual residerinfigées au mépris des norn

would subject them personally internationales - et inhérents a celt@sL
occasionnés par elles,

(a) to a danger, believed on stdmtia

grounds to exist, of torture within t(iv) la menace ou le risque ne résulte

meaning of Article 1 of the Conventide l'incapacité du pays de fournir des s

Against Torture; or médicaux ou de santé adéquats.

(b) to a risk to their life or to a risk (2) A également qualité de personn

cruel and unusual treatment or punishrprotéger la personne qui se trouwe

if Canada et fait partie d'une catégorie
personnes auxquelles est reconnu

(i) the person is unable or, because ofreglement le besoin de protection.

risk, unwilling to avail themself of tt

protection of that country, [...]

(i) the risk would be faced by the per:112. (1) La personne se trouvant au Ca
in every part of that country and is et qui n'est pas visée au paragraphe 1
faced generally by other individuals inpeut, conformément aux régleme



from that country, demander lgprotection au ministre si e
est visée par une mesure de renvoi ¢
(iii) the risk is not inherent or incidentalpris effet ou nommée au certificat visé
lawful sanctions, unless imposed paragraphe 77(1).
disregard of accepted internatic
standards, and (2) Elle n'est pas admise a demande
protection dans les cas suivants_:
(iv) the risk is not caused by the inabi
of that country to provide adequate hea) elle est visée par un arrété introdt
or medical care. d'instance pris au titre de l'article 15 d
Loi sur I'extradition;
(2) A person in Canada who is a men
of a class of persons prescribbg theb) sa demande d'asile a été |
regulations as being in need of protecirrecevable au titre de 'alinéa 101(1)e);
is also a person in need of protection.
c) si elle n'a pas quitté le Canada apr
[...] rejet de sa demande de protection, le
prévu par reglement n'a pas expire;
112. (1) A person in Canada, other thi
person referred to in subsection 11td) dans le cas contraire, six mois ne se
may, in accordance with the regulaticpas écoulés depuis son départ conse
apply to the Minister for protectoif theysoit au rejet de sa demande d'asile o
are subject to a removal order that iprotection, soit a un  pronor
force or are named in a certificdirrecevabilité, de désistement ou de re
described in subsection 77(1). de sa demande d'asile.

(2) Despite subsection (1), a person (3) L'asile m® peut étre conféré
not apply for protection if demandeur dans les cas suivants_:

(a) they are the subject of an authorita) il est interdit de territoire pour raison
proceed issued under sea 15 of thisécurité ou pour atteinte aux dr
Extradition Act; humains ou internationaux ou criming
organisée;
(b) they have made a claim to refu
protection that has been determined ub) il est interdit de territoire pour grar
paragraph 101(1)(e) to be ineligible;  criminalité pourdéclaration de culpabili
au Canada punie par un emprisonnel
(c) in the case of a person who has nod'au moins deux ans ou pour tc
Canada since the application déclaration de culpabilité a I'extérieur
protection was rejected, thprescribe Canada pour une infraction qui, comn
period has not expired; or au Canada, constituerait une infractic
une loi fédérale punissable d'u
(d) in the case of a person who hasemprisonnement maximal d'au moins
Canada since the removal order cameans;
force, less than six months have pa
since they left Canada after their clainc) il a été débouté de sa demande d'as
refugee protection was determined tctitre de la section F de l'article premiel
ineligible, abandoned, withdrawn la Convention sur les réfugiés;
rejected, or their application for protect
d) il est nommé au certificat visé



was rejected. paragraphe 77(1).

(3) Refugee protection may not re:113. Il est disposé de la demantbmme
from an application for protection if tsuit_:
person

a) le demandeur d'asile débouté ne
(@) is determined to be inadmissibleprésenter que des éléments de pr
grounds of security, violating human survenus depuis le rejet ou qui n'éte
international  rights  or  organizalors pas normalement accessibles ou
criminality; I'étaient, qu'il n'était pas raisonnable, ¢

les circonstances, de s'atiee a ce qu'il le
(b) is determined to be inadmissible ait présentés au moment du rejet;
grounds of serious criminality wi
respect to a conviction in Canib) une audience peut étre tenue <
punished by a term of imprisonment oministre |'estime requis compte tenu
least two years or with respect tcfacteurs réglementaires;
conviction outside Canadar an offenc
that, if committed in Canada, woic) s'agissant du demandeur non Vis
constitute an offence under an Actparagraphe 112(3), sur la base des ar
Parliament punishable by a maxim96 a 98;
term of imprisonment of at least 10 years;

d) s'gissant du demandeur visé
(c) made a claim to refugee protection paragraphe 112(3), sur la base
was rejected on the basis of section éléments mentionnés a larticle 97
Article 1 of the Refugee Convention; ord'autre part_:

(d) is named in a certificate referred t(i) soit du fait que le demandeur interdi
subsection 77(1). territoire pour grande criminalité consti
un danger pour le public au Canada,
113. Consideration of an application
protection shall be as follows: (i) soit, dans le cas de tout aL
demandeur, du fait que la demande de
(a) an applicant whose claim to refuétre rejetée en raison de la nature et
protection has been rejected may pregravité de ses actes passés ou du d
only new evidence that arose after qu'il constitue pour la sécurité du Canada.
rejection or was not reasonably availa
or that the applicant could not reasoni114. (1) La décision accordant la deme
have been expected in the circumstade protection @our effet de conférer I'as
to have presented, at the time of au demandeur; toutefois, elle a pour €
rejection; s'agissant de celui visé au paragr:
112(3), de surseoir, pour le pays ou le
(b) a hearing may be held if the Minisen cause, a la mesure de renvoi le visant.
on the basis of prescribed factors, is o
opinion that a hearing is required; (2) Le ministre peut révoquer le sursis
estime, ares examen, sur la base
(c) in the case of an applicant l'alinéa 113d) et conformément
described in subsection 112réglements, des motifs qui l'ont justi
consideration shall be on the basicque les circonstances l'ayant amené
sections 96 to 98; changé.



(d) in the case of an applicant describe(3) Le ministre peut annuler la décis
subsection 112(3), consideration shallayant accordé la demande de protectio
on the basis of the factors set ouestime qu'elle dibule de présentatio
section 97 and erronées sur un fait important quant ¢
objet pertinent, ou de réticence sur ce fait.
(i) in the case of an applicant
protection who is inadmissible on grou(4) La décision portant annulation emp
of serious criminality, whether they arnullité de la décision initiale et la dema
danger to the public in Canada, or de protection est réputée avoir été rejetée.

(i) in the case of any other appliciPrincipe du non-refoulement
whether the application should be reft
because of the nature and severity of 115. (1) Ne peut étre renvoyée dans
committed by the applicant or becaus pays ou elle risque la persécution du fa
the danger that the applicant constitutesa race, de sa religion, de sa nationalit
the security of Canada. son appartenance a un groupe social ¢
ses opinions politiques, la torture ou
114. (1) A decision to alle thetraitements ou peinesuels et inusités,
application for protection has personne protégée ou la personne dc
est statué que la qualité de réfugié lui ¢
(@ in the case of an applicant reconnue par un autre pays vers leque
described in subsection 112(3), the e peut étre renvoyee.
of conferring refugee protection; and
(2) Le paragraphe (1) ne s'applique p
(b) in the case of an applicant describel'interdit de territoire_:
subsection 112(3), the effect of staying
removal orde with respect to a country a) pour grade criminalité qui, selon
place in respect of which the applicministre, constitue un danger pour le pt
was determined to be in need au Canada;
protection.
b) pour raison de sécurité ou pour atte
(2) If the Minister is of the opinion traux droits humains ou internationaux
the circumstances surrounding a stacriminalité organisée si, selon le minis
the enforcement of a removal order fil ne devrait pas étre présent au Canaua e
changed, the Minister may samine, iiraison soit de la nature et de la gravit
accordance with paragraph 113(d) ancses actes passés, soit du danger
regulations, the grounds on which constitue pour la sécurité du Canada.
application was allowed and may cal
the stay. (3) Une personne ne peut, aprés pron
d'irrecevabilité au titre de l'alinéa 101(1
(3) If the Minister is of the opinion thaétre renvoyée que vers le pays d'ou elte es
decision to allow an application -arrivée au Canada sauf si le pays
protection was obtaineds a result dequel elle sera renvoyée a été désigr
directly or indirectly misrepresenting titre du paragraphe 102(1) ou que
withholding material facts on a relevdemande d'asile a été rejetée dans le
matter, the Minister may vacate d'ou elle est arrivée au Canada.
decision.

(4) If a decision is vacated un
subsection (3), it is nullified and 1



application for protection is deemed
have been rejected.

Principle of Non-refoulement

115. (1) A protected person or a pel
who is recognized as a Conven
refugee by another country to which
person may be returned shall not
removed from Canada to a country wi
they would beat risk of persecution f
reasons of race, religion, national
membership in a particular social grouj
political opinion or at risk of torture
cruel and unusual treatment
punishment.

(2) Subsection (1) does not apply in
case of a person

(@ who is inadmissible on grounds
serious criminality and who constitutes
the opinion of the Minister, a danger
the public in Canada; or

(b) who is inadmissible on grounds
security, violating human or internatio
rights or organized criminaji if, in the
opinion of the Minister, the person shc
not be allowed to remain in Canada or
basis of the nature and severity of

committed or of danger to the security
Canada.

(3) A person, after a determination ur
paragraph 101(1)(e) thathe person
claim is ineligible, is to be sent to -
country from which the person came
Canada, but may be sent to anc
country if that country is designated ur
subsection 102(1) or if the country fr
which the person came to Canada
rejected their claim for refugee protection.
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