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REASONS FOR ORDER AND ORDER

[1] In the present case, the Applicanthe survivor of extreme violence
perpetrated by her powerful step-father while livim Brazil, and she fears the
violence will continue if she is made to returntb@t country. On this ground she
claims protection. The Refugee Protection Divisadrihe Immigration and Refugee
Board (RPD) accepted her evidence, but did nottgreotection on a finding that she
failed to rebut the presumption that the stateraizB can protect her if she returns.

[2] Prior to the hearing of the pneis@pplication, the Respondent agreed
that the RPD’s decision was rendered in reviewaster because two important
factual findings in the RPD’s decision are not saupgd by the evidence on the
record, and, as a result, without the Applicatiaving to hearing, requested the
Applicant to consent to her claim being sent bamkré-determination. Counsel for
the Applicant refused to consent on the argumesat the RPD erred in its

determination on the issue for state protectiom #@rat this determination must be
scrutinized so that, on the inevitable re-determoma state protection can be properly
determined. | agree with this argument. Therefgreen the admitted reviewable
error, this matter will be sent back for re-deteration, but on directions.



[3] On the issue of state protectithre, Applicant argues that, while the RPD
is correct in applying the Supreme Court of Canadggcision inCanada (Attorney
General) v. Ward, [1993] 2 S.C.R. 689Ward), the decision under review is in
reviewable error because the RPD fails to correddiiermine the effect aivard on
other precedents with respect to the issue of giadéection. | agree with this
argument. The analysis which leads to this commtusas four components: the
RPD’s findings of fact; the RPD’s findings of lawry opinion on the correct state of
the law; and findings of reviewable error in the IR® decision. In addition, the
iIssues of directions on the re-determination arsiiscare addressed.

l. The facts found by the RPD

[4] In its decision of September D03, prior to making findings on state
protection upon which the decision turns, the Riddes the Applicant’s evidence of
the violence she has suffered and her attemptgdesa state protection in Brazil.
Since no negative credibility finding is made, hdithat the RPD accepted the
Applicant’s evidence as true, and, subject to abiwa on two points, the statement
constitutes facts upon which the claim for protattshould be decided.

[5] The following are the factualdimgs the Officer made:

The claimant testified that starting 2001, Silvguiarly
sexually harassed, beat and attempted to rape tem w
he began to cohabit with the claimant’s mother when
they lived in Juiz de Fora in Minas Gervais. 1020
the claimant telephoned the police once and theyeca
to the house, but spoke only to Silva and not il
claimant. She testified that because Silva istaerk
colonel and a wealthy farmer, who was friendly witk
authorities, no further action was taken by thegeol
Allegedly, the unwelcome sexual assaults continued,
but the claimant never sought protection againoalgin
Silva continued his harassment unabated for yeatsd,
early 2004 when she moved to Sao Paulo, a distaince
600 km. from her former home. After several months
in August 2004, Silva came to Sao Paulo and attetnpt
to rape and assaulted the claimant, but she wastabl
escape. The claimant reported this incident tqtiee

in Sao Paulo and was given access to psychological
counselling and medical support, but despite yedrs
alleged abuse she never sought or required medical
treatment After this August 2004 incident, the claimant
spoke to the police a second time in August, arus om
September. When the claimant reported to the
designated Police Station for the Defence of Women
where they told her that they would check into &8v
background and take some action. This speciabatat
referred her to two non-governmental organizations
(NGO), “Pro Women” where they did a psychological
report and “Women’s United” where she received




additional psychological support. The last timatttie
claimant saw Silva was in September 2004, when she
came out of hiding from her friend’s house to visgr
apartment where he was waiting outside and he
pounded on her door. The incident was never redort
because the claimant planned to travel abroad. She
travelled to Canada two months after Silva folloved

to Sao Paulo and after her first report to the @uities

in that province. On October 9, 2004, the claimant
travelled to Canada where she claimed refugee
protection after several weeks.



The claimant testified that she was unable to akaaly
documentation related to her police reports in Sao
Paulo, to the police, or the NGOs and she nevegtdou
medical attention

(Emphasis added)
(Tribunal Decision, pp.2-3)

[6] The facts found by the RPD cansé evidence of a well-founded fear on
both objective and subjective grounds, but it iead that the findings emphasized by
underline in the quotation above are not suppobledhe evidence and, therefore,
should not be taken into consideration on the terd@nation.

. The RPD'’s findings of law

[7] The RPD denied the Applicant'sioh on the basis of the following
statements:

The claimant has failed to rebut with clear and
convincing evidence the presumption that the
constitutional federal republic of Brazil is capabbf
providing protection for its citizens. There was n
evidence provided that the government of Brazilnis
chaos or disarray and unable to govern.

[.]

| find that her efforts to avail herself of statefection
falls far short of a diligent attempt prior to se®k
asylum abroad and does not rebut the presumptiin th
the state can protect its citizen€afada (Attorney
General) v. Ward, [1993] 2 S.C.R. 689 at 726). The
claimant made no effort to approach higher autlasrit
in Sao Paulo or to ascertain if the investigatiom a
failure to prosecute Silva was limited to a certaiificer
(Canada (Minister of Citizenship and Immigration) v.
Kadenko (1996), 143 D.L.R. (4 532). The claimant
provided no evidence that the government of Brigzih
disarray and unable to govern and as perfect gdrokec
(Zalzali v. Canada (Minister of Employment and
Immigration), [1991] 3 F.C. 605 (F.C.A.) and protection
for all citizens at all times Ganada (Minister of
Employment and Immigration) v. Villafranca (1992), 18
Imm. L.R. (2d) 130), is not the criteria for adetpa
protection.

(Tribunal Decision, pp.4-5)

[11.  The correct state of the law on state protection



[8] The focus in this componentard and the following decisions of the
Federal Court of Appeal, as it then was, (CourtApipeal): Zalzali v. Canada
(Minister of Employment and Immigration, [1991] 3 F.C. 605 4alzali); Canada
(Minister of Employment and Immigration) v. Villafranca, [1992] F.C.J. No. 1189
(Villafranca); andKadenko v. Canada (Solicitor General (1996), 143 D.L.R. (4) 532
(Kadenko). Each decision will be described, with some comimim the order that
they were decided.

A. The decision in Zalzali

[9] Zalzali, a decision rendered prior td/ard, concerns a national of
Lebanon who claimed refugee protection based orlafeunded fear from militias
in Lebanon due to his political opinions. An imiaot feature of the claim is the fact
that, at the time, the national government exetdcisentrol over no part of the
country. In the decision, writing on behalf of ticss Hugessen and MacGuigan,
Justice Décary states that the principal questorétermination is whether there can
be persecution where there is no form of guilt, pbeity or participation by the state
in question, and answers in the affirmative. Iditdn, Justice Décary makes the
following observations: a state’s inability to peot is governed by objective criteria
which can be verified independently of the fearexignced (para.16); and insofar as
it is established that meaningful national protatis available to a claimant, a fear of
persecution cannot be said to exist (quoting Psoiesdathaway with approval,
para.17). The following findings were are also mad

There are probably several reasons beyond a pgrson'
control why he might be unable to claim the pratett

of a State, one of them being, and this is obvidls,
non-existence of a government to which that persam
resort. There are situations, and the case ashama of
them, in which the political and military circumstaes

in a country at a given time are such that it mp@y
impossible to speak of a government with controthef
territory and able to provide effective protectidast as

a state of civil war is no obstacle to an applmatfor
refugee status, [See Salibian v. Canada (Minister o
Employment and Immigration), [1990] 3 F.C. 250
(C.A))] so the non-existence of a government eguall
can be no obstacle (para.20);

[..]

In the case at bar the Refugee Division blamed the
appellant for not trying to obtain protection frote
Lebanese army. The evidence is that no established
authority was able to provide the appellant witke th
desired protection. In the circumstances, thereftire
appellant was unable to avail himself of the prttecof

his country, and far from disqualifying him, th@ the
contrary enabled him to meet one of the conditions
imposed in the definition of a refugee (para.23).

[Emphasis added]



B. The decision in Villafranca

[10] Some six months before the decisioWard was rendered, the decision in
Villafranca was delivered.Villafranca concerns a policeman from the Philippines
who, because he had been marked for death by a enisinterrorist group, fled his
country in fear for his life. On review of the Rgke Division’s decision granting
refugee protection, the decision was set asidetlferreason that, in reaching its
decision, the Refugee Division failed to addressifisue of state protection. Writing
on behalf of Justices Marceau and Décary, Justiagebben made a number of
observations; those that require comment are nuedbier square brackets for easy
reference:

The burden of showing that one is not able to avall
oneself of the protection of one’s own state isewgtily
satisfied. The test is an objective one and ine®lthe
claimant showing either that he is physically preed
from seeking his government’s aid (clearly not thee
here) or that the government itself is in some way
prevented from giving it.

[1] No government that makes any claim to demacrat
values or protection of human rights can guarattiee
protection of all of its citizens at all times.

[2] Thus, it is not enough for a claimant merayshow
that his government has not always been effective a
protecting persons in his particular situation

Terrorism in the name of one warped ideology or
another is a scourge afflicting many societies yodta
victims, however much they may merit our sympathy,
do not become convention refugees simply because
their governments have been unable to suppress the
evil. Where, however, the state is so weak, ard it
control over all or part of its territory so tenwoas to
make it a government in name only, as this Cownhdb

in the case ofZalzali v. Canada (Minister of
Employment and Immigration) [[1991] 3 F.C. 605], a
refugee may justly claim to be unable to avail lethef

its protection.

[3] Situations of civil war, invasion or the totbllapse
of internal order will normally be required to swopa
claim of inability.

[4] On the other hand, where a state is in_effecti
control of its territory, has military, police anglvil
authority in place and makes serious efforts taguto
its citizens from terrorist activities, the meretféhat it
is not always successful at doing so will not beusyh




to justify a claim that the victims of terrorismeaunable
to avail themselves of such protection

[Emphasis added]

[11] In the passages emphasized in tlotagjon above, there are two distinct
components to Justice Hugessen’s observations.filfie&omponent comprises two
statements of general principle (ie. [1] and [2hiet build on the decision iBal zali:
first, a democratic state cannot guarantee theegtion of all of its citizens at all
times; and, second, in order for a claimant to lthsge the evidentiary burden of
establishing that his or her state is unable toigeeffective protection, it is just not
enough to prove that the state has “not always le¢ective”, that is, it has failed
more than once to protect persons in the claimgmdisicular situation. The first
statement is understandable without knowing theesanand is an obvious fact of
life. However, the second statement requires casitapplication. It can be fairly
argued that the statement might apply in some @t laims, but whether it applies
in any given claim depends upon an evaluation efctbntext in which that particular
claim arises. That is, whether one failure, a feures, or a number of failures,
arising in a particular context is proven inabilisya conclusion for a decision-maker
to draw on the evidence presented.

[12] The second component comprises ttadesients (ie. [3] and [4])
pertaining to state protection in a claim dealinghwear of terrorism, and must be
read in this light. Terrorism, by its very natuis, a direct threat to a state’s
authority. Therefore, it is fair to assume thatate will act to preserve itself, and its
failure to meet all terrorist attempts to arresti@wful authority cannot be accepted as
lack of acceptance of responsibility to do so,amklof ability to do so. It is within
the context of a claim based on fear of terroribat the words in statement [3] have
meaning. The use of the word “normally” is an amkledgement that state collapse
iIs not needed in every case of fear of terrorisnprimve state inability; again, the
context drives the result.

[13] With respect to statement [4], ths® of “serious efforts” in this sentence
Is equated to a state’s “due diligence” effortsptovide practical state protection.

However, there is a sharp difference between digedce in developing policy and

giving education on a certain issue, and putting gblicy or education into actual

operation. This point has particular importancitotection against violence against
women if the sentence under consideration is ergngb contexts other than

terrorism.

[14] It cannot be said that a state ikimg “serious efforts” to protect women,
merely by making due diligence preparations to dp such as conducting
commissions of inquiry into the reality of violenegainst women, the creation of
ombudspersons to take women’s complaints of pdiakire, or gender equality
education seminars for police officers. Such e$fare not evidence of effective state
protectionwhich must be understood as the current ability sfate to protect women
(seeFranklin v. Canada (Minister of Citizenship and Immigration), [2005] F.C.J. No.
1508 at para. 21).



[15] Further, women are not protected non-governmental agencies that
advise or shelter women from the violence. Ind¢lee,Refugee Board'&uidelines
issued by the Chairperson Pursuant to Section 65(3) of the Immigration Act: WWomen
Refugee Claimants Fearing Gender-Related Persecution (Gender Guidelines) agrees:

Also, the fact that the claimant did or did not lsee
protection from_non-government grougssirrelevant to
the assessment of the availability of state praipct

(Section C.2)
[Emphasis added]
Therefore, “serious efforts” must be viewed at dperational levebf the protection

services offered by the state. As stateélitock v. Canada (Minister of Citizenship
and Immigration), [1999] F.C.J. 1438 at para.15:

Ability of a state to protect must be seen to cazhpnd
not only the existence of an effective legislatiamd
procedural framework but the capacity and the tuill
effectively implement that framewark

[Emphasis added]

[16] For example, when a woman calls poéce at 3:00 am to say that her
estranged husband is coming through the window,qtiestion is, are the police
ready, willing, and able to make serious effortsatove in time to protect her from
being killed? While it is true that even the béstined, educated, and properly
motivated police force might not arrive in timeettest for “serious efforts” will only
be met where it is established that the force’sabaiy and expertise is developed
well enough to make a credible, earnest attemgobtso, from both the perspective of
the woman involved, and the concerned communitye Jame test applies to the help
that a woman might be expected to receive at theptaint counter at a local police
station. That is, are the police capable of awegmnd acting on her complaint in a
credible and earnest manner? Indeed, in my opirtfos is the test that should not
only be applied to a state’s “serious efforts” totpct women, but should be accepted
as the appropriate test with respect to all praiaatontexts.

C. The decision in Ward

[17] The unanimous decision Ward comprises the Supreme Court of
Canada’s seminal statement on refugee protectien la the decision, the Court sets
out clear criteria to be applied when a persomwaprotection from Canada. The
critical paragraphs of Justice La Forest’s decisimquoted in the Appendix to these
reasons, from which the following instructive paicain be stated:

1. The evidentiary burden rests with a claimant to
establish a well- founded prospective fear of
persecution, on both subjective and objective gisuit



returned to his or her country of origin. It isspumed
that, if his or her state is unable to provide @ffee
protection the objective element of the burden is
discharged (paragraphs 45 and 52).

2. The state of origin is presumed to be capalble o
protecting its citizens, and the claimant bears the
evidentiary burden of rebutting this presumptiontbe
basis of some clear and convincing evidefpagagraphs

50 and 52). For example, the evidence can include
descriptions of other similarly situated personst no
having received protection, and the claimant's own
testimony of having attempted to access the state’s
protection, but that protection did not materialize
(paragraphs 50 and 52).

3. When, on the evidence, it is found to be objebt
reasonable for a claimant to have sought stategon,

a claimant must have approached the state for
protection. However, when, on the evidence, foishd

that it is unreasonable to expect the claimanpfw@ach

the state, the claimant’s failure to do so will miatfeat

his or her claim (paragraph 49).

D. The impact of Ward on Villafranca

[18] In my opinionWard amends the decision Willafranca in a particularly
important respect.Ward makes a clear statement on the quantity and gualithe
evidence which a claimant must produce to rebuptiesumption of state protection;
that is, a claimant is only required to provide soatear and convincing evidence
Therefore, in my opinion, the statement\Milafranca that “it is not enough for a
claimant merely to show that his government has alatays been effective at
protecting persons in his particular situation” manany longer be applied as a point
of law. Thus, evidence of the failure of statehawities to_effectivelyrespond to
requests from women for protection from violent isgxpredators, exclusive of all
other evidence, can be found to constitute som& @ad convincing evidence that
rebuts the presumption of state protection. Wheths finding is made depends on
the quality of the evidence produced in the judgnoéthe decision-maker involved.

[19] By leaving open how a claimant casctarge the burden to rebut the
presumption of state protection by setting the tstsome clear and convincing
evidence”,Ward requires a contextual approach to be taken touatia each and
every claim for protection, without reliance on aggneralized pre-conceptions. As
noted below in the analysis d&fadenko, the Supreme Court of Canada R v.
Lavalleg, [1990] 1 S.C.R. 852 @vallee) has emphasized that findings with respect to
a person’s conduct must be made on the basis ohderstanding of what to expect
of that person’s conduct in the context of his er Bituation. Therefore, in my
opinion, in any claim, including one based on felaterrorism, the impact diVard is
that the statement iNillafranca that “situations of civil war, invasion or the abt



collapse of internal order will normallge required to support a claim of inability”
cannot any longer be applied as a point of law.

[20] Therefore, it might very well be thavidence of failures of state
authorities to effectively respond to requests fwomen for protection from violent

sexual predators will be found to constitute somearcand convincing evidence that
rebuts the presumption of state protection.

E. The decision in Kadenko

[21] The decision iKadenko deals with a claim of protection arising from
evidence of discrimination and intolerance in Isragainst Russian-speaking
claimants. In setting aside the Refugee Divisiaegision rejecting the claim for
protection, the reviewing judge certified the feliog question for consideration by
the Court of Appeal:

Where there has not been a complete breakdowneof th
governmental apparatus and where a State hascpbliti
and judicial institutions capable of protecting its
citizens, does the refusal by certain police ofce
take action suffice to establish that the Statguastion

is unable or unwilling to protect its nationals?

The Court of Appeal answered the question in thgatiee and, in doing so, made
these statements:

In our view, the question as worded must be ansivere
in the negative. Once it is assumed that the §istizel

in this case) has political and judicial institutso
capable of protecting its citizens, it is cleartthlae
refusal of certain police officers to take acti@noot in
itself make the state incapable of doing so. Timer
might have been different if the question had eslator
example, to the refusal by the police as an irtgtituor

to a more or less general refusal by the policeefdo
provide the protection conferred by the country’s
political and judicial institutions.

In short, the situation implied by the question emd
consideration recalls the following comments by
Hugessen J.A. i€anada (Minister of Employment and
Immigration) v. Villafranca (1992), 150 N.R. 232, at p.
233,99 D.L.R. (#) 334 (F.C.A)):

No government that makes any claim to
democratic values or protection of human rights
can guarantee the protection of all its citizenallat

times. Thus, it is not enough for a claimant
merely to show that his government has not



always been effective at protecting persons in his
particular situation.

When the state in question is a democratic staten a
the case at bar, the claimant must do more thaplgim
show that he or she went to see some members of the
police force and that his or her efforts were
unsuccessful. _The burden of proof that rests an th
claimant is, in a way, directly proportional to tlevel

of democracy in the state in question: the more
democratic the state’s institutions, the more fheant
must have done to exhaust all the courses of aopen

to him or her(SeeCanada (Minister of Employment and
Immigration) v. Satiacum (1989), 99 N.R. 171, at p. 176
(F.C.A.), approved byCanada (Attorney General) v.
Ward, [1993] 2 S.C.R. 689, at p. 725, 103 D.L.Rt.h)(4
1)

[Emphasis added]

[22] The statements in this passager@itdrateVillafranca have already been
addressed above.

[23] With respect to the realistic alyiliof a claimant to discharge the
evidentiary burden of having sought state protectibe expectation on a claimant to
“exhaust all courses of action open to him or henr'elative to the full context of the
circumstances of the well-founded fear being expe@d. This principle is
particularly important with respect to a claim ldhsen gender-based violence (see
Vidhani v. Canada (Minister of Citizenship and Immigration), [1995] 3 F.C. 60 at
paras. 15 and 16; aralD.C.P. v. Canada (Minister of Citizenship and Immigration),
[2002] F.C.J. No. 1331 at para. 18).

[24] TheGender Guidelines provide RPD members with the guidance that, in
determining a gender-based claim, it is necessapntlerstand what actions can be
realistically expected of a woman who has suffetietence:

Decision-makers should consider evidence indicasing
failure of state protection if the state or its r@igein the
claimant's country of origin are unwilling or unalto
provide adequate protection from gender-related
persecution. If the claimant can demonstrate thags
objectively unreasonable for her to seek the ptmiec
of her state, then her failure to approach theestat
protection will not defeat her claim. Also, the tfdlat
the claimant did or did not seek protection frormno
government groups is irrelevant to the assessnighto
availability of state protection.

When considering whether it is objectively
unreasonable for the claimant not to have sought th



protection of the state, the decision-maker should
consider, among other relevant factors, the social,
cultural, religious, and economic context in whitle
claimant finds herself. If, for example, a womars ha
suffered gender-related persecution in the formapg,

she may be ostracized from her community for segkin
protection from the state. Decision-makers should
consider this type of information when determining
the claimant should reasonably have sought state
protection

(Gender Guidelines, Section C.2)

[25] As guiding authority, th&ender Guidelines cite the Supreme Court of
Canada’s decision ibavallee in footnote 31:

For a discussion of the battered woman syndrom&see
v. Lavalleg, [1990] 1 S.C.R. 852. Ihavallee, Madame
Justice Wilson addressed the mythology about damest
violence and phrased the myth as "[e]ither she neds
as badly beaten as she claims, or she would h&wbée
man long ago. Or, if she was battered that seviesaly
must have stayed out of some masochistic enjoyofent
it." The Court further indicated that a manifesiatiof
the victimization of battered women is a "reluctanc
disclose to others the fact or extent of the begatinin
Lavallee, the Court indicated that expert evidence can
assist in dispelling these myths and be used téaexp
why a woman would remain in a battering relatiopshi

[26] It is important to expand on theereince td_avallee with respect to the
relevance of applying the statements Kadenko to the circumstances of the
Applicant’s claim for protection.

[27] Justice Wilson ihavallee enforces the concept that understanding the
context in which an action or inaction takes plecessential to judging the action or
inaction itself. WhileLavallee dealt with judging the actions of a woman whoddll
her abusive husband, the following statements, aag 31 to 34 and 38, are
instructive with respect to the approach to be &etbpvhen dealing with a gender-
based claim for protection, and, indeed, otheruf@cscenarios calling for enhanced
knowledge and understanding on the part of decisiakers:

Expert evidence on the psychological effect ofdraty

on wives and common law partners must, it seems to
me, be both relevant and necessary in the confdkeo
present case. How can the mental state of thelappe
be appreciated without it? The average membehef t
public (or of the jury) can be forgiven for askingZhy
would a woman put up with this kind of
treatment? Why should she continue to live witbhsa



man? How could she love a partner who beat hdreto
point of requiring hospitalization? We would expte
woman to pack her bags and go. Where is her self-
respect? Why does she not cut loose and make a new
life for herself? Such is the reaction of the ager
person confronted with the so-called "battered wife
syndrome". We need help to understand it and teelp i
available from trained professionals.

The gravity, indeed, the tragedy of domestic vioken
can hardly be overstated. Greater media attertton
this phenomenon in recent years has revealed I®th i
prevalence and its horrific impact on women frorh al
walks of life. Far from protecting women from het
law historically sanctioned the abuse of women wmith
marriage as an aspect of the husband's ownerslhs of
wife and his "right" to chastise her. One needyonl
recall the centuries old law that a man is entiteteat
his wife with a stick "no thicker than his thumb".

Laws do not spring out of a social vacuum. Theomot
that a man has a right to "discipline” his wifediseply
rooted in the history of our society. The womahisy
was to serve her husband and to stay in the maraag
all costs "till death do us part" and to accephasdue
any "punishment” that was meted out for failing to
please her husband. One consequence of thisdattitu
was that "wife battering” was rarely spoken ofehar
reported, rarely prosecuted, and even more rarely
punished. Long after society abandoned its formal
approval of spousal abuse tolerance of it contiraedi
continues in some circles to this day.

Fortunately, there has been a growing awareness in
recent years that no man has a right to abuse amaw
under any circumstances. Legislative initiatives
designed to educate police, judicial officers ahd t
public, as well as more aggressive investigatiod an
charging policies all signal a concerted effort thg
criminal justice system to take spousal abuse
seriously. However, a woman who comes before a
judge or jury with the claim that she has beenebatt
and suggests that this may be a relevant factor in
evaluating her subsequent actions still faces thspect

of being condemned by popular mythology about
domestic violence. Either she was not as badlyeneas
she claims or she would have left the man long d90.

if she was battered that severely, she must hayedt
out of some masochistic enjoyment of it.



[...]

If it strains credulity to imagine what the "ordiga
man" would do in the position of a battered spoiiss,
probably because men do not typically find themesslv
in that situation. Some women do, however. The
definition of what is reasonable must be adapted to
circumstances which are, by and large, foreignhw t
world inhabited by the hypothetical "reasonable 'tman

IV. Reviewable error in the RPD’s decision
A. Regarding the application of Zalzali and Villafrarec

[28] In my opinion, the following statenteof the RPD in the decision under
review does not show a working understanding ofdieon state protection:

The claimant provided no evidence that the govenime
of Brazil is in disarray and unable to govern arsd a
perfect protection Zalzali v. Canada (Minister of
Employment and Immigration), [1991] 3 F.C. 605
(F.C.A.) and protection for all citizens at all 8
(Canada (Minister of Employment and Immigration) v.
Villafranca (1992), 18 Imm. L.R. (2d) 130), is not the
criteria for adequate protection.

In particular, it appears from the statement that Applicant was required to prove
that the government of Brazil is in a condition adllapse in order to rebut the
presumption of state protection which, as abovecrde=d, is an error in law. In
addition, the decision, considered as a whole, aiostno meaningful contextual
application of the law on state protection, whiak,above described, is also an error
in law. For these reasons, | find that the RP[Z'sislon is patently unreasonable.

B. Regarding the application of Kadenko

[29] As quoted above, with respect to &mplicant’s action or inaction in
seeking state protection in Brazil, the RPD maaefdiowing finding:

| find that her efforts to avail herself of statefection
falls far short of a diligent attempt prior to sewk
asylum abroad and does not rebut the presumptin th
the state can protect its citizen€afada (Attorney
General) v. Ward, [1993] 2 S.C.R. 689 at 726). The
claimant made no effort to approach higher autiesrit
in Sao Paulo or to ascertain if the investigatiom a
failure to prosecute Silva was limited to a certaiificer
(Canada (Minister of Citizenship and Immigration) v.
Kadenko (1996), 143 D.L.R. (4) 532).



Thus, Kadenko is applied by the RPD to create the expectatian tte Applicant in
the present case should have approached “high&oréigs” or investigated the
failure to prosecute the predator in order to dsfalthat she attempted to access state
protection. In my opinion, having regard to theid®n inLavallee, as advanced in
the Gender Guidelines, the expectations are capricious because thegarbased on

a contextualized understanding of the Applicar¢'al llife situation in Brazil; that is,
there is no evidence that, for her, the expectatare realistic. As a result, | find that
the RPD’s application dfadenko results in a reviewable error and renders the RPD’
decision patently unreasonable.

V. Directions on the re-determination

[30] Counsel for the Applicant arguesttlggven the uncontested facts found by
the RPD in the decision presently under review, tha re-determination, | should
direct the RPD to find that the Applicant is a persn need of protection. 1 find that
the nature of the errors in the RPD’s decision makaappropriate to do so.
However, | do agree that this is an appropriate ¢asdirections to be given.

[31] On the re-determination, | direcatta differently constituted panel of the
RPD is required to apply the principles of law abalescribed, and, in addition, is
required to evaluate the evidence, including th@lispnt's conduct in seeking state
protection, in a contextual analysis in conformatith the Gender Guidelines. As |
agree with Counsel for the Applicant that it isainto the Applicant to be required to
prove her credibility on the re-determination whnennegative credibility finding was
made in the decision under review, | further dirdwat the re-determination be
conducted on the evidence in the existing recordt] the Applicant’'s evidence
already given be accepted as credible. Howevealsd direct that, on the re-
determination, the Applicant is at liberty to supphy further elaborating evidence,
and any new argument, as she might consider negessa

V. Costs

[32] In my opinion, special circumstaneesrant an order of costs in favour of
the Applicant with respect to the present Appl@ati quite apart from the fair
agreement reached that the RPD’s decision is reddererror of fact. | find that the
special circumstance that exists for making a costsr is the challenging obligation
on Counsel for the Applicant to deal with the RPRisure to critically analyse how
to properly apply the decisions Millafranca and Kadenko. In my opinion, fixed
costs of $5,000 are warranted.



ORDER

Accordingly, the decision under review is set asatel the matter is referred back for
re-determination by a differently constituted paaetording to the directions stated in
the reasons provided.

Fixed costs are awarded to the Applicant in the seti5,000.

CERTIFIED QUESTIONS

Counsel for the Respondent proposes the followiregstions for certification:

1. Do judges of the Federal Court of Canada coramit
error in law in issuing a directed verdict to theflyee
Protection Division of the Immigration and Refugee
Board where the original panel hearing the claitchrebt
make any factual findings with respect to the enae
required to support a refugee claim?

2. Do judges of the Federal Court of Canada coramit
error in law when they exercise their discretion in
ordering costs, pursuant to Rule 22 of Eeeeral Court
Immigration and Refugee Protection Rules, where the
successful party’s counsel chose to persist iniagga
legal issue which was moot?

3. Do judges of the Federal Court of Canada coramit
error in law when they exercise their discretion in
ordering costs pursuant to Rule 22 of Hegleral Court
Immigration and Refugee Protection Rules, on the basis
that the complexity of the legal issues constituées
“special reason™?



To qualify for certification the issues underlyireg question must: transcend the
interests of the immediate parties to the litigatibe of broad significance or general
application; and must be ones which could be detertme of the appeal
(Liyanagamage v. Canada (MCl), [1994] FCJ No0.1637 (C.A.)).

The first question posed is based on the premiaettie decision rendered herein
constitutes a directed verdict. This premise iscoorect. The directions given do not
direct a result, but relate only to the evidencbddaken into consideration on the re-
determination. Therefore, | find that this questi® not certifiable.

The second question posed is based on the prehaséhe issue of state protection
was rendered moot by the Respondent’s consentrdéedatermination due to factual
error in the RPD’s decision under review. As sgtio the reasons, this premise is
not correct. Therefore, | find that this questismot certifiable.

In my opinion, the third question does not meet ¢higeria for certification, and,
therefore, it is not certifiable.

“Douglas R. Campbell”

Judge



