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Kuwait prior to Gulf War to study in U.S.A. " Unabto return to Kuwait " Evidence
of detention, interrogation, beating by Syrian liilgence during short visit to
Lebanon because of suspected PLO connections " afam leave Lebanon, not
return " Because released, families of other atestudents suspecting applicant
informer and threatening life if harm befalling eta " CRDD holding outside
definition of Convention refugee as having neitbeuntry of nationality nor country
of former habitual residence " Erred in definingorther habitual residence" as
requiring legal ability to return " Denial of riglaf return may constitute persecution
by state " Significant period of de facto resideneguired " Also erred in requiring
demonstration of state complicity in persecutiomréel from families of others
arrested, rather than inquiring into state's abitd protect from persecution "
Effectively finding internal flight alternative wibut considering appropriate test "
Question of appropriate test for country of fornmabitual residence certified for
possible appeal to F.C.A.

This was an application for judicial review of ti@onvention Refugee Division's
decision that the applicant was not a Conventifungese. The applicant, a Palestinian,
was born in a refugee camp in Lebanon. At age fineand his family moved to
Kuwait. In 1987 he went to Lebanon for two to threenths to apply at the American
University of Beirut. On arrival he was detained ®yrian intelligence officers and
interrogated about the whereabouts and activitieshauncle who had been active in
the PLO, which opposed the Syrian presence in LahabDuring his visit he stayed
with a friend who had been a former PLO suppor®mian soldiers searched the
apartment and found PLO materials. The applicadttas friend were arrested and
held for three days during which the applicant Wwaaten and questioned about his
uncle and PLO activities. On his release he was tioht it would be best for his
safety if he left Lebanon and never returned. Agsult of his release, families of
other imprisoned students suspected the applicastam informer and threatened to
kill him if anything happened to the students. @tfemily members have been
arrested, questioned about the uncle and beaten,kéed. The applicant left Kuwait
in 1988 to attend university in the U.S.A. He agdvin Canada in 1992. Palestinians
who left Kuwait prior to the Gulf War are not alled to return.



Immigration Act subparagraph 2(B)(ii) defines "Convention refugee" as any person
who, not having a country of nationality, is outsithe country of the former habitual
residence and is unable or, by reason of a weltded fear of persecution for the
enumerated grounds, is unwilling to return to @intry. The CRDD adopted a test
for habitual residence requiring (1) a significgetriod ofde factoresidence in the
putative state of reference; (He factoabode and not merely ongoing transient
presence; (3) a legal right to return. It founct tine applicant did not have a country
of former habitual residence because Kuwait didmeet the third part of the test and
Lebanon did not meet the first part of the tester€fore the applicant did not come
within either subparagraph 2(&)(i) or (ii) of the definition of Convention refugelt
held that even if either country could be consideaecountry of former habitual
residence, it would be patently absurd to argue tth@applicant required protection
from being in Kuwait since he could not be returtieere. With respect to Lebanon,
the CRDD held that fear of personal vendettas dil amount to a fear of
"persecution” because of the absence of state eoty@nd the applicant did not face
a reasonable chance of persecution at the han8griain forces in Lebanon because
the civil war had ended. It held that the Syriaesgnce was not so pervasive that the
claimant could not return to certain areas of LelarThe issues were: whether the
Board erred in determining that (1) the applicaad Ineither a country of nationality
nor a country of former habitual residence; (2y¢h@as no reasonable chance that
the applicant would be persecuted if he were retlito either Lebanon or Kuwait.

Held, the application should be allowed.
The Board erred in defining "country of former hahl residence”.

As Canada has not ratified tl®nvention relating to the Status of Stateless dteys

a stateless claimant who falls outside the Conwantefugee definition is apparently
without recourse in Canada. To fall within the d#fon a stateless person must
demonstrate a country of former habitual residemzkbe outside thereof or unable to
return thereto for the reasons cited in the dedinit The definition of "country of
former habitual residence" should not be undulytrictere so as to pre-empt the
provision of "surrogate” shelter to a stateless@erwho has demonstrated a well-
founded fear of persecution on any of the enumérgteunds. A country of former
habitual residence should not be limited to thenbgquwhere the claimant initially
feared persecution. The argument that habituatieese necessitates the claimant be
legally able to return to that state is contrarythe shelter rationale underlying
international refugee protection. Once a statgdesson has abandoned the country of
his former habitual residence for the reasons atdit in the definition, he is usually
unable to return. As a final act of persecutiotaedescould strip a person of his right to
return to that country. Thus, to require that ancéat have a legal right of return
would allow the persecuting state control over tlaimant's recourse to the
Convention and effectively undermine its humangaripurpose. The concept of
"former habitual residence" seeks to establisHaioaship to a state which is broadly
comparable to that between a citizen and his cguftmationality. Thus the term
implies a situation where a stateless person wanti@dl to a country with a view to a
continuing residence of some duration, without seitating a minimum period of
residence. The claimant must have established rmifisant period ofde facto
residence in the country in question.



The Board erred in dismissing Kuwait as a "couwfryjormer habitual residence" on

the basis that the applicant was not legally ablaeturn there. With respect to

Lebanon, the Board erred in finding that the agpitdhad not established a significant
period ofde factoresidence in that country.

As to the issue of a well-founded fear of perserytthe Board erred in requiring that
the claimant demonstrate an element of state coitypln the persecution he feared
from the families of persons arrested subsequelistdetention, rather than inquiring
as to the state's ability to protect him from peusen. It also erred in effectively
finding that the applicant had an internal flighteenative without considering the
appropriate test for IFA.

A serious question of general importance as todbect test for assessing the
country of former habitual residence was certifisdaccordance withmmigration
Act, subsection 83(1) as amended.
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The following are the reasons for order renderednglish by

Cullen J.: This is an application for judicial rew of a decision of the Immigration
and Refugee Board of Canada (the Board), datechdarid, 1993 that the applicant
is not a Convention refugee within the meaningulfsection 2(1) of themmigration
Act, R.S.C., 1985, c. I-2 (as am. by R.S.C., 1985 giipp.), c. 28, s. 1) (the Act).
Leave to apply for judicial review was granted by. Nustice Rothstein on September
17, 1993.

FACTS

The applicant, a Palestinian, was born in a refugggap in Rachidie, Lebanon. In

1974, the applicant, who was five years old attthee, and his family moved to
Kuwait. The applicant lived in Kuwait until 1987.



In 1984 the applicant's uncle was in hiding frone tByrians because he held a
political and military position in the PLO and tR&O opposed the Syrian presence in
Lebanon.

In late 1986, early 1987, the applicant's fath&urreed to Lebanon for a visit. He was
arrested by Syrian intelligence officers and hedd full day. He was continuously
guestioned about the whereabouts of his brothethantrother's involvement in the
PLO. His father was released and has not retumédlianon since.

In June of 1987 the applicant went to Lebanonviar to three months to apply at the
American University of Beirut. On his arrival in hanon the applicant was detained
at the airport for a full day by Syrian intelligenofficers. He was extensively

questioned about his uncle's activities and whenasb He was slapped and kicked
and on his release warned that if he ever becawwdvied in anti-Syrian activities he

would be arrested and imprisoned.

During this visit the applicant was staying witlfiriend in Lebanon who, unknown to
the applicant, had been a former PLO supportetiaBygoldiers searched his friend's
apartment and found PLO materials. The applicadttas friend were arrested. For
three days, the applicant was beaten and questiabedt his uncle and the PLO
activities. The applicant's release was secured fioend of the family. On his release
the applicant was threatened that he would bedillehe ever became involved in
anti-Syrian activities and forced to sign a docutrtéat he would not participate in
any such activities. He was told that it would lestifor his safety if he left Lebanon
and never returned. As a result of his releasejlisof other imprisoned students
suspected the applicant was an informer and thredte¢o kill him if anything

happened to the students. The applicant returneatwhree weeks later to Kuwait.

In June of 1988 the applicant's cousin was arresteldheld for two years because of
his suspected connection with the applicant's uaotkthe PLO. He was beaten and
tortured and finally released suffering from a na¢disorder.

In July 1988 the applicant's uncle fled LebanoriLitsya and is still wanted by the
Syrians in Lebanon. Another cousin of the applicavdas arrested by Syrian
Intelligence and taken for questioning concerning whereabouts of the applicant's
uncle. Two months later his body was discovered ahd tortured.

Finally, in August 1988 the applicant left Kuwadt &ttend university in the United
States. He attended the University of Toledo froogést 1988 to September 1990
and again from November 1990 to April 1992. Hevadiin Canada on July 13, 1992.

Palestinians who left Kuwait prior to the Gulf Ware not allowed to return to
Kuwait.

THE BOARD'S DECISION

The Board first determined that subparagraph 8J{)(as am.iden] of the Act did
not apply to the applicant. Whether "nationality'asvdefined as citizenship or
ethnicity it was clear that the applicant had nardoy of nationality as he was not a
citizen of any country and at that time there wastate of Palestine.



Second, the Board determined that the applicantndidfall within subparagraph
2(1)@)(ii) [as am.iden] of the Act. The Board adopted the threefold pgsposed by
Professor Hathaway,he Law of Refugee Stat(lkoronto: Butterworths, 1991) as the
definition of "habitual residence" [at page 63]:

First, the case law has required a significantgaeiof de factoresidence in the
putative state of reference: one year appears tcbepted as a reasonable threshold
standard, although most relevant decisions havacininvolved persons who resided
in a foreign state for several years. Second, foimbitual residence impliede facto
abode and not merely ongoing transient presended, Tdnd most important state is

a country of former habitual residence only if #laimant is legally able to return
there. [Tribunal's emphasis.]

The Board applied Professor Hathaway's threefdtlaed concluded at page 8 of its
reasons for decision:

In applying Professor Hathaway's threefold testisitclear that Kuwait is not a

"country of former habitual residence". While tHaimant lived in that state for most
of his life, the claimant's uncontradicted evidemséhat he now cannot return there.
Kuwait thus fails the third, and in Hathaway's wotle "most important” test.

With respect to Lebanon, the claimant only live@réh for five years during his

infancy. While he did later visit Lebanon for a ghiime, there would appear to be no
"significant period of de facto residence"”, andstiidathaway's first test is not met.
Lebanon is therefore also not a "country of forimabitual residence".

Based on this analysis, the Board concluded thécapp fell outside the parameters
of the definition and could not be determined a@&orion refugee.

Despite its conclusion, the Board went on to cagrshds claimvis-a-visKuwait and
Lebanon on the basis that either or both of thes®oms could be considered a
"country of former habitual residence"”, a propasitiwith which they noted they
could not agree. With respect to Kuwait, the Bodedermined "since by his own
evidence he cannot be returned there it is patettburd to argue that he requires
protection from being there."

With respect to Lebanon the Board determined thahé extent the applicant feared
reprisals from families of persons arrested subsegto his detention his fears may
be well founded, however, the fear of personal e#iad did not amount to a fear of
"persecution” because of the absence of state eatypFurther, the Board was of
the opinion that the applicant did not face a reabte chance of persecution at the
hands of Syrian forces in Lebanon. As the Boartkdiat page 11:

The claimant's difficulties in Lebanon were durithg civil war in that country, and
because relatives were PLO activists. The fact tthatcivil war has ended leads the
panel to conclude that the claimant faces no mban ta mere possibility of
persecution.

Their conclusion was buttressed by evidence thatSiirian presence was not so
pervasive in Lebanon that the claimant could ntatrreto the area of Tyre and Sidon



and avoid their attention. Further, the Board fouridghly unlikely that the applicant
would have been able to have his travel documemiswed by Lebanon if he was
wanted by the Syrians.

ISSUES

The applicant raises a number of issues. They eaeffiectively combined into two
primary issues:

1. Did the Board commit a reviewable error in deli@ing that the applicant had
neither a country of nationality nor a country afrrher habitual residence and
therefore fell outside the Convention refugee deén?

2. Did the Board commit a reviewable error in deii@ing that there was no
reasonable chance that the applicant would be qéex should he be returned to
either Lebanon or Kuwait?

APPLICANT'S SUBMISSIONS

|. Habitual Residence

The applicant submits that the Board erred in figdihat the applicant was not a
Convention refugee within the meaning of the Aatbgaragraph 2(13§(i) does not
apply to the applicant and he must therefore satied requirements of subparagraph
2()@(i) of the Act. With respect to subparagraph 241(i) of the Act, the
applicant submits on the basis of the reasoningtlef Grahl-MadsenThe Status of
Refugees in International Lagi,eyden: A. W. Sijthoof, 1966)) and Lorne Waldman
(Immigration Law and Practicel992) that the Board erred in law in finding tlaat
state must provide a person with a formal right refurn before it may be
characterized as a "country of former habitualdesce."

Atle Grahl-Madsen defines "country of former hahlttesidence" as follows [at page
160, volume I:

The term "country of former habitual residenceaitechnical term, conceived by the
drafters of the Refugee Convention as a substifatethe term "country of
nationality” in cases where the latter term is aygpropriate. The Ad Hoc Committee
defined the "country of former habitual residenas™the country in which [a person]
had resided and where he had suffered or fearsduddwsuffer persecution if he
returned".

In order that a country may qualify as a persomsufitry of former habitual
residence" the person concerned must have residdht country, but in this respect
it seems as if a liberal interpretation is in plateloes not matter whether a person is
born in the country or migrated thereto. It canp@trequired that he shall have stayed
there for any specific period of time, but he skdug able to show that he has made it
his abode or the centre of his interests.

Lorne Waldman prefers the reasoning of Grahl-Madsesr that of Hathaway and
argues that the reasoning of the Federal Court mbedl in Zalzali v. Canada



(Minister of Employment and Immigratior1991] 3 F.C. 605, supports the former
position (at page 8.129, paragraph 8.135):

If the individual can base a claim to be a Conventiefugee on situations where the
state is unable to protect, then it is certainlguable that there should not be a
requirement that the state be willing to allow adividual to return before the state
can be considered a "former habitual residence".

On the basis of the principles articulated by AGliehl-Madsen and Lorne Waldman,
the applicant submits that the Board erred in rgilto consider the applicant's
substantial connection with Kuwait and to find it"eountry of former habitual
residence" within the meaning of the Act. Furthggnial of the applicant's right to
return constituted a persecutory act by the stakuwait and the Board erred in law
in failing to assess the applicant's circumstaitdse context of persecution.

In addition, the applicant submits that the Boaréckin law in giving greater weight
to the opinions of Professor Hathaway on the bakigrelevant considerations, e.g.,
the fact that he is Canadian, his writings are necent than those of Grahl-Madsen
and the fact that his reasoning has been adoptethéyrederal Court in other
unrelated cases. The Board also erred in law Imdgio consider that the provisions
of theConvention relating to the Status of Stateless dtex28 September 1954, 360
U.N.T.S. 117] would properly apply to the applicafhe fact that Canada was not a
party to this Convention should affect the intetatien of the 1951 Convention
[United Nations Convention Relating to the StatuRefugeesuly 28, 1951, [1969]
Can. T.S. No. 6] with respect to refugees and apnsatly subsection 2(1) of the Act.

In the alternative, the applicant submits thatBloard erred in law in failing to find
that Lebanon is his country of former habitual desice. The applicant submits that
pursuant to the reasoning of Atle Grahl-Madsen yew& has a country of origin or
habitual residence, and if Kuwait is not the appiits country of former habitual
residence then Lebanon necessarily is. The applisabmits that the Board's
importation of the requirement of a "significantipe of de factoresidence" into the
definition of a "former habitual residence" waseimor. The Board failed to consider
the applicant's connections to Lebanon: birth plddl recognition, family ties,
issuance of travel documents and his immediatelyagontinuing contact with the
country.

Il. Well-Founded Fear of Persecution

The applicant submits that the conclusion of thad @rar in Lebanon is an irrelevant
consideration with respect to the determinatiothis refugee claim. The Board failed
to connect the context of the civil war with thephpant's persecution. Further, the
Board erred in finding that the claimant faced norenthan a mere possibility of
persecution in the face of the claimant's evidence.

In addition, the Board erred in law in effectivdinding that the applicant had an
internal flight alternative while it failed to cadgr the legal test required of it by the
Federal Court decision dRasaratnam v. Canada (Minister of Employment and
Immigration) [1992] 1 F.C. 706 (C.A.), in assessing the awdity of such an
alternative. On the basis of an Amnesty Internai@ocument, the Board found that



the applicant could return to the area of Sidon &yir@ where the Syrian presence is
less visible and check points are manned by Leleafeses. The Board effectively

made a finding that there is an internal fligheatative when on the facts it had only
found that the applicant could enter Lebanon abi®ior Tyre, not that he would face
no reasonable chance of persecution in that atethdt, it would be unreasonable to
compel the claimant in this case to seek refugg imnihe Tyre and Sidon area which
in practice requires the claimant to remain wittia refugee camps available to him
there. Finally, the Board made an erroneous finddfigact that because of the

pervasiveness of Syrian control in Lebanon a petsaly wanted by the Syrians

could not have had a travel document renewed byL#imnese government. The
Board erred in concluding that the applicant did have a well-founded fear of

persecution in Lebanon, and did so in a capricimasmner without regard for the

material before it.

In addition, in light of the Supreme Court of Caaatkcision inCanada (Attorney
General) v. Ward [1993] 2 S.C.R. 689, the Board erred in holdimgtt state
complicity was a necessary element of persecution.

Finally, the Board created a reasonable apprehermdibias by noting in its reasons
the words of the Federal Court Urbanek v. Canada (Minister of Employment &
Immigration) (1992), 17 Imm. L.R. (2d) 153 (F.C.A.), at pagel lthat "the purpose

of [the refugee determination system] . . . nogitee a quick and convenient route to
landed status". The Board in citing these particmd@rds meant to impugn the
motives of the claimant when no evidence was betioeeBoard which brought the

claimant's motives into question.

RESPONDENT'S SUBMISSIONS

|. Former Habitual Residence

The Board committed no reviewable legal error iplgipg Professor Hathaway's tri-

partite test of "country of former habitual residerf Further, the Board committed no
reviewable error in concluding on the facts befibtbat the applicant had no country
of former habitual residence and therefore fellsmlé the definition of "Convention

refugee”.

Il. Well-founded Fear of Persecution

The Board committed no reviewable factual errodatermining that there was no
reasonable chance of persecution within Lebanon Kungait given the evidence
before it: documentary evidence, the travel docunoérthe applicant and theiva
voce evidence of the applicant himself confirming tiha& could not be returned to
Kuwait. As the applicant could not be returned tawait, it was reasonable for the
Board to determine "not only is there not a reabtenahance that the claimant would
be persecuted, there is simply cttance at all. How can a person claim to be afshid
being returned to Kuwait when he cannot be retutheck?"

As to the claim of a well-founded fear of perseaumtin Lebanon, the applicant
articulated a fear of persecution from familiegpefsons who were arrested and who
view him as an informant. The respondent, relyimgtlee Federal Court of Appeal



decision inCanada (Attorney General) v. WaifiL990] 2 F.C. 667] submits that
involvement of the state, or state complicity isire qua norof persecution. Further,
documentary evidence and the fact that the appliwas issued travel documents by
Lebanon buttress the determination of the Boartttiexe was no reasonable chance
of persecution of the applicant at the hands ofSyxgan forces.

ANALYSIS

|. Habitual Residence

The definition of "Convention refugee” is containadsubsection 2(1) of the Act and
reads:

2....
Convention refugee means any person who

(a) by reason of a well-founded fear of persecution reasons of race, religion,
nationality, membership in a particular social grau political opinion,

(1) is outside the country of the person's natiyand is unable or, by reason of that
fear, is unwilling to avail himself of the protemti of that country, or

(i) not having a country of nationality, is outsidhe country of the person's former
habitual residence and is unable or, by reasohatffear, is unwilling to return to that
country, and

(b) has not ceased to be a Convention refugee hyevat subsection (2).

The rationale underlying international refugee gctibn is as the Supreme Court of
Canada stated i@anada (Attorney General) v. Waslipra(Mr. Justice La Forest, at
page 752) "to serve as ‘surrogate' shelter conmtayplay upon failure of national
support.” For a stateless person, that is a pessthout a country of nationality, to
come within this definition two factors must beadsished. First, the country of the
person's former habitual residence must be idedtifSecond, the claimant must be
outside the country of his or her former habitweidence or unable to return to that
country by reason of a well-founded fear of perfeauor one or more of the reasons
cited in the definition. As Canada has not ratifieel Convention relating to the Status
of Stateless Person860 U.N.T.S. 117, a stateless claimant who fallsside the
Convention refugee definition is apparently withcettourse in Canada.

In the instant case, the key determination is tkéndion of "former habitual
residence."” In particular, whether the definitioh "dformer habitual residence”
requires that the claimant be legally able to retorthat country. To date the Federal
Court has not considered the definition of thisnteRather, cases where the issue of
statelessness has been raised have been detewnititer grounds. For example, in
Arafa v. Canada (Minister of Employment and Immiigna) (F.C.T.D. No. A-663-92,
Nov. 3, 1993), the definition of "former habitua@sidence"” was potentially in issue.
The claimant was a Palestinian born in the UnitedbAEmirates (UAE). There was
evidence before the Court that the claimant's aightion to stay or reside in the



UAE had expired before his claim to refugee statas heard by the CRDD. The
Court, however, chose to accept the claimant'seexe that he would be able to
return to the UAE for short and well-defined pesdad visit his family and therefore
determined the UAE was his "country of former hadit residence” without

discussing the meaning of this term. The Courtctepk the claimant's refugee claim
on the basis that he had not demonstrated a watidied fear of persecution.

In contrast, the definition of "country of formealtitual residence" has been the
subject of much discussion in the legal literatudewever, the views of the two
leading authors in this area (Grahl-Madsen and &Vedly) are in conflict. Before
discussing their competing theories it is worthimpthat both authors agree that not
all stateless persons are Convention refugeesstitmiess persons to be refugees they
must be outside their country of habitual residefmethe reasons listed in the
Convention refugee definition. This point is sugpdr both by the Convention
refugee definition itself and by the discussion te UNHCR's Handbook on
Procedures and Criteria for Determining Refugeeti&t1979: Geneva), at page 24,
paragraph 102 (the Handbook).

Grahl-Madsen argues that the "country of formeithabresidence" is the country of
initial persecution: "the country from which a siass person had to flee in the first
instance remains the “country of his former habitesidence' throughout his life as a
refugee, irrespective of any subsequent changdactiial residence" (at page 162,
volume 1). In contrast, Hathaway argues that wtlike state from which the first
flight occurred is often the state to which theugefe claimant retains the greatest
formal legal ties, the claimant may have strongemtl ties to some other country or
countries. Hathaway argues that the essential issteeestablish which countries the
stateless person is returnable to since refugeeséseks to prevent the return of an
individual to a state in which he or she is at n$lpersecution (at page 62).

Lorne Waldman is critical of Hathaway's view thia¢ tconcept of habitual residence
be tied to the claimant's right to return to theirttoy. He argues that denial of the
right to return can be used as a persecutory athdgtate. Hathaway's position, in
Waldman's view, gives the persecuting authoritagpewer over the claimant's right

to recourse under the Convention. Waldman asdeatsstnce the concept of former
habitual residence is not necessarily tied to anaat's right to return to a country,

individuals who have no nationality can seek pricdecas refugees if they have had
anything more than a transitory connection to &esita which they resided prior to

seeking connection in Canada. In support of thgu@ent Waldman states, at page
8.129, paragraph 8.135:

This reasoning is in accord with the principles detvn by the Federal Court in
Zalzali v. Canada (Minister of Employment & Immityoa) (30 April 1991), Action
No. A-382-90 (Fed.C.A.) where the court recognitteat state involvement is not an
essential ingredient to persecution where an iddadi is unable to seek the protection
of the state. If the individual can base a claimb® a Convention Refugee on
situations where the state is unable to proteen ihis certainly arguable that there
should not be a requirement that the state bengilio allow an individual to return
before the state can be considered a "former relbyg#gidence".



Notably, the Supreme Court of Canad&isnada (Attorney General) v. Waglipra
upheld the reasoning alzali, supra

In my opinion, the Handbook provides a useful fraumek for defining "country of
former habitual residence"” and for analyzing thenpeting positions of Grahl-
Madsen and Hathaway. First, Grahl-Madsen's viewhhhitual residence refers only
to the country of initial persecution appears umssarily restrictive. As the
Handbook states, at page 24, paragraph 104:

104. A stateless person may have more than ondrgaefrformer habitual residence,
and he may have a fear of persecution in relatomore than one of them. The
definition does not require that he satisfy théecia in relation to all of them.

Second, Hathaway's argument that habitual resideecessitates the claimant be
legally able to return to that state creates ataunbial hurdle and is contrary to the
shelter rationale underlying international refugeetection. As the Handbook states
at paragraph 101 [at page 24]: "[O]nce a statgdesson has abandoned the country
of his former habitual residence for the reasordicated in the definition, he is
usually unable to return.” As a final act of perdgean a state could strip a person of
his right to return to that country. Thus, to requhat a claimant have a legal right of
return would allow the persecuting state contratrothe claimant's recourse to the
Convention and effectively undermine its humangtampurpose.

A final consideration is what a claimant must elsabin the nature of ties to a
country for that country to be a former habituadidence. Both Grahl-Madsen and
Hathaway agree that former habitual residence regumore than an on-going
transient presence in a country. Hathaway asseftsiraant should establiste facto
residence for a significant period of time; onerybaing a reasonable threshold.
Similarly, Grahl-Madsen states, at page 160, volidme

It does not matter whether a person is born indbentry or migrated thereto. It
cannot be required that he shall have stayed tber specific period of time, but he
should be able to show that he has made it hiseabothe centre of his interests.

The Handbook simply quotes the drafters of the 186hvention: "the country in

which he had resided and where he had sufferedaws fhe would suffer persecution
if he returned" (at page 24, paragraph 103). In i@y, the concept of "former

habitual residence" seeks to establish a relatipngh a state which is broadly
comparable to that between a citizen and his orchantry of nationality. Thus the

term implies a situation where a stateless persmadmitted to a given country with
a view to a continuing residence of some duratathout necessitating a minimum
period of residence.

In summary, the definition of "country of formerhbuaal residence" should not be
unduly restrictive so as to pre-empt the provisibrisurrogate” shelter to a stateless
person who has demonstrated a well-founded feapeo$ecution on any of the
grounds enumerated in subsection 2(1) of the Aatthier, a "country of former
habitual residence" should not be limited to thantoy where the claimant initially
feared persecution. Finally, the claimant doeshaoe to be legally able to return to a
country of former habitual residence as denial afight of return may in itself



constitute an act of persecution by the state. dlaenant must, however, have
established a significant period ag factoresidence in the country in question.

Thus, the Board erred in defining "country of fornfeabitual residence" and in
applying its definition to the instant case. Intmadar, it erred in dismissing Kuwait
as a "country of former habitual residence" on llasis that the applicant was not
legally able to return there. With respect to Ledrgrthe applicant's right to return to
that country was not in issue; however, in lighttteé evidence before it the Board
erred in finding that the applicant had not essditdd a significant period oe facto
residence in that country.

Il. Well-founded Fear of Persecution

The Board clearly stated that the determinatiowloéther or not the applicant had a
well-founded fear of persecution did not form thesis of its decision. It is worth
noting, however, that the Board made a number @ir®1in considering this issue.
First, the Board erred in requiring that the clamndemonstrate an element of state
complicity in the persecution he feared from thenifees of persons arrested
subsequent to his detention, rather than inquiatp the state's ability to protect him
from persecution. As the Supreme Court statecCamada (Attorney General) v.
Ward supra[at page 726]:

In summary, | find that state complicity is not @cassary component of persecution,
either under the "unwilling" or under the "unablbfanch of the definition. A
subjective fear of persecution combined with tlagesinability to protect the claimant
creates a presumption that the fear is well-founded

Second, the Board erred in effectively finding #ygplicant had an internal flight
alternative (IFA) to the area near Sidon and Tyitaut considering the appropriate
test for IFA. The recent Federal Court of Appeatisien of Thirunavukkarasu v.
Canada (Minister of Employment and Immigratioii©94] 1 F.C. 589 upheld the test
for IFA outlined in Rasarathnam v. Canada (Minister of Employment and
Immigration) suprg however, they emphasized the onus was on theaitdito show
on a balance of probabilities a serious possibitifypersecution throughout the
country, including the alleged IFA area. Furthbe Court emphasized the availability
component of theRasaratnamtest, such that the question was whether, given th
persecution in the claimant's part of the countryould be objectively reasonable to
expect the claimant to seek safety within the cguiirist.

Accordingly, in view of the error made by the Contren Refugee Determination

Division of the Immigration and Refugee Board, dscision January 14, 1993 in
which the applicant was found not to be a Conventigfugee is quashed and the
applicant is to be granted a new hearing.

Counsel for the respondent submitted that a questimuld be certified pursuant to
subsection 83(1) of the Act (as am. by S.C. 19929¢section 73) for the purposes of
a possible appeal to the Federal Court of Appelaé guestion, as phrased by the
respondent in his letter to the Federal Court, Ddosy 1, 1993, is:



Is the correct test for assessing the country whéw habitual residence under section
2(1)@(ii) of the Convention refugee definition withihg Immigration Act, R.S.C.
1985, c. I-2 as follows?

(i) The Applicant must first establiste factoresidence within a country.

(i)  The Applicant must establish that he leftathjurisdiction by reason of
persecution.

(i) Refugee status may be granted to such &lstd claimant againsiny of the
countries where he has residee factoresidence) and left for reasons of persecution
where he then demonstrates a serious possibilifgeo$ecution on return to those
places.

In my opinion, this is indeed a serious questiogarieral importance which warrants
certification pursuant to the Act.



