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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under section 65 of thdigration Act 1958the Act).

The applicant was born in Australia [in] 2009 amdhbher parents are PRC citizens, and the
applicant’s parents have asserted that the applisatateless.

[In] March 2009, an application was lodged on tppl@ant’s behalf with the Department of
Immigration and Citizenship for a Protection (CIX9¥) visa. The delegate decided to refuse
to grant the visa [in] June 2009 and notified thpleant of the decision and her review
rights by letter [on the same date].

The delegate refused the visa application on teestbathe applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

An application for review of the delegate’s deamswas lodged was lodged with the Tribunal
on the applicant’s behalf [in] July 2009.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under s4ection
11(1)(c) of the Act. The Tribunal finds that thgodicant has made a valid application for
review under section 412 of the Act.

RELEVANT LAW

Under section 65(1) a visa may be granted onlyafdecision maker is satisfied that the
prescribed criteria for the visa have been satisfi@ general, the relevant criteria for the
grant of a protection visa are those in force witenvisa application was lodged although
some statutory qualifications enacted since they a0 be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRgy to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @laA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
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outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Uselgion 91R(1) of the Act persecution
must involve “serious harm” to the applicant (seet®1R(1)(b)), and systematic and
discriminatory conduct (section 91R(1)(c)). Th@mression “serious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity to
earn a livelihood, where such hardship or denia@dtens the applicant’s capacity to subsist:
section 91R(2) of the Act. The High Court has expd that persecution may be directed
against a person as an individual or as a membeegodup. The persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by the
authorities of the country of nationality. Howey#te threat of harm need not be the product
of government policy; it may be enough that theegoment has failed or is unable to protect
the applicant from persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecutedsfamething perceived about them or
attributed to them by their persecutors. Howekierrhotivation need not be one of enmity,
malignity or other antipathy towards the victimthe part of the persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thirase “for reasons of” serves to identify the
motivation for the infliction of the persecutioithe persecution feared need nosbgly
attributable to a Convention reason. However,gmrson for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution éghrsection 91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to tlg@irement that an applicant must in fact
hold such a fear. A person has a “well-founded’febpersecution under the Convention if
they have genuine fear founded upon a “real chaotpérsecution for a Convention
stipulated reason. A fear is well-founded wheezéhs a real substantial basis for it but not
if it is merely assumed or based on mere specualatfo“real chance” is one that is not
remote or insubstantial or a far-fetched possipbiliA person can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.
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In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

T1 —Tribunal case file 0905355, folio numbered 1-16
T2 —Tribunal case file 0802315, folio numbered 7-19
T3 —Tribunal case file 0904334, folio numbered B-29
D1 — Departmental case file CLF2009/31875, folionbered 1-73.
D2 — Departmental case file CLF2008/1021, folio bened 1-299.

Evidence was given at a hearing held [in] Octol@&in relation to the applicant’s parents’
application (the first hearing) before the Tribuaaldifferently constituted (the first
Tribunal). Evidence was given at the hearings fialdAugust 2009 (the second hearing),
[in] August 2009 (the third hearing), and [in] Nonbker 2009 (the fourth hearing) before the
current Tribunal by [the applicant’s father] anldgtapplicant’'s mother]. Also at the fourth
hearing evidence was given by: [five names deletet81(2)]. The second, third and fourth
hearings were combined hearings, with consent, thighapplicant’s parents’ application for
review. The applicant’s parent gave evidenceattimbined hearings on behalf of the
applicant as well as themselves. A summary otthéence on the files, including from: the
Department’s Movement Records and Integrated Cienvices Environment (ICSE)
databases; material referred to in the delega¢eisidn; other material available to the
Tribunal from a range of sources and on the oralence as follows. An interpreter was
present at the hearings to assist the applicariis.applicant was not represented by a
registered migration agent.

Application Background

[In] November 2007, the applicant’s parents enteékaskralia on subclass 459 visas which
were valid until [date deleted: s.431(2)]. Theagisvere granted [in] May 2007.

[In] December 2007, the applicant’s parents loddped protection visa application (the
parents’ application). Certified copies of theailstpages of the applicant’s parents’ PRC
passports and pages with visas and exit and etaimyps were provided with their
application.

Also provided with the application was a typed aighed statement dated [in] December
2007 of the applicant’s father which was in Engligte first statement). The applicant’s
father later provided a submission in which hemokad that he did not prepare the first
statement. The Tribunal accepted the submissi@applicant’s father that did not prepare
the first statement and did not rely on the fitatement when making its findings

[In] March 2008, the applicant’s father providedtatement to the Department which was
typed both in Chinese and English dated [in] M&00B8 and signed by the first applicant
(the second statement) and supporting documentafiéso provided was an untranslated
document in Chinese, the translation for which esentually provided to the current
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Tribunal and the document is the property seizgteéferred to below. Also provided were
photographs of what appears to be the first apmiipeacticing Falun Gong in a Park and
handing out leaflets in front of a Falun Gong stamtie date stamp on all of the photographs
was [in] March 2008. Other supporting informatieas provided in relation to the lives of
applicant’s parents in Australia including: a tdatisn of the applicant’s father’s

Professional Qualification Certificate Level 4/Inteediate Skills Level dated [in] July 2007
which stated that the applicant’s father’s occupatvas Plumber; a pre-migration skills
assessment application outcome letter from TRAdat¢ September 2007 which stated that
for the skills assessment component of the migngtirocess the applicant’s father’s
occupation is General Plumber 4431-11.

[In] March 2008, the applicant’s parents were wi@wved (the first interview).

[In] March 2008, the delegate refused in separatgstbns to grant the applicant’s parents
protection visas.

[In] April 2008, the applicant’s parents lodgedagplication for review with the first
Tribunal (Tribunal file number 0802315) Providedhwthe application for review was a
statement which was typed both in Chinese and Emglated [in] April 2008 and signed by
the applicant’s parents (the third statement).oAlsovided were supporting documents
including a copy of the second statement and stipgaiocumentation attached to that
statement. The applicant’s parents also provideahapleted express mail service bill for an
item that was sent from PRC to the first appligarustralia which is post marked [in]
March 2008, together with 2 Australian Post arttol®e collected card.

[In] April 2008, the applicant’s parents also pmbet to the Tribunal two documents in
Chinese, one was the property seizure list. Astedion of the second document in Chinese
was eventually provided to the current Tribunal Hreldocument is the civil determination
document referred to below.

[In] May 2008, the applicant’s parents providedHe first Tribunal a further statement
handwritten in English dated [in] May 2008 and gdroy the applicant’s parents together
with supporting documentation (the fourth statememhe supporting information included
the applicant’s parent’s letter to the UNHCR anfdrimation on persecution of Falun Gong
in PRC including a copy of ‘Nine Commentaries oa @ommunist Party’ Also provided
were photocopies of 2 PRC identity cards under wiiere statements written in Chinese.
Translations of the 2 documents in Chinese weratea#ly provided to the current Tribunal
and they are the first spouse statement of [in] @98 and [name deleted: s.431(2)]
statement which are referred to below. The applisdather stated in the third statement
that there is only one Master of Falun Gong, Malstangzhi Li and they do not need to
certify who really practices Falun Gong. This isywhe does not need anyone to prove he
practices Falun Gong.

Also provided [in] May 2008, was information whiaidicated that the applicant’'s mother
was pregnant.

[In] June 2008, the applicant’s parents provideth&ofirst Tribunal a further statement

which was handwritten in English dated [in]June&@@d signed by the applicant’s parents
(the fifth statement). The applicant’s parentsestahat their relationship is bigamous
according to PRC Marriage Law and criminal law #mat the PRC government will sentence
them to 2 years imprisonment.
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[In] June 2008, the first hearing was held.

[In] July 2008, the applicant’s parents provideaidher statement to the first Tribunal which
was typed both in Chinese and English dated [i] 4008 and signed by the applicant’s
parents together with supporting documents (thih statement). In the sixth statement the
applicant’s parents referred to an attached nevespaficle on the treatment of Falun Gong
in PRC. Also provided was a response by UNHCRu¢oapplicant’s parent’s letter.

[In] July 2008, the applicant’s parents providedidher statement to the first Tribunal which
was typed both in Chinese and English dated [ily] 2008 and signed by the applicant’s
parents (the seventh statement). The seventimstatgrovided information in relation to
the applicant’s father's Falun Gong activities insfalia [in] July 2008.

[In] August 2008, the applicant’s parents provi@defdirther short statement which was typed
both in Chinese and English dated [in] July 2008 signed by the applicant’s parents (the
eighth statement) attached to which was furth@rmétion in relation to the applicant’s
mother’s pregnancy. The information indicated thatapplicant’'s mother was due to gove
birth on [date deleted: s.431(2)].

[In] September 2008, the first Tribunal affirmee tthelegate’s decision not to grant the
applicants protection visas.

[In] November 2008, the applicant’s parents lodgedpplication in the FMC.
On [date deleted: s.431(2)] 2009 the applicant bveas.

[In] March 2009, the applicant applied for a prai@c visa (the application). Provided with
the application was a submission of the applicgmai®nts on the applicant’s behalf dated
[in] March 2009 (the application’s submission).

[In] May 2009, the applicant’s parents were intewed as part of the applicant’s protection
visa application (the second interview).

[In] June 2009, the FMC set aside the decisioméndpplicant’s parents’ application and
remitted the matter to the Tribunal to be determhiaecording to law (Tribunal file number
0904334).

[In] June 2009, the delegate refused to grant pipdiGant a protection visa.

[In] July 2009, the applicant lodged an applicationreview with the Tribunal. Provided

with the application were a number of documentsciviiad also been provided with the
applicant’s parent’s application for review. Algmvided was a submission to the Tribunal
dated [in] July 2009 and signed by the applicapéigents on behalf of the applicant (the RRT
submission).

[In] July 2009, the applicant’s parents providedhe current Tribunal, in both the parents’
and the applicant’s application for review, a numiifesubmissions, including the former
representative’s conduct submission, and suppodiogmentation. The applicant’s father
provided a chronology of events which he had refegd to the documents where those
events were referred to (the first chronology)sdprovided was a submission typed in
English dated [in] July 2009 and signed by the i@pplt’'s parents together with supporting
documentation setting out the circumstances wtadhd the applicant’s parents delaying
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their departure from PRC after they obtained thsias (the delay in leaving PRC
submission).

Also provided to the Tribunal [in] July 2009 weheetdocuments in Chinese previously
provided to the first Tribunal without a translatioProvided with the documents were non
NAATI translations of the documents. There ar@@rtdocuments. The first consists of
three pieces of a torn document. The pieces hewe stuck onto another sheet of paper,
however, part of the original document is missifidpe translation states that the document is
entitled ‘Nanchung City Donghu District People’su@oPaper civil determination’ and is
dated [in] September 2004 (the civil determination)

The translation of the other court document sttitasthe document is entitled ‘Donghu
Districts People’s Court Seizure (seizure and ctitb@ property) list and is dated [in]
September 2004 (the property seizure list).

The applicant’s father also provided [in] July 2GD8opy of his pathology results and in an
accompanying submission typed in English datedJihy 2009 and signed by the applicant’s
he stated that the results prove he suffers froat. g8ubsequently the applicant’s father
provided to the Tribunal [in] July 2009 a medicattdicate from [doctor's name and medical
facility deleted: s.431(2)] dated [in] July 2009 ieln stated that the applicant’s father suffers
from gout with frequent exacerbations.

The applicant’s parents also provided photographguries the applicant’s father claimed
were inflicted by the Chinese police, his partitipa in Falun Gong activities in Australia
[in] March 2008, [in] April 2008 and [in] July 2008The applicant’s parents also provided
photographs of the applicant as well as assoc@tedments including a copy of her birth
certificate.

[In] July 2009, the applicant’s parents providedboth the parents’ and the applicant’s
application for review, a copy of the Complaintsiiand supporting documents they lodged
with the Office of the Migration Agents Registratiduthority (MARA) [in]July 2009. The
documents included the former representative’s gonsubmission.

[In] July 2009, the applicant’s parents providediagin both the parents’ and the applicant’s
application for review, copies of submissions anduinents previously provided [in] July
2009 and statements In addition the applicant'siia also provided the first spouse
statement [in] May 2008 and [name deleted: s.435{ajement [in] May 2008 together with
noon NAATI translations of the documents. Thesgeshents have a photocopy of the
Chinese identity card of person making the stateérmed under the copy of the identity card
there is a handwritten dated statement. The doctsa¢so have a date and time stamp from
a fax machine which indicated that the document®viaxed [in] May 2008

Provided [in] July 2009 to the Tribunal were funtis¢éatements. [Person A], a work
colleague of the applicant’s father provided a haiitten statement dated [in] July 2009
([Person A]'s statement). Also provided were typed statements claimed to be from
fellow practitioners at [Location 1] (the [Locatidi practitioners’ statements). The
applicant’s father also provided photographs of participating in Falun Gong
demonstration in Sydney [in] July 2009.

[In] August 2009, the applicant’s father providedpoth the parents’ and the applicant’s
application for review, a further submission typedEnglish dated [in] August 2009 and
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signed by the applicant’s parents to the Tribunaklation to the PRC government’s
surveillance of Falun Gong practitioners and th€RRvernment is again persecuting him
and also now his son (the Australian Falun Gongtp@ submission). The applicant’s
parents also provided two documents issued by 8etBgether with translations. The first
document is a subpoena [number deleted: s.43148Hdin] July 2009 issued to the first
applicant by the Department of Public Security migRiang City (the subpoena). The
second document is a notification issued to trst &pplicant’s son [name deleted: s.431(2)]
by the Department of Public Security of Pingxianty@ated [in] July 2009 (the son’s
notification).

[In] August 2009, a second hearing was held withdtarrent Tribunal which was
subsequently adjourned to [date deleted: s.43R@jlst 2009.

Provided at the second hearing was a second clugy)ah relation to both applications for
review, by the applicant’s father (the second chlogy). Also provided was a submission
on the treatment of ‘black children” and unmarnmedthers in PRC. The applicant’s father at
the fourth hearing stated that he obtained thisnssgion from RACS. Also provided was an
extract in English of the regulations on familynpténg of Jiangxi province downloaded from
the internet [in] August 2009.

[In] August 2009, a third hearing was held.

[In] August 2009, the applicant’s parents providedhe Tribunal, in both the parents’ and
the applicant’s application for review, a submissio relation to the adverse information
discussed with the applicant’s parents at the th@@aking (the first August response). In the
first August response the applicant’s father condéid that at the third hearing he stated that
he did not have any additional information to pdevi Provided with the first August
response were five articles downloaded from therigt [in] August 2009 from the Falun
Dafa Clearwisdom.net internet site in relationite Zhongnanhai protest on 25 April 1999.

[In] August 2009, the applicant’s parents providedhe Tribunal, in both the parents’ and
the applicant’s application for review, a furthabmission (the second August response) and
provided an article in Chinese downloaded fromitiernet [in] August 2009 and
photographs of Falun Gong protesting on 25 Apri94.8nd propaganda tools. At the fourth
hearing the applicant’s father stated that the quraiphs were downloaded from the internet.

[In] September 2009, the applicant’s father prodgida both the parents’ and the applicant’s
application for review, a further submission to Tréunal in which he claims that his son
was detained at his school [in] September 2008 imonths (the detention of the son
submission).

[In] October 2009, the applicant’s father providedboth the parents’ and the applicant’s
application for review, to the Tribunal a documien€hinese with an English translation on
the imposing of social levies and maintenance ifedgangxi province which was
downloaded from the internet [in] October 2009 s&\provided was a ‘notification’ dated
[in] July 1999 together with an English translatwhich is the document that banned Falun
Gong.

Also provided [in] October 2009 was further statetrfeom the applicant’s father (the ninth
statement) together with pictures of Falun Gongtsa at [Location 1] with [name deleted:
s.431(2)] being identified in the photographs imdhariting. Also provided was a statement
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in support of the applicant’s father being a FaBong practitioner in Australia from [name
deleted: s.431(2)] dated [in] October 2009.

[In] November 2009, a fourth hearing was held.

[In] December 2009, the applicant’s mother spokeebgphone with a Tribunal officer. The
applicant’s mother stated that the applicant’sdatind she went to the Chinese Embassy to
try and see if they could get the applicant a paisgs the delegate said she would be able to
get one and she will need ID in the future. Thpliapnt's mother stated that the staff at the
embassy said the applicant will never get a PRGgmatbecause he applicant’s father and
she had applied for a protection visa which mehag went against the PRC government.
The applicant’'s mother also stated that she additts give her a letter as to why the
passport was refused and was told no.

[In] January 2010, the applicant’s mother agairgrdne Tribunal in relation to the

applicant’s father and her going to the Chinese &8 as described by her in her telephone
conversation with a Tribunal officer [in] Decemi2810. The applicant’s mother described
the conversation they had at the Chinese Embassynitar terms to what she stated [in]
December 2009 except that the applicant’s motlser stiated that the staff at the Chinese
Embassy had stated that the applicant is a Chimegsanal.

The applicant’s claims

Breach of PRC family planning laws and why the apptants’ daughter cannot return to
PRC

At the second interview the applicant’s father \waked why his daughter could not return to
PRC and the applicant’s father stated that as dehaapplicant’'s mother are not married
and he has a son in PRC. He is divorced fromitssdpouse but is still married to his
second spouse. The applicant’s father statechtbataughter cannot return to PRC as you
have to register and to be able to be registerachgwe to meet the 4 qualifications: a legal
marriage certificate; a birth permission; a biréintiéicate from the local hospital; and a piece
of paper from the local police.

At the second interview the applicant’s fatheresdathat another reason why his daughter
could not return was because he is a Falun Goragifowaer and he already has another
child. The delegate asked what the applicanttseiaivhat would happen to the applicant if
she returns to PRC and the applicant’s fatherdthiz you have to have a household
registration. The applicant’s father confirmedtttiee applicant will be taken away from him,
they will be sentenced and fined. He will be fifeelB100,000 to RMB200,000.

At the second interview the applicant’s motherestahat the applicant could not return to
PRC because she was born in Australia and sheéharapplicant’s father are not married and
in an illegal de facto relationship so it is impb$sto get the household register for the
applicant. For the applicant’s future, and as thvapt the applicant’s father to still be able to
practise Falun Gong, they have applied to rema#uisiralia. The applicant’s mother stated
that in PRC to have a baby you have to be marneidhave a birth permission otherwise you
can be heavily fined.

The applicant’s father after an adjournment atséneond interview, stated that he cannot take
the applicant to the PRC consulate to apply foassport. In PRC for a child to apply for her
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own passport she must be over 16 years old. Tplcapt's father stated that the applicant
does not have a household registration and sheraeseet the standards to apply for
household registration.

In the application submission the applicant’s pteastated that for the birth of a PRC child to
be registered in PRC, their parents must be legadlsried. The applicant’s parents stated
that the PRC government does not recognise chilgfrearents who are unmarried and
cohabitating. The applicant’s parents stateddhatrriage certificate and a birth permit
must be produced. The applicant’s parents alg¢edsthat a birth certificate from the local
hospital and a census register certificate fromdbal police station must also be produced.
The applicant’s parents claimed that without the fonditions being met the applicant will
never have PRC nationality and will not have stpdgmit, living permit and working permit.
The applicant’s parents also stated they will bedimore than RMB100,000. The
applicant’s parents also stated that the applicantnot get a PRC passport or PRC identity
card in PRC. He also stated that as the appligastborn in Australia she has no reason to
go to PRC embassy.

The applicant’s parents, in the RRT submissionedtthat they are Han and, therefore, only
allowed one child. The applicant’s parents alstest that they will have to pay more than
RMB100,000 in fines and will be put in gaol.

In the RRT submission the applicant’s parents ataitihat their daughter does not have any
proof of identity from the PRC government and &tedess. The applicant’s parents refer to
the delegate making investigations with the Chirtesdassy or Consulate General and
referred to page 3 of the delegate’s decision. dpmicants also referred to the delegate
stating at the second interview that the contehlssodaughter’s application would be kept
secret. The Tribunal has considered what wasdsiatihe delegate’s decision and the
delegate on page 3 of the decision does not $tatddlegate investigated anything to do with
the daughter’s nationality at the PRC Embassy arsGlate General. Rather the delegate
referred to the applicants’ claim that they wous @ difficulties obtaining documentation
from the PRC Consular General and then referrédtiole 5 of the PRC Nationality Law
which stated that any person born abroad whosesaaee both PRC national shall have
PRC nationality.

The applicants, in the daughter’'s RRT submissitaimed that the delegate fabricated
information in relation to PRC family planning poli The applicants stated that they are
Han and, therefore, only allowed one child. Thiddmal has considered the country
information contained in the decision. The coumifgrmation relevance to the
circumstances of the applicants could have beelaerga in more depth, however, delegate
did referenced where the country information wagsed and there is nothing to suggest that
the information was fabricated.

In the daughter’'s RRT submission the applicants disagreed with findings of the delegate.
The applicants stated that the delegate did na habasis for the finding that their daughter
would not be subject to serious harm and systemattreating amounting to persecution as
her parents would pay the relevant fines or remtatn area in PRC where the one child
policy is not so strictly observed. Further, tipplecants stated that the delegate was naive to
think that the applicants could move to avoid pewsien as the PRC government controls all
cities in PRC.
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As referred to above, the secondary applicant spgkelephone with a Tribunal officer [in]
December 2009. The secondary applicant statedhédirst applicant and she went to the
Chinese Embassy to try and see if they could get tfaughter a passport as the delegate said
she would be able to get one and she will neecdhlfbe future. The secondary applicant
stated that the staff at the embassy said her dexugill never get a PRC passport because
first applicant and she had applied for a protectisa which means they went against the
PRC government. The secondary applicant alsodstase she asked staff to give her a letter
as to why the passport was refused and was told’he.applicant’ mother contacted the
Tribunal again [in] January 2010 about her andeghy@icant’s father going to the Chinese
Embassy. The applicant’s mother described theasation they had at the Chinese
Embassy in similar terms to what she stated [injddeber 2009 except that she also stated
that the staff at the Chinese Embassy had sta&tdhé applicant was a Chinese national.

[In] August 2009, the applicants provided to thétinal the RACS submission and an
extract in English of the regulations on familynpténg of Jiangxi province downloaded from
the internet [in] August 2009.

[In] October 2009, the applicants provided to tmdnal a document in Chinese with an
English translation on the imposing of social levaad maintenance fees in Jiangxi province
which was downloaded from the internet [in] OctoB@09. The translation of this document
is not complete as it refers to paragraphs 1, 8, 8, 10, 11, 12, 15, 20 and 28. In relation to
paragraph 6 there appears that there are subpginadrat only subparagraph 6 is quoted and
it states: ‘birth from remarraige, birth from bigaus marriage, levies will be seven times
more of the basic calculation index’” The calcwiatindex was not provided by the
applicants.

At the third hearing the Tribunal discussed witl #pplicant’s parents their claims in
relation to whether the applicant could be regestexhich is set out below.

The parents’ claims including in relation to the aplicant’s father’'s Falun Gong
practice

The Tribunal in relation to all of the applicanparents’ claims, which are summarised
below, the Tribunal relied on all of the evidenoe anformation provided to the Tribunal
(Tribunal file numbers 0904334 and 0802315) anasetn the Tribunal’s decision in
relation to the parents’ application for reviewiftmal file number 0904334).

Country information on Jiangxi Province family planning laws

Country information indicates that individuals wiave children in breach of family
planning laws must pay a Social Compensation Feeder for their child to obtain
household registration. The information below tedao PRC generally as well as to some
provinces, however, there is no specific informaiio relation to Juangxi.

On 7 December 2007 The Department of Foreign Affaid Trade (DFAT) reported that:

According to the official policy, parents wishing dbtain a residency permit for their
children in a particular area will generally be jeabto the one child policy, regardless of
where their children were born. This means thahim&Xe person wishing to register their
overseas born children would generally be requinguhy the stipulated fine (Department of
Foreign Affairs and Trade 200DFAT Report No. 746 — Chin&RT Information Request:
CHN32483 7 December).
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A 2004 DFAT report on family planning in Fujian &a that “evidence suggests that the
problem of registration of children can be overcdmgpayment of an extra fee of several
hundred or thousand RMB” (Department of Foreigneikff and Trade 200DFAT Report
287 — RRT Information Request: CHN166289 April).

A DFAT report dated 15 October 2004, which contadsgice concerning registering
children in Guangdong states that:

The Guangdong's family planning regulations dospeicify penalties or discriminatory
treatment directed at children born outside of raga. The penalties are directed at the
parents (see D abovéjollowing payment of these penalties, all registedechildren are
entitled to access health and educational facilité If the penalties are not paid, the child
remains unregistered (Department of Foreign Affairs and Trade 20D#AT Report No.
330 — RRT Information Request: CHN16986% October).

A Chinese speaking Tribunal officer reviewed then€@ke language version of thiangxi
Provincial Population and Family Planning Ordinan2602. The Tribunal officer advised
that the family planning ordinance does not speitieyamount of the social compensation
fine levied for out of plan birthsliangxi Provincial Population and Family Planning
Ordinance(Promulgated 29 July 2002, Effective 1 Septemb@220iangxi Province
Population and Family Planning Commission)

The US Department of State (USDOS) 2@ina Profile of Asylum Claims ar@ountry
Conditionsprovides information on social compensation fimediangxi province. The
report provides the following relevant information:

Jiangxi Province

According to a Xinhua News Agency report in Febyu2004, new provincial regulations

state that couples without an official marriagditieate who produce offspring will be fined
1.05 times the baseline income for their locdlitiyone or both of the members of the couple
is younger than the lawful marriage age, the fisesrto 1.75 times the baseline. Couples who
give birth in violation of the “one child policy’ilvface fines of up to 3.5 times the average
annual local per capita incoi@he average annual income of Jiangxi’s urban essin

2003 was roughly 6,900 renminfaibout $83C} for rural households, the figure was around
2,000 renminb{about $240§ (US Department of State 200Zhina: Profile of Asylum

Claims and Country ConditiongPolitical Asylum Research and Documentation Servi
website, May http://www. pards.org/paccc/china_n2807.doc — Accessed 4 March 2008).

At the third hearing the Tribunal asked where thpliaant’s father obtained his submission
on ‘black children’ and the first applicant staRACS. The Tribunal discussed with the
applicants the country information set out abowe hwat the country information suggests
that if a fine or compensation is paid a child barregistered and then the child will be able
to access education and health services. Therallstated that if the Tribunal does not
believe the applicant’s father is a Falun Gong titianer then they can return to PRC with
the applicant and the issue is whether they cartlpafine so the applicant can be registered
and then access private education and health.Tribenal referred to the country
information and stated that the country informai®a little out of date but suggests the fine
would be up to 3.5 times the local per capita ineamhich was for an urban resident was
RMB6,000 and for a rural resident it was RMB2,0abe Tribunal referred to the
applicant’s father stating he earned in PRC RMBR ,@0nonth which indicates that the
applicant’s father had the ability to earn enougpdy the compensation fine or had the
resources to pay the fine. The applicant’s fashated that whatever he says the Tribunal



85.

86.

87.

88.

89.

does not believe and the fine will be RMB100,000RMB2,000. The Tribunal stated that it
would be 3.5 times the average income so 3.5 x RPEBR The applicant’s father stated his
house is gone, he had diseases and they haveadaebts. He borrowed RMB20,000
before he left and for his parents health carepleatsmore than RMB30,000. Their child is
so little so how can they survive in another cifihe applicant’s father stated he has been
suffering from this pain every day. He does natehany money even to catch the bus and if
whatever he says is not taken to be true then there point in living.

However, in contrast to the applicant’s fatheratenents set out above, the applicant’s
father provided to the Tribunal a statement fromrfien A]] dated [in] July 2009 in which
[Person A] stated that the applicant’s father hasked at a furniture factory with him from
February 2008 until now. The applicant’s fathesoadtated at the fourth hearing that he
practised Falun Gong on the weekends because ks aod he referred to buying a second
hand car. The applicant’s father also providethéoDepartment: a translation of his
Professional Qualification Certificate Level 4/Inteediate Skills Level dated [in] July 2007
which stated that the applicant’s father’s occugratvas Plumber; and a pre-migration skills
assessment application outcome letter from TRAdat¢ September 2007 which stated that
for the skills assessment component of the migngtrocess the applicant’s father’s
occupation is General Plumber 4431-11.

The applicant’s father also has claimed at thersg@md third hearings that he worked in
PRC as a plumber for the water company for 21 yeldesthen worked at [Business A] from
October 2005 to October 2007 where his title wasiiBass Manager and there were four
people in the Department which was known as [Depamt name deleted: s.431(2)]. The
applicant’s father also stated that at [Busineshé\garned, when the business was going
well he could earn RMB2,000 to RMB4,000, howevemstimes it can be as low as a few
hundred but the average is RMB2,000.

The applicant’'s mother at the third hearing staited at [Business A] she did office work,
typing and simple translations. Her salary was RBIBto RMB1,000. In Australia she
worked in a restaurant for 3 to 4 months and léftmwshe became pregnant.

Country information on bigamous relationships

The applicant’s parents have claimed that as theyiang in a de facto relationship and that
they are in a bigamous relationship. As discussehe third hearing, on the country

information set out in the parent’s decision, thpleant’s parents are not married so they are
not in a bigamous relationship.

Country information in relation to the applicant’s nationality

The Nationality Law of China clearly defines thatas of overseas-born Chinese regarding
claims to Chinese nationality and/or one’s abildyapply for Chinese nationality:

Avrticle 5 states:

Any person born abroad whose parents are both €hinationals or one of
whose parents is a Chinese national shall haveeS&inationality. But a
person whose parents are both Chinese nationalssagdboth settled abroad,
or one of whose parents is a Chinese national asdéttled abroad, and who
has acquired foreign nationality at birth shall have Chinese nationality.
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(Nationality Law of the People's Republic of Ch{aalopted 10 September 1980), The
Government of the Hong Kong Special AdministraiRegion Immigration Department
website http://www.immd.gov.hk/ehtml/chnnationalityhtm - Accessed 13 October 2008 —
\\melsrvl\melreAINTERNET\chn33883.web.doc).

Also relevant is section 12 of the Australi@iizenship AcR007 which states as follows:
12 Citizenship by birth

) A person born in Australia is an Australianzen if and only if:
(a) a parent of the person is an Australian citizera permanent resident, at the
time the person is born; or
(b) the person is ordinarily resident in Australiecoughout the period of 10
years beginning on the day the person is born.

The applicant’s parents have claimed in the prmpatisa application that their citizenship is
Chinese and their country of forme habitual restéeis PRC. They also provided with the
protection visa application certified copies of ttetail pages of their passports and the pages
with visas and exit and entry stamps.

FINDINGS AND REASONS

The applicant’s parents have asserted that theécappis stateless. On the applicant’s
parents’ claims to be citizens of PRC and their Ria€sport copies of the details pages of
which were provided to the Department the Tribdimals that the applicant’s parents are
citizens of PRC. Article 5 of the Nationality Laaf PRC state that a person born abroad one
or both of whose parents are Chinese national$ @lisalbe a Chinese nationality unless, one
or both of the parents have settled abroad anddhson has acquired a foreign nationality.

The Tribunal has found that the applicant’s paramscitizens of PRC and as she has only
resided in Australia since her birth [in] 2009, Téunal finds, pursuant to section 12 of the
Australian Citizenship Act, that the applicant & an Australian citizen.

On all of the above findings the Tribunal findsyguant to Article 5 of the Nationality Law
of PRC, that the applicant is a citizen of PRC.

The Tribunal also notes that the applicant’s claiasswell as her parent’s claims, relate to
persecution the applicant and her parents willesuffthey returns to PRC

For all of the above reasons, the Tribunal willegssthe applicant’s claims against the
country of PRC.

Credibility in relation to the applicant’s parent

For the reasons given in the applicant’s parergtggion (Tribunal case file 0904334) (the
parents’ decision), the Tribunal finds that thelagmt's parents are not credible witnesses.

THE APPLICANT'S CLAIMS

For the reasons set out in the parent’s decisief ttbunal has found in relation to the claims
on which the applicant is relying as set out ingheagraphs below.
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Father is a Falun Gong practitioner

The applicant has claimed that if she returns t€ BRe will be persecuted because her father
is a Falun Gong practitioner.

The Tribunal in the parents’ decision did not ac@eyy of the applicant’s father’s substantive
claims as to his conduct and experiences in PR fricoming to Australia and the

Tribunal in this decision, for the same reasonthad ribunal in the parents’ decision, also
makes the same finding.

For the reasons set out in the applicant’s parelasision, including the Tribunal’s findings
that the applicant’s father is not a credible wsthand that the Tribunal does not accept any
of his substantive claims as to his conduct aneée&pces in PRC prior to coming to
Australia that the Tribunal finds that the applicaufiather was not a Falun Gong practitioner
in PRC. The Tribunal in the parent’s decision atee that the applicant’s father practised
Falun Gong at [Location 1], attended the study grau[address deleted: s.431(2)], and
attended 2 events at the Town Hall to remembeptaetitioners who were persecuted on 20
July 1999. Although there is limited supportingprmation the Tribunal will also makes its
findings on the basis that the first applicant asgeople to quit the communist party; and
went to the Chinese consulate twice in NovembeBXatl four times in April and May
2009. The Tribunal in this decision will also agtthat the applicant participated in Falun
Gong activities in Australia as set out above.

For all of the reasons set out in the parent’sgiee) including in light of the Tribunal’s
finding that the applicant’s parents are not aitdedvitness and that the Tribunal does not
accept any of the applicant’s father’s substantlaens as to his conduct and experiences in
PRC prior to coming to Australia as well as thébtinal’s finding that the applicant’s father
was not a Falun Gong practitioner in PRC, the Trddus not satisfied that the first applicant
will practise Falun Gong in PRC if he returns to®R

For all of the above findings and reasons the Taalso finds that there is no more than a
remote chance that the applicant’s father will bespcuted in PRC because of his Falun
Gong activities in Australia.

On the evidence, information, reasons and findsggout in the parents’ decision, and on the
above findings and reasons, the Tribunal finds ttiagpplicant will not be persecuted either
now or in the reasonably foreseeable future ifwhere to return to PRC with her parents
because her father is a Falun Gong practitioneeomother is associated with a Falun Gong
practitioner For similar reasons the Tribunal dieds that the applicant will not be taken
away from her parents if they return to PRC.

Breach of PRC family planning law findings

There was no claim made by the applicant’s paratisthey would not pay any social
compensation levy. In light of the country infoiea the Tribunal is satisfied that the fines
for couples breaching Jiangxi family planning lavith the exception of bigamous marriages
and remarriage, is up to 3.5 times the local ppitaancome. For all of the reasons and
findings set out in the parents’ decision, the inil is satisfied that the applicant’s parents
have the financial resources or would be able tainlthe financial resources to pay any fine
levied as they have breached the family planning &ven if the first applicant had to pay
back RMB20,000 (around AUD3,284.75) he borrowed/al as a social compensation levy
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of around RMB33,666.61 (AUD5,528.17). Further,reifdhe fines were RMB78,553.09
(AUD12,899.47) as they were fined on the basis loifth in a remarriage or a bigamous
marriage, which the Tribunal does not accept, thieuhal is satisfied that the applicant’s
parents have the financial resources or would ketatlobtain the financial resources to pay
any fine levied and would do so as required byghafamily planning law.

For reasons set out in the parents’ decision aad tibunal’s finding that the applicant’s
parents are not credible witnesses, the Tribunsdtisfied that the applicant’s parents were to
return to PRC and have to pay a social compensttienthey would be able to do so and
would do so when required by Jaingxi family plamniaws. The Tribunal is also satisfied,
particularly on the country information, that orthe applicant’'s parents have paid any social
compensation levy the applicant will obtain houddhegistration even if she did not meet
the 4 qualifications the applicant’s parents claimere needed for household registration: a
legal marriage; a birth permission’ a birth cectfie; and a piece of paper from the local
police station. The Tribunal is also satisfiedtipgalarly on the country information, that the
applicant will obtain household registration evkaugh she was born in Australia. Further,
the Tribunal is satisfied that once the applicad bbtained household registration the
applicant and will be able to access public edooatiealth and welfare services in PRC.

Therefore, pursuant to section 91R of the Act thibuhal finds that, if the applicant and her
parents were to return to PRC, the applicant wooldsuffer serious harm in the reasonably
foreseeable future due to her birth being in breddPRC family planning laws Therefore, it
follows that the Tribunal is not satisfied that #ygplicant has a well founded fear of
persecution for a Convention reasons due to hengsirclaimed breached of PRC family
planning laws.

Visit to the Embassy and the applicant’s passport

In relation to the applicant’'s mother’s claim mduig December 2009 and [in] January 2010,
that she and the applicant’s father had gone t®BR€ Embassy and what was discussed at
the Embassy, the Tribunal, in light of the Tribuadinding that the applicants are not
credible witnesses, is not satisfied that the applis went to the Chinese Embassy in relation
to their daughter’s passport. In the alternatexen if the Tribunal accepts the applicant’s
parents went to the Chinese Embassy in relatidheio daughter’s passport, the Tribunal is
not satisfied that they informed staff at the Enslyabat they had applied for protection visas
or that the staff at the Embassy stated that Heat tlaughter will never get a PRC passport
because the applicants had applied for protecigasy Further, in light of the above and the
country information the Tribunal is not satisfiédt the applicant would not be issued with a
PRC passport or travel document.

Overall finding

In the Tribunal’s view, the evidence does not d&hlihat there is a real chance that the
applicant will suffer persecution for a Conventr@ason either now or in the reasonably
foreseeable future if she returned to PRC. Haxeéggrd to the above the Tribunal is not
satisfied, on the evidence presently before it, tima applicant has a well founded fear of
persecution for a Convention reason if she retutad®RC in the foreseeable future.



CONCLUSIONS

110. The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theeetbe applicant does not satisfy the
criterion set out in section 36(2)(a) for a prot@tivisa.

DECISION

111. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44heMigration Act 1958

Sealing Officer’s I.D. prrt44




