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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Syasaived in Australia on [date deleted
under s.431(2) of thligration Act 1958&as this information may identify the
applicant] October 2010 and applied to the Depantro€lmmigration and Citizenship
for the visa [in] June 2011. The delegate decide@fuse to grant the visa [in]
November 2011 and notified the applicant of thesieo.

The delegate refused the visa application on tkeslihat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal [in] Decembeil for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Austald whom the Minister is satisfied
Australia has protection obligations under the 1@8hvention relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together,
the Refugees Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingtticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

17.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387 anéippellant
S395/2002 v MIMA2003) 216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl@&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if



18.

stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiameigertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

19.

20.

21.

If a person is found not to meet the refugee ddtein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia to whom the Minister is saiesf Australia has protection
obligations because the Minister has substant@almgis for believing that, as a
necessary and foreseeable consequence of theaag®ing removed from Australia
to a receiving country, there is a real risk thebh she will suffer significant harm:
s.36(2)(aa) (‘the complementary protection crite?io

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdlveie arbitrarily deprived of their life;

or the death penalty will be carried out on thespar or the person will be subjected to
torture; or to cruel or inhuman treatment or pumeht; or to degrading treatment or
punishment. ‘Cruel or inhuman treatment or punishimélegrading treatment or
punishment’, and ‘torture’, are further definedsis(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an afélae country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant Inaror where the real risk is one faced by
the population of the country generally and isfaoed by the applicant personally:
s.36(2B) of the Act.

CLAIMS AND EVIDENCE

22.

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal
also has had regard to the material referred therdelegate’s decision, and other
material available to it from a range of sources.

Protection Visa Application

The Form

23.

According to the information provided in the applt's protection visa application, he
was born in [Town 1], Syria in [date deleted: s3]l He lists his profession before
coming to Australia as ‘student’. He was an armpn&cript’ from May 2005 to June



2007. He states that he resided at a single adur&gia from January 2000 to
October 2010. He departed Syria legally using apas issued in his own name.

Written Statement

24. In a statement attached to his application forodgation visa, the applicant made the
claims set out below:

5. lam a Druze and remain a committed member ofaitly.

6. | arrived in Australia [in] October 2010, ontadent visa. | am currently [studying]
at [State 2] TAFE.

7. My parents and 6 siblings continue to resid8yna. | also have one [sibling] who
resides in [City 3] and is an Australian citizen.

8. Between the periods May 2005 until June 200Ad completed national military
service.

9. However, given the current political violendealve been recalled as | am a
reservist.

10. 1 do not wish to complete military service bhesal oppose the current regimes
mistreatment of political dissidents. | did not wi® serve a regime which slaughters
its own people.

11. I fear that if | return to Syria | will be immdmtely detained by the Syrian
authorities and suffer severe mistreatment amognéirpersecution because of my
objection to complete military service.

12. I will suffer mistreatment because of my poétiviews and regarded as a
political dissident.

13. Since the political uprising calling for thesting of the current regime, Syrian
military have been used by the central authorttieguash the demonstrators. They
have inflicted over 1500 deaths and many thousaraits have been injured. The
Syrian army has turned against its own peopleabiyutlamping down on protestors.

14. Accordingly, | do not wish to serve a regimdakhhas lost its legitimacy and
turns its guns on its own people.

Departmental Interview

25. The applicant was interviewed by a delegate oMiester [in] October 2011. The
Tribunal has listened to the audio recording ofititerview and what follows is a
summary of the applicant’s oral evidence to theglate.

26. The applicant stated that his brother who was $tgdat the university has been called
to complete his compulsory military service. Haetiathat his family’s situation in
Syria was ‘good’ and he had nothing to add in tegard.

27. The applicant stated that before he came to Austialabout September 2010, the
police went to his house and told him that he leesktve in the army if he was called.



28.

29.

30.

31.

32.

33.

He was told that he had to be ready at any timeatained that he was given a secret
name and told that when he hears the name beilegl ¢galthe media he would have to
be ready to serve. About two months before theviee, the police went to his house
and asked about him. This meant that they wantéakeohim away to serve in the
army. He was not sent any documents or lettersallyswhen the police come to notify
someone about a recall, the person has to sigpex pa proof that he has been
notified.

The applicant stated that he would have servedaratmy if Syria had to fight a
foreign country. However, if he were to go backiwild have to defend the President
who is killing the demonstrators.

The applicant stated that in July or August 20ElLpbsted a video critical of the Syrian
government on Facebook. However, he took it dower &e was advised by a friend
that this may cause a problem for his family.

The applicant stated that a pro-government rally arganised in [City 3], but not
many people attended. In connection with the réfig,government took statements or
information from people about other Syrians whorld attend the rally. They drew
the conclusion that those who did not attend wategovernment.

The applicant stated that if he were to returnytoeGhe will be asked why he did not
return earlier to serve in the army and he willdizelled a traitor. He will be told that
he knew he was going to be called but he did natmeHe explained that one needs
not oppose the regime. Not expressing supportiregime is sufficient to attract
punishment.

The applicant stated that his brother is fine bsedus father paid money to have him
transferred [to Damascus] which is safer.

The applicant stated that other than what is statéds claims, he has no interest in
politics or religion.

The Delegate’s Decision

34.

The delegate found that the applicant’s underlyeegson for objection to military
service is his political opinion. However, he fouhdt there was insufficient evidence
to support the applicant’s claim that he will bédexhupon to serve as a reservist or that
he will be targeted as a traitor because he hadinad overseas instead of returning to
support the regime. The delegate found that thécgpp has received no threats and
his family in Syria have not been subjected terdatment due to the applicant’s failure
to attend a pro-government rally in [City 3] or base he had briefly posted a video on
his Facebook page. The delegate found the appbdaatr of persecution is not well-
founded.

Application for Review

35.

The applicant was represented in relation to thive by his registered migration
agent.



The Hearing

36.

37.

38.

39.

40.

41.

42.

43.

Theapplicant appeared before the Tribunal via videk-lip from [City 3] [in]
February 2012 to give evidence and present argwanéhe Tribunal hearing was
conducted with the assistance of an interpretérenArabic and English languages.
Due to problems relating to the standard of intetipg, the Tribunal adjourned the
hearing. The hearing resumed [in] March 2012 withassistance of a different
interpreter in the Arabic and English languages

The applicant was asked about the preparationscdpyplication for a protection visa.
He stated that he was assisted by his represaentatcompleting his application for a
protection visa and the accompanying statementadd&rmed the accuracy of the
contents of both documents and stated that heddidish to change any of the
information contained therein.

The applicant stated that he was born in [TowmJ{late deleted: s.431(2)]. He
resided at the family home with his family until®Pwhen he moved to a flat in [Town
1]. He resided at that apartment until his departtom Syria. He explained, however,
that occasionally he resided with friends in Damastle stated that he first arrived in
Australia in November 2007 and remained for aboodiths. He returned to Australia
in October 2010.

The applicant stated that he completed high sand®illage 4] and in 2004 entered
university in Damascus. However, he resided mam[ffown 1] as it was expensive to
rent a flat in Damascus. He only spent three daysek at university and during these
periods he either commuted from [Town 1] or stayti friends in Damascus. The
applicant stated that he did not complete his [Brtdegree] because in May 2005 he
was called to serve his compulsory military servide completed the service about 2
years and 1 month later. Following his dischargéune 2007, he intended to return to
university. Instead, however, he decided to leaeecbuntry.

He was asked about his military service. He stttatihe served in the Special Forces.
It is one of the most difficult regiments to semeThis regiment is usually required to
engage in combat and was responsible for invadetzahon 30 years ago. He stated
that he did not like serving in the army becausdibenot like the hardship he was
subjected to.

He was asked about his family. He stated thatdifeef is currently working in [another
country] and his mother continues to reside inlpgé 4]. He has [seven siblings]. He
stated that one of his [brothers] is currently segn the army and [another one of his
siblings] is in Australia.

The applicant stated that [his brother] was catiteperform his compulsory military
service. He is currently based in Damascus. Heagxgdl that [his brother] was
studying at university when he was called to seleehas been allowed to return to
university in order to sit his exams. He stated bexause his brother is based in
Damascus, he is under less pressure.

He was asked whether he was ever a member of @ciatsd with any political or
religious party, movement or organisation. He $amdvas a member of Baa'th at



44,

45.

46.

47.

48.

university as membership is compulsory in Syriawieer, he was not active and
disliked the party.

The applicant was asked if he has in fact beerlleecas a reservist. He stated that
when one applies for a passport one needs tolgdeafrom his military camp for the
passport office. Under Syrian law one has to inftmmauthorities when one departs
Syria, as well as when a person intends to remanseas for 3 months. He had to
watch out in case he was recalled through the T8foi® he departed Syria again in
2010 he did not notify the authorities becauseitendt think that the country will
undergo the crisis it is currently experiencingring the last few months the military
police went to his house asking about him. Howethexy did not tell his parents why
they wanted the applicant. He was asked how he km®ewas wanted in order to serve
in the military. He said he was not sure. A fewslhgfore he departed Syria, he was
told that he has been called as a reservist ahddhéo sign a document. He then
departed as soon as he could. The Tribunal notgdSyria was not experiencing
problems around October 2010. He was asked whytidéen recalled at that time.
He stated that it was a routine that happenedhaltime. People are either called to
serve in the army and there is no point in argwitg the authorities.

The Tribunal asked the applicant why he had todddélegate that he had been recalled
in July or August 2010. He explained that the auties visited his house twice. The
second time the authorities had visited his hoeskdd travelled to Jordan on two
separate occasions in order to sit for his IELTSS a&d collect his result. Upon his
return to Syria on each occasion, he was questibpdlde authorities because they
thought he wanted to go to Israel. They also askedwvhy he wanted to migrate to the
UK. In fact, he had only visited the British Courtoi book his IELTS test. The

Tribunal again asked the applicant why he hadtteddelegate that he had been
recalled in July or August 2010.

The applicant was asked why he did not want tarmetin Syria. He stated that if he
were to return to Syria he will be asked why hagased the regime and wrote about
the regime on Facebook. He has recently heardathamber of soldiers had been shot
dead because they had refused to serve. He shiiieldet fears being questioned and
mistreated for opposing the regime.

The applicant was asked why the authorities wittpere him to be anti-regime. He
stated that he wrote about the regime and postetbgfaphs on his Facebook page. A
friend told him that he should be fearful for higety and the safety of his family. He
took off the material from his Facebook page adtereek. It is illegal for any Syrian
citizen to oppose the government. He was askedhetyelieved that the material he
posted a year ago may have come to the attentihreauthorities. He stated that the
authorities rely on their investigations. His uniclgAustralian city deleted: s.431(2)]
opposes the regime and he has been told that blis’'siname is on a black list and he
is not allowed to return to Syria.

He was asked about the rally in [City 3]. He stéteat a rally supporting the Syrian
government took place in May or June 2011. The ralls organised by pro-Syrian
organisations. The rally was filmed and the vides\sent to Syria. The applicant did
not attend the rally. He is concerned, howeverabse the government would be able
to recognise those who are opposed to and thoseswdport it. Everyone knows that
he is opposed to the regime and that he did ndicgeate in the rally. He was asked



49.

50.

51.

52.

why the Syrian authorities would think that thes@a he did not attend the rally was
because he is opposed to the regime. He statetlghed expressed his opinions to
other Syrians who were now aware of his views.SAltian returnees are stopped at the
airport and questioned about the place they wesiding in and their activities.

He was asked if his family has been subjected tm et harassment. He said ‘no’.

The Tribunal put to him that he has provided nalerce to show that he had been
called as a reservist. He stated that if one iedab the army, he has to report
immediately. No one is allowed to oppose that. Mémopsands have been killed and
thousands more have been displaced. He statethéhBresident is running the

country, his brother is running the army and hiews running the ministries. He does
not want to serve these people. He stated thagahernment wants him to appear on
TV and denounce everything. The government isnijllbeople and he does not want to
kill anyone or anyone to kill him.

It was put to the applicant that under Syrian lawould have been required to obtain
permission or exemption from the authorities ineor leave. He stated that as soon as
he obtained his visa, he left the country and didraquire an exemption.

The applicant’s representative reiterated the asgusput forward in his submission of
[March] 2012. It was submitted that, given the eatrevents, the applicant is likely to
be called as a reservist and the applicant isipally opposed to the regime’s slaughter
of its own people. The applicant does not wishubhpmself in the position of being an
instrument of oppression. He was prepared to camplis compulsory military service
previously because the circumstances in Syria @iffierent at that time. The applicant
objects to serving in a military which is turnirtg weapons against its own people. If
the applicant were to voice his objection, he wdagdilled as country information
would show.

Evidence from other Sources

53.

The following extract from the International Crigésoup’s (ICG) Policy Briefing on
Syria chronicles and details the escalating Synregiime repression and human rights
violations:

[T]he regime has dramatically escalated its repmas&or the past several weeks, it
has undertaken military operations designed tohcaumsed resistance, which itself
had intensified in reaction to the security sersidgutal suppression of protesters. It
has used heavy weapons against residential arapging civilians in the crossfire.
In Ba-ba ‘Amro, a tightly-knit conservative distriaf Homs, a month of relentless
bombing forced opposition armed groups to retteatjing the area destroyed and
deserted; although civilians presumably were netsjgally tar-geted, the regime
made no serious effort to spare them, nor haivsrany concern for residents
displaced by the confrontation. In many parts ef¢buntry over which it recently
has regained control, there is evidence of exterisioting by loyalist troops.

Allegations of summary killings, disappearancebiteary arrests and other forms of
abuse are as rampant as they are difficult to deatinBut it is even more difficult to
identify a single regime measure designed to atewuhe suffering of beleaguered
communities; instead, army troops and securityisesvhave carried out operations
that are tantamount to collective punishment.



Over time, the regime’s modus operandi has shiftethe conflict’s early stages, it
held back its security forces to some degree, agthdhis was overshadowed by the
routine beating of demonstrators, torture of det@#) overreaction to genuine threats
and deliberate provocation of incidents in ordegustify opening fire. During this
period, protests by and large were gaining momenturestioning the regime’s
viability and causing considerable anxiety withgnanks.

Mid-summer 2011 marked the transition to what isvin as the security solution —
namely, the regime’s decision to give security mewva freer hand to contain and roll
back the popular movement. They attempted to doysmmpartmentalising the
territory through a network of check-points; stiatirhg sectarianism to strengthen
communal divisions; and using scare tactics tostate the wall of fear. The tactics
largely backfired. Protesters redoubled ef-fortbridge geographic, social and
confessional boundaries and developed an incrdgsiaghisticated culture of
dissent, in which singing, dancing and political were deployed as counterpoints to
the regime’s crude methods. In tandem, armed ofipogjroups gradually organised
themselves to protect areas in which such irrevetisrplays could proceed. Fighting
back lightly-armed security personnel and theiiliein proxies (known as shabbiha),
these anti-regime neighbourhood vigilantes wenmegadiby a small, steady stream of
army defectors.

As they grew in number and confidence, these oppogjroups increasingly went
on the offensive, weeding out inf[Village 4]ts,dking snipers, attacking checkpoints
and ambushing busloads of loyalist troops. In @ti8yria in particular, they also
became caught up in communal strife, as predomin&aomnni armed groups faced
off with pre-dominantly Alawite security forces,a¥biha and their own, pro-regime
neighbourhood vigilantes. Tit-for-tat killings elsband flowed but progressively
became a daily pattern. The criminalisation of &eta within both the security
services and opposition, searching out and preymigew resources in an emerging
‘economy of violence’, took several forms, notakignapping for ransom and car-
jacking. Contrary to regime claims, religious fundantal-ism at this stage, though
present, was not a prevalent feature of the ogpasit

While activists clung to a virtuous narrative, emgising peaceful protests and
ignoring these more ambiguous trends, the regimh@dicisely the opposite. The
picture it painted had it struggling to restore lamd order, and it blamed the
deteriorating situation on virtually everything xtremism within society, foreign
media fanning the flames and a global conspirasgve its own security personnel’s
behaviour.

By early 2012, pressure was building both from withe regime’s ranks and from

its social base to hit even harder and crush thestinArmy units carried out military
operations, first in the vicinity of the capitaktihat flashpoints throughout the
country in order to reclaim territory that had g regime control. By deploying
elite units with overwhelming firepower, the regis®on was in a position to declare
a string of ‘victories’ against a ragtag, ill-eqpgul and scattered insurgency. But this
apparent success concealed deep-seated probleenigfiiing came at a huge cost to
civilians and, in its aftermath, security forcegaged in widespread abuse, further
radicalising large swathes of society.

Under such conditions, it is highly difficult to agine a return to normalcy.
Residents, viewing the presence of ruthless, santaecurity forces as akin to a
foreign occupation, presumably will subject thensmiper attacks and ambushes. In
turn, security forces will resort to yet more atseslisappearances and killings. All of
which looks likely to fuel a drawn-out insurgenayniter-insurgency struggle.



In the process, there is reason to believe thedopposition groups themselves may
have begun to change. They initially grew out peaceful protest movement that
sought protection from the security services; at gense, their legitimacy derived
from a popular mandate of sorts. Although some etémengaged in criminal

activity and perpetrated inexcusable acts of vicdetheir behaviour for the most part
was constrained by the need to safeguard civil@efgnd the aforementioned
‘culture of dissent’ and assist in the overarchlagitimate goal of toppling the
regime by demonstrating its lack of support ongtneets. This implicit

understanding appears to be coming to an end.

As the regime, feeling emboldened, systematicaligets opposition strongholds and
suppresses all forms of protest, armed opponeetikety to adopt new methods and
increasingly rely on guerrilla warfare. Under thcenario, they will retreat when
loyalist troops prove overwhelming, redeploy toesthreas and spoil whatever
‘progress’ the regime will claim to be making, fslling a pattern withessed in other
insurgency/counter-insurgency dynamics. Indeed egethe regime effectively
shrinks the space available for peaceful protésisll be unable to reduce the armed
groups’ manoeuvring room as long as it cannot nbsmaelations with the
communities within which they evolve.

The growing disconnect between an insurgency grapalar movement which to
date had been deeply intertwined could have serepercussions, a fear shared by
anti-regime activists in Syria and abroad. It cquidduce an even more scattered
armed opposition (in the absence of a clear colleqtroject) with a more
pronounced religious ideological underpinning (fmk of an alternative over-
arching narrative) and resorting to more extrennm$oof violence (in light of the
failure of all other options and as the image pkaceful popular uprising gives way
to the reality of a ruthless struggle to the biged). Should religiously-oriented Gulf
states and Islamist networks come to play a preamiirole in arming or supporting
the opposition, as is very possible, there is eveagon to believe they will play an
equivalent role in shaping its ideological outlaskwell*

54. The UN Human Rights Council provides the followimgre specific information in
relation human rights abuses in Syria:

47. The crackdown on peaceful protesters and mideighbourhoods suspected of
supporting the opposition continued. The commissgmeived additional accounts of
military, security forces and Shabbiha using livenaunition against unarmed
protesters. Defectors indicated that soldiers ooetl to receive ‘shoot to kill' orders.
The Government also carried out reprisals in respoa opposition calls for strikes.
Participants in strikes on 11 December 2011 inDRifiashg and on 24 January 2012
in Hama were attacked by State forces...

52. In practice, freedom of expression and inforomahas continued to be severely
restricted. The Government systematically usesarship and the arbitrary denial of
media licenses to control the media. Journalistsbdoggers who have expressed
dissenting views have been harassed, dismissedGmmarnment jobs, arbitrarily
arrested and detained...

58. The Government has continued to arbitrarilgstrand detain suspected
protesters, opposition activists, human rights migdées and deserters. Arbitrary
arrests typically were not formally acknowledged anspects were often held

! International Crisis Group 201Pplicy Briefing: Syria’s Phase of RadicalisatiofO April



incommunicado without their families being notifiadout their arrest or
whereabouts.

59. Arbitrary arrests across the country followenilgr patterns. During protests,
military and security forces would often encirdhe fprotesters. Those arrested,
including the wounded among them, would be trartgpdn Government buses and
trucks to detention centres operated by secur#yeigs, sometimes after being
temporarily held in facilities such as sports siats or schools. In addition, soldiers
and security agents often carried out arrestsextkgoints on the basis of lists of
wanted persons prepared by the local security hranc

60. More large-scale raids were conducted, espeaishreas where defectors are
presumed to be hiding or in areas perceived aglsgimpathetic to the protesters.
The regular army normally cordoned off the areaisegecurity forces or elite army
units, sometimes accompanied by Shabbiha, cardedause-to-house searches. In
such raids, women were targeted for arbitrary aeeg detention, in many cases also
to force male relatives to turn themselves in. Magynen also emphasized the
traumatic invasion of their privacy when securityces raided their houses, typically
at night, and vandalized or looted their persomakpssions.

61. The commission received additional testimofri@® persons who, long after
their family members were arrested, had receivemfoomation from the authorities
or through informal channels about where their famiembers were and whether
they were still alive. The commission remains coned about such cases of
enforced disappearance.

62. Torture in places of detention continued. Vingiand witnesses provided credible
and consistent accounts of places and methodstofdo..

63. Security agencies continued to systematicatsawounded patients in State
hospitals and to interrogate them, often usingitertabout their supposed
participation in opposition demonstrations or arraetivities. The commission
documented evidence that sections of Homs Militdéogpital and Al Ladhigiyah
State Hospital had been transformed into tortungres. Security agents, in some
cases joined by medical staff, chained seriouglyéd patients to their beds,
electrocuted them, beat wounded parts of their lmodienied them medical attention
and water. Medical personnel who did not collalmfated reprisals.

64. The above campaign has created a climate ofDeators operated clandestinely
on patients facing arrest and hospitals did nop laerated patients for post-surgical
care. Some women chose to give birth in unsafeitond rather than go to a State
hospital. In many places of unrest, civilians qetlandestine field hospitals with
volunteer practitioners, rudimentary equipment anedlical supplies smuggled from
abroad, donated by concerned citizens or divertad State hospitals.

65. The commission received frequent accountsairgig officials threatening men
with the rape of female relatives.

66. On 19 January 2012, the Government informed ¢ague of Arab States
observers that it had released 3,569 detainees thelamnesty declared on 15
January. The observers were able to verify thaselef 1,669 detainees under the
said amnesty.

67. Given the large number of arbitrary arreststaedact that most arrests and
releases have occurred outside formal procedurnsgifficult to determine with any



degree of certainty how many people remain in dietenThe commission has
requested the Government to provide pertinent égur

68. According to the Violations Documenting Centwjch gathers the names of
detainees and the place and date of their ar@st flimilies and local coordination
committees, more than 18,000 detainees, includioige tihan 200 women and girls
and more than 400 boys, remained in detention &ebbuary 2012.

69. Armed groups, including FSA groups, carriedahductions. In some instances,
victims were killed or tortured.

70. The Government informed the commission thatyvéen 15 March and 19
December 2011, 666 civilians, 70 soldiers and I8#@ officers were abducted.
According to the Government, between 23 Decembét 20id 10 February 2012 a
further 506 military and security personnel werdudted’

55. Inrelation to military service, According to a 2Z00nmigration and Refugee Board of
Canada (IRBC) research response, Article 40 ol %8 Syrian Constitution states that
‘military service is compulsory and regulated by'ld Syrian males are required to
register for military service upon reaching the ag@8 and may complete military
service from 18 to 42 years of agExemptions are provided for males who are the
only son in a family, have health problems, arelying or are living abroadin March
2011, Syrian President Bashar al-Assad issued lagigis Decree No.35, which
reduced the duration of military service from 21ntis to 18 months for men who had
completed the fifth grade, effective 1 June 20The period of mandatory military
service for men who have not completed the fifedgris 21 months.

56. An October 2011 Middle East Reporter article poousthat ‘even before the uprising
began in Syria in mid-March, the structure andngjtie of Syria’s army was shrouded
in mystery®

57. A 2007 statement from a Canadian Embassy Offini@lamascus to the IRBC
indicates that the Syrian government considersiddals who have completed

2 Report of the independent international commissibinquiry on the Syrian Arab Republic, AAHRC/19/@2
February 2012.

% Immigration and Refugee Board of Canada 2@¥R102395.E — Syria: Compulsory military service,
including age limit for performing service; penakifor evasion; occasions where proof of militaywge
status is required; whether the government canltéedividuals who have already completed their guisory
military service 8 Marchhttp://www.irb-cisr.gc.ca:8080/RIR_RDI/RIR_RDIl.aspd=451040&I=€, and War
Resisters International 1998yria — Conscription25 April http://www.wri-
irg.org/programmes/world_survey/reports/Syr ia
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military service to be ‘reservists’, in that thag able to be recalled for military
service:

The Canadian Embassy Official stated that the gowent can recall individuals who
have already completed their military service.

58. A 2004 report from the Swedish Embassy in Damastaiss that ‘Generally, there is
no reserve service’, unless the government belithagghe political situation warrants
recalling ‘reservists® The report states that:

Generally, there is no reserve service. Howevergtimay be during these political
situations. For instance, during the Iraq war yasir, there was no reserve service. In
case there is reserve service, it is for not muoae three months. Notification is
through an individual note as in the case of manglatervice'!

59. 1In 2011, WeissAFP andThe Christian Science Monitoeported that the Syrian
government had recalled reservists in the wake@Byrian uprising, which supports
the applicant’s claim that he could be recalledenve as a reserviStHowever, this
2011 recall reportedly had mixed success with ‘trecevidence’ suggesting that the
regime was ‘unable to call back more than 60 pet ckits reserves*’

60. Available information suggests that reservists Hasen intentionally inaccessible in
order to evade recall. The most frequently reportéedon given for deserting or
defecting from the Syrian army is a refusal to péigde violence against the civilian
population™* Sectarian divisions in Syria are also a key reaglopreservists have
evaded recall — Syria is a Sunni majority countig 8TRATFOR reports that Sunni
conscripts, faced with fighting against their ‘dag®nists’, have been deserting or
defecting to the Free Syrian Army’

° Immigration and Refugee Board of Canada 2@fid,

19 Swedish Embassy in Damascus 2004, ‘Request fitargilservice in Syria’, Swedish Migration Board
website, 22 April
http://translate.googleusercontent.com/translatene@=2&hl=en&rurl=translate.google.com.au&sl=své&ttr
&twu=1&u=http://lifos.migrationsverket.se/dokumeri@%documentAttachmentld%3D34057&usg=ALkJrhjii5
2gTsemJs2ZV-08mQW7rFocCw
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12\Weiss, Michael 2011Safe Area for Syria: An Assessment of Legalityjdtiog and HazardsForeign Policy
website, 24 December, pg.10
http://www.foreignpolicy.com/files/fp_uploaded_donants/111228_intervention_Syria_paper_; Béterson,
Scott 2011, ‘We were ordered to shoot on the péoplee Christian Science Monitot3 June
http://www.csmonitor.com/World/Middle-East/2011/@$yrian-Army-deserter-We-were-ordered-to-shoot-on-
the-people‘Despite cohesion, Syria regime could fall’ 20AEP, 19 June
http://www.google.com/hostednews/afp/article/ALegNI®BbDpjfjp9_bYAhpVGsnn2Tv8g?docld=CNG.3c87
464718e1d06029b507a4b825¢92¢.811
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defector.html?_r=1&pagewantedsdHordham, Alice 2012, ‘Syrian defectors call foteirnational help’The
Washington PosB Januarttp://www.washingtonpost.com/world/middle_eastiayrdefectors-call-for-
international-help/2012/01/05/gIQALOikfP_story.htriluman Rights Watch 201By All Means Necessary
December, pp.8-Bttp://www.hrw.org/sites/default/files/reports/st211webwcover_0.pdf
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61. Although no specific reports were found where reisés faced punishment or ill-
treatment for failing to respond to the governmentcall, Weiss states that an
‘unpleasant’ jail sentence faces any soldier whalbisent without leave® Human
Rights Watch reports that ‘the consequences fabaiging orders (in the army)...have
been severe’, with defectors claiming that theyhessed officers or intelligence agents
killing military personnel who refused to followdsrs and were themselves detained
and tortured for disobedient&The Syrian government has also reportedly sought t
keep soldiers’ families in Syria and threatenegbtmish’ such family members should
soldiers defect® Yet despite the threat of such punishments, oat®tRry 2012,

Weiss reported that an estimated two-thirds of amsgrvists had failed to report for
call-up duty™® Of note, Sarah Leah Whitson, Director of the HurRéghts Watch
Middle East team, reported the followingTthe Washington Post:

‘What we hear from soldiers is fear, fear of raitibn,” she said, citing an incident in
Jabal Zawiya in Idlib province on Dec. 20 in whitlore than 100 soldiers were
reportedly killed after attempting to defect.

‘I hear — not just from soldiers, but also fromIdimats — that we’re not seeing
defections because the Assad regime has madehsititbetir family members always
remain in the country,” and people fear their faesilwill be harmed if they desert
their posts, Whitson safd.

62. A January 201Reuterdnterview with General Mostafa Ahmad al-Sheikhg'tmost
senior commander to abandon the Syrian militamgyles some information on the
possible whereabouts of reservists who have failedport for the recaff According
to Sheikh, ‘most deserting soldiers have not takgarms against pro-Assad forces’
because ‘their primary concern has been to evautereaby secret police units in
charge of stifling dissent within the militaf§’

FINDINGS AND REASONS

63. The applicant travelled to Australia on a validg@ast issued by the Syrian Arab
Republic. Having sighted a copy of the applicapéssport on the department’s file,
the Tribunal accepts that the applicant is a natiohSyria.

64. The applicant claims that he does not wish to retarSyria because, as a reservist, he
will be recalled to serve in the army and forceditbor harm other Syrians. He does
not wish to engage in this conduct and fears bkilted or harmed by the Syrian
authorities if he disobeyed their orders.

65. The Tribunal did not find the applicant’s evideratehe hearing regarding his reasons
for not wishing to serve in the army entirely caroing. More specifically, he did not
present a compelling case that he objected torsgas a reservist because of his

18 Weiss, Michael 2012, ‘The Syrian rebels’ war dfiion’, The Telegrapmews blog, 30 January
http://blogs.telegraph.co.uk/news/michaelweiss/B33P0/the-syrian-rebels-war-of-attrition/
" Human Rights Watch 201By All Means Necessaripecember, p.8
http://www.hrw.org/sites/default/files/reports/syt11webwcover_0.pdf
'8 Weiss, Michael 2013bid; Fordham, Alice 2012bid
' Weiss, Michael 2012bid
% Fordham, Alice 2012bid
2L Oweis, Khaled Yacoub 2012, ‘Syria’s army weakebggrowing desertionsReuters 13 January
?;tp://www.reuters.com/articIe/2012/01/13/us-s;dieiections—idUSTRE8OCZIV201201_'L3

Ibid.



express or imputed political opinion. The Tribuakdo found his evidence regarding
the authorities’ efforts to notify him that he Haesen recalled or will be recalled as a
reservist before he travelled to Australia notrethfipersuasive. As the delegate noted
in his decision, there is insufficient evidencestgpport the applicant’s claim that he

will be called upon to serve as a reservist or tigavill be targeted as a traitor because
he had remained overseas instead of returningaastithe regime. That said, the
delegate accepted that the applicant’s underly@agon for objection to military

service is his political opinion. Despite the Tnilalis reservations, having regard to the
evidence as whole, the Tribunal is prepared to@dbat the applicant objects to
serving as a reservist because of his oppositidimetoegime and/or his fundamental
objection to engaging in conduct that may resuianously mistreating his
compatriots.

66. While the Tribunal remains somewhat concerned atteubature of the applicant’s
evidence regarding the manner in which the autiesritave attempted to notify him of
his military service obligations, the country infaation before the Tribunal indicates
that the Syrian government considers individuals Wave completed military service
to be ‘reservists’, in that they are able to belled for military service, particularly
when the political situation warrants recallingamssts® There are credible reports
that the Syrian government had recalled reseriidtse wake of the Syrian uprising,
which supports the applicant’s claim that he cdddecalled to serve as a reserffst.
Repots also suggest that the regime was ‘unaldaltdack more than 60 per cent of
its reserves® Reservists have been intentionally inaccessibtder to evade recall.
The most frequently reported reason given for degpor defecting from the Syrian
army is a refusal to perpetrate violence agairestitilian populatiorf® According to
the UN Human Rights Council, the military, secufiyces andghabbihahave used
live ammunition against unarmed protesters andexsidontinued to receive ‘shoot to
kill' orders?”

67. The Tribunal has found scant information in relatio whether reservists have faced
punishment or ill-treatment for failing to respaledthe government’s recall.
Nevertheless, information located indicates thatists who are ‘absent without leave’
and military personnel who refused to follow ordease been detained and tortured for
disobedience”® The Syrian government has also reportedly sowgkeep soldiers’
familiezsé in Syria and threatened to ‘punish’ suaimfly members should soldiers
defect:

68. The Tribunal, therefore, accepts that there isahaieance that the appellant will be
recalled as a reservist if he were to return toaSyhe Tribunal accepts that Syrian
soldiers have been ordered to carry out acts o violence against the opposition
and portions of the civilian population perceivedt opposed to the regime or
sheltering the opposition. The Tribunal accepts tthe applicant may refuse to carry
out such orders because he does not wish to patpeiolence against other Syrians.
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69.

70.

71.

72.

The Tribunal accepts that soldiers who disobeyrsrbave been subjected to serious
mistreatment at the hands of the security forces.

The Tribunal finds that there is a real chance tth@tapplicant will face a threat to his
life or liberty, significant physical harassment#or ill-treatment if he were to return

to Syria now or in the reasonably foreseeable &tlihe Tribunal finds that the harm
the applicant would be subjected to involves ‘sggsibarm’ as required by paragraph
91R(1)(b) of the Act. The Tribunal is satisfiedtttiae applicant’s political opinion is

the essential and significant reasons for hisdé@ersecution as required by paragraph
91R(1)(a) of the Act. The Tribunal finds that thergecution which the applicant fears
involves systematic and discriminatory conductieagiired by paragraph 91R(1)(c), in
that it is deliberate or intentional and involvetestive harassment for a Convention
reason. The Tribunal is satisfied that the apptica®s not have adequate and effective
state protection available to him. The Tribunadasisfied that the applicant would not
be able to avoid the harm he fears by internallycading.

For the reasons outlined above, the Tribunal isfead that the applicant’s fear of
persecution is well-founded.

In these circumstances, it is not necessary toidenthe remainder of the applicant’s
claims in relation to any adverse political opintbat may have been imputed to him
by the Syrian authorities while living Australia.

The Tribunal is satisfied that the applicant doeshave a legally enforceable right to
enter and reside in any country other than his tguwf nationality, Syria. The
Tribunal finds that the applicant is not excludeshi Australia’s protection by
subsection 36(3) of the Act (sé@plicant C v Minister for Immigration and
Multicultural Affairs[2001] FCA 229; upheld on appeMijnister for Immigration and
Multicultural Affairs v Applicant G2001) 116 FCR 154).

CONCLUSIONS

73. The Tribunal is satisfied that the applicant iseaspn to whom Australia has protection
obligations under the Refugees Convention. Theedfue applicant satisfies the
criterion set out in s.36(2)(a).

DECISION

74. The Tribunal remits the matter for reconsideratioth the direction that the applicant

satisfies s.36(2)(a) of the Migration Act.



