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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Vietparrived in Australia [in] June 2003 and
applied to the Department of Immigration and Citgtl@ip for a Protection (Class XA) visa
[in] September 2008. The delegate decided to ratugeant the visa [in] January 2009 and
notified the applicant of the decision and heregvrights by letter [on the same] date.

The delegate refused the visa application on teestibathe applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] Janu2@¥9 for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventiofaf® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

According to the protection visa application, tipplecant is a Buddhist female born [in] May
1975 in Ho Chi Minh City, Vietnam. She lived in Khi Minh City from May 1974 to June
2003. The applicant received 12 years educationisafhgent in Viethamese. She described
her occupation before coming to Australia as payfeicer. From January 1995 to June
2003 she worked as an accountant at [a] Garmenp@&oaynin Ho Chi Minh City. The
applicant departed Vietnam legally [in] June 208Be was separated from her partner [in]
September 2004 in Adelaide, Australia. The apptisanother, father and brother are
residing in Vietnam.

In a statutory declaration made by the applicadtattached to the protection visa
application, the applicant claimed that she fednatl if she was forced to return to Vietnam
she would suffer severe harm and sexual assaihié dtands of her former husband, other
men in Vietnam and the Viethamese authorities mxahe was a woman who had left her
husband and also because of the political opimgeuted to her due to her father’s political
opinion and activities. She claimed that the autiesrwould not protect her due to her
family’s anti-government views and because sheasiagle woman who had left her
husband.

The applicant claimed that her father fled Vietnar989. She knew her father did not like
the communist regime in Vietham and that he hdte®the country. She remembered her
father was very vocal about his opposition to tbeegnment. He would often criticise the
government at home and also when he was with ileisds. She, her mother and her brother
had to live with her grandparents The applicanttal that life was hard for her family after
her father left the country. The police constamttched their home to see if they had
received any news or communication from her fatHer. mother was not permitted to work
in government jobs at all so her employment wagéidhand she could only do odd jobs here
and there to survive.

The applicant claimed that her parents could offty@to send one of their children to high
school and so her brother sacrificed his educdtipher. She discussed the bullying her
brother was subjected to whilst he was at schoodiee he did not have his father living
with them. Although she achieved well at schoot,lirether did not. The applicant claimed
she could not get into better schools becauseigh®t have good family connections. She
was also teased at school because she did noalatieer.

After finishing school she found it difficult to jeemployment However, a woman who
lived down the road from her family helped her & g position in a company owned by her
and her husband and she gradually worked her way up
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The applicant claimed that her father was captbsebhdonesian authorities and held in a
refugee camp on the border [in] October 1989. He semt back to Vietnam by the
Indonesian government [in] June 1996. When heefattturned, life continued to be very
difficult. She was the only person working reguad support the family. The police
continued to watch their house and monitor hergiashmovements. To this day her father
has been unable to find employment. Since shedfa®fietnam, her mother had been
working in various low paid casual jobs so the figroould survive. Her brother also worked
for small private companies. She claimed the pdatdecame to check her parents’ house
once a week. They come and ask her father, whiaathdéeen doing and what he intended to
do.

The applicant provided details regarding her refeghip with her former husband, to whom
she was introduced by her aunt who lived in Augtr&he discussed the development of
their relationship, their decision to become engager arrival in Australia in June 2003 and
their marriage in July 2003. The applicant desctiber life together with her husband after
their marriage as being good initially but aftdee months things deteriorated. She
discussed how her husband changed, his subsege&iment of her and her decision to
leave him. The applicant claimed that when she danhMelbourne she contacted her mother
and told her what had happened. Her mother toldhiatrher husband called her and told her
that if he found her he would call the police aagd her arrested. Her husband had also
threatened to hurt her if he found her and if gterned to Vietham, he would arrange for
someone to come after her and punish her and hllyfa he applicant claimed that she was
terrified of returning to Vietham after coming tagtralia and marrying. The shame this
would bring to her family was too much for thenbar She claimed her mother blamed her
for leaving her husband and was very angry.

The applicant discussed the details surroundindplieig diagnosed with Tuberculosis. She
claimed that she completed a full course of mettinaivo months ago and her physical
health had completely improved. However, she willslspressed and very fearful of her
husband and what he would do if he found her.

The applicant claimed she could not return to \Aetrbecause once a woman was married
she belonged to her husband so if she went baclganents would bear the burden of her
suffering. If she returned, she would have nowhergo. Her parents will disown her. She
would not dare go home and bring shame to her paré€he applicant claimed that she did
not believe she was brave enough to face the difigs her father faced when he left
Vietnam and was forcibly returned. She claimedheband had threatened he would send
someone to find and hurt her if she returned tanam. He knew where her family was and
was capable of arranging this. She could not gbdolice to seek protection because they
would offer her none due to her father’s politiaativities and beliefs. In addition, the police
considered disputes between husbands and wivesprreate family matters and they would
not intervene. The applicant claimed although stendt support the Vietnamese
government because of the way her father suffatezihad not been politically active. She
was always too scared to be politically activexgress her anger towards the government.
She feared if she returned to Vietnam, the policauthorities would think she was against
the government because of her father’s politiciebeShe would not be able to get any
protection and feared she may be targeted or habeealise she left Vietham.

The applicant claimed that her mother told herrafte left Vietham her name was deleted
from the household register and this meant shadlidive there anymore. She claimed she
would not be able to work because of this and &iref’s political profile and if she was
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unable to work she would not be able to survivee &d not believe her parents would allow
her to return to live in their house because ofsteme she would bring them She claimed
she would be looked down on by other Viethames@lpdmecause she was a woman who
had left her husband. Her mother told her the caomghae had worked for in Vietnam had
been declared bankrupt so she would not be alsktumn to her old position. The applicant
referred to the situation of a friend of hers aallg/n whose marriage to an Australian citizen
did not work out and who returned to Vietham.

The applicant claimed that Viethamese women whaansidered to have deviated from the
social norms by divorcing their husbands are pwidsind then ostracised by the community.
She was fearful of being punished by the commuailhough she was from Ho Chi Minh
City, which was a big city, she would stand ouaagoman who had left her husband. All the
people she knew would be aware of her situatiore @he returned to Vietham. She feared
she would be a social outcast because she sepéateter husband. It would be difficult

for her to form new relationships and gain emplogtriecause women were always blamed
for marriage breakdowns. As a woman who left hesbland and with a bad family
background, she would be at risk of assault by neembf the community and by the police
and authorities. She claimed women who have left ttusband were considered lowly and
vulnerable to violence and sexual abuse.

The Department refused the applicant’s protectisa application [in] January 2009.

[In] January 2009, the applicant applied to thélinal for review of the delegate’s decision
refusing her application for a protection visa.

[In] April 2009, the Tribunal received a statutalgclaration made by the applicant in which
she stated that she relied on the information piexvin her previous statutory declaration
regarding her fears of persecution due to herstdua woman who had left her husband and
that she would not receive protection from the arities in Vietnam. The applicant claimed
that she would not be protected by the authoriiessause of her father’s anti-government
political opinion and therefore the political opniimputed to her and because she was a
woman who had left her husband.

The applicant reiterated that she did not beliea¢ $he would be able to reinstate her
household registration due to her long absence ¥@tmam and her family’s anti-
government status. However, if she were able t@oild be an incredibly lengthy process
and she would be required to pay a substantiatbwitich she could not afford. She did not
know how she would be able to earn a living or laftler herself during this time. She
referred to her father’s situation in which he wasble to reinstate his household registration
for many years after his return to Vietham desp#eing documents from the United Nations
stating that the government must assist his retndhreintegration in the country.

The applicant claimed that she would have the ddiffieulties as her father had in finding
work if she returned to Vietnam due to her longeslge from the country and her
relationship with her father. She claimed her motta& been unable to find good
employment in Vietham due to her father’s statu$ @ntinued to sell fruit and vegetables in
the market The applicant claimed that her mothdrria been able to purchase a stall due to
her father’s anti-government political opinion amds often chased away from the market by
police because she did not have a proper stallingakincredibly difficult for her to make a
living.
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The applicant claimed that in a recent phone caatem with her mother she was told that
her brother had lost his job and was not able tckwemitimately in Vietnam any longer. She
claimed that her brother was already unable to\irodk at any government department due
to her family’s status and now he was unable tdvfor private companies. The applicant
claimed that her brother had no option but to wikegally and she was very scared that he
would be caught and put in jail.

The applicant explained the delay in lodging hetgxtion visa application was because
when she first arrived in Australia she was hop#fat her marriage would work and so she
did not look into any other options for stayingAuostralia. After she left her husband she was
scared and did not understand the laws of Austoali@hat options were available to her to
stay permanently in the country She was incredibbred that if she contacted the authorities
her husband would be able to find out where she $fas was also incredibly scared that if
she came to the attention of the authorities shddvoe deported to Vietnam and she was
terrified of returning.

Theapplicant appeared before the Tribunal [in] ApAD? to give evidence and present
arguments. The Tribunal hearing was conducted thighassistance of an interpreter in the
Vietnamese and English languages.

The applicant was represented in relation to thieveby her registered migration agent.

Prior to the commencement of the hearing the Tabueceived a submission from the
applicant’s adviser outlining their submissions aesponse to the department’s decision
refusing the applicant’s protection visa applicatibhe adviser specifically addressed the
human rights situation in Vietham generally, peusen or severe discrimination of people
with imputed anti-government political opinion, pecution or severe discrimination of
people without household registration in Viethamrgecution of the applicant on the basis of
membership of a particular social group, the abditthe applicant to seek effective
protection from the Vietnamese authorities andrirgerelocation within Vietham. Attached
to the submission was a letter from [name delatextcordance with s.431(2) of the
Migration Act as it may identify the applicant],ifical Psychologist from [location deleted:
s.431(2)] Community Health Service dated [in] Mag&f®9 in which it was stated that the
applicant attended counselling to better managaiweaety and depression related to the
uncertainty of her temporary residence status,elksas the emotional impact of personal
losses and a failed abusive marriage.

The applicant confirmed her full name and stated she was born on [date of birth deleted:
s.431(2)] in Saigon. She lived in Saigon. She cetepl school up to year 12 and studied
business administration at Open University. Shédcoat remember very well when she
started this course but as far as she could reigalbegan the course when she started
working at about 20 years of age. She did not cetagghe course. She finished more than a
year of the course but did not complete it becahgecame to Australia. The applicant stated
that she spoke Viethamese and a little English.v@&tked at a garment company called
[name deleted: s.431(2)] in Saigon When she ftested there she did data entry but later on
she was assigned to do payroll as well. The apglisi@ted that she departed Vietnam legally
in June 2003. Her parents and younger brother mesiding in Saigon. She was in contact
with them by phone very rarely; once a month oreoenery two weeks. The last time she
spoke to her family was two weeks ago.
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The applicant confirmed that she separated fronhhgband in September 2004. She stated
that she ran away. She was still married to hebdwd. She had thought about getting a
divorce She had not divorced him yet because siseseared of confronting him again so she
had not done so. The applicant stated that shel calremember very well when she first
met her husband because it was a long time agshieuthought it was in 2001. She was
introduced to him by her aunt in Australia. Shetfinet him when he travelled to Vietham
but prior to that they had contact through emadl enat rooms. As far as she could
remember her husband visited her in December 2664use it was near Christmas time.
They became engaged [in] December 2002 and they mrarried [in] July 2003.

The applicant stated after they were married, énititial stage, all was good in their
relationship. They had a happy time but graduailyce she started working, things got
worse and worse. She confirmed things deterionateszh she started working but she could
not remember when that was. She did not really wanin away from her husband but she
could not take anymore. He inflicted both mental physical pain on her and deprived her
of her freedom. The applicant stated that whilst\whs with her husband she spoke to her
family but she did not dare tell her parents thebfgms she was experiencing in her marriage
because she did not want to cause them any pdndwing the truth. She told her family
about what had happened to her only after shedfatldr husband. She remembered about 1
or 2 weeks after she had left her husband, shelr@anpgarents and her mother was very
upset. She learnt that her husband had rung atdhtein about her departure and her
husband was very angry. Her husband told her matttla¢if he met her he would beat her
and expel her back to Vietnam. The Tribunal askedapplicant what her family’s reaction
was to news of her separation from her husbandstited that her mother was very upset
and reproached her. Her mother scolded her andigoed why she had ran away from her
family Her mother told her that her family had swéd so much in the past and questioned
why she had to aggravate the situation. Generallyriother was not happy about her actions
The Tribunal asked the applicant if her husbanddzad anything else to her parents. She
stated that her husband told her mother that shiel c@ver live in peace and she reiterated
that he stated if he saw her he would beat hendsand her back to Vietham He also stated
that if he was found guilty of an offence and wapalted back to Vietham he would not let
her live in peace. The Tribunal asked the applidastie went to the police and reported her
husband. She stated that she dared not do thaju§hged to protect herself by finding a
safe place to live and a way to survive. The Trddwasked the applicant if her husband made
any threats to her family. She stated that he eaoguple more times and told her mother that
she did not know how to raise or educate her daugimd so she could reap the result. Her
husband also asked her mother if she knew anytbogt her whereabouts and demanded
that she tell him. He also told her mother thahi¢ agreed to disclose where she was, he
would send her money as a reward. Her husbandatedther mother to say these things
within 1 year after she left him. After that firgtar she did not hear anything from her
mother about any contact from her husband and ishodl ask so she did not know if her
husband been in contact with her family after ay€he applicant stated that she had not had
any contact with her husband since she left hiaptember 2004.

The Tribunal asked the applicant why she fearagmetg to Vietnam because of the fact that
she had left her husband. The applicant statedtibe¢ were many reasons why she feared
returning. This first was that she had seen héefagxperience a lot of miserable things
when he was forced to return to Vietnam after livihyears in a refugee camp. Her father
was discriminated against by the authorities anghi®urs. The second was that her mother
was a difficult person. Her mother’s mind was fififeudalistic ideas and they were living in
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a difficult situation. She did not know what wouldppen to her. She may face
discrimination from the authorities. She may akscefharsh treatment from her mother due
to her mother’s feudalistic ideas and the factaesidered it unacceptable for her to have
run away from her husband.

The Tribunal asked the applicant who she feareddvoarm her if she returned to Vietnam.
The applicant stated the authorities. When theuhah asked the applicant what she believed
would happen, she reiterated that she had sedather suffer and believed she would be
treated the same. Her father was watched ovearliésoner. She did not know how she
could live or what her means of earnings would3¥e just could not bear the scrutiny of her
neighbours because her family was like a black bpoause of the record of her father who
was forced to return to Vietnam and now she wolidd be expelled by the Australian
government, as well as being rejected by her husban

The Tribunal asked the applicant if she feared aayase would harm her because she had
separated from her husband. The applicant staggdhie could be harmed by anyone
surrounding her and also her husband She couldenptotected at all. When the Tribunal
asked the applicant why anyone would want to hagnshe stated because she was not
protected at all and she was a person who hadwag tom her husband. She would be
terribly disdained. She also feared that her husloere day may hire anyone to harm her.

The Tribunal noted that she had claimed that hesria would disown her and although she
had claimed in the hearing that she was only inamwith her family once a month or every
two weeks, in her protection visa application slagnted that she had remained in regular
contact with her family since she had left her laungh speaking to them on a weekly basis.
The Tribunal put to the applicant the fact she Ibeeh in contact with her parents since she
separated from her husband 4 years ago did noesttftat they had or would disown her.
The applicant stated that the way they contactet ether and spoke over the phone was just
a way to communicate to them her situation. ShevKkioe sure that if she returned to

Vietnam they would disown her and would not wanktow her. The Tribunal put to the
applicant that it was difficult to accept that érifamily wanted to disown her, they would
also be interested in how she was going in Austi@ler the last 4 years since she left her
husband. It noted that these two concepts appéatselinconsistent. The applicant stated
that her mother only talked to her because sheneamother but she knew her mother

would not let her return home. Her mother told $tee would not let her come back when she
had learnt that she had left her husband and kigiag her to go back to him regardless of
how he treated her.

The Tribunal put to the applicant that she hadhefthusband over 4 years ago and had not
had any further contact with him and nor had heiiffjgand asked her why she believed he
would want to harm her now, after such a long mkabtime. The applicant stated as she had
said earlier she had not asked her mother aboutustrand contacting her so she did not
know if he had so she was not quite sure if hethaddea of harming her or hiring someone
else to do so. The Tribunal asked the applicameithusband did threaten her or try to harm
her could she not seek protection from the polstee stated she would not have any
protection from the police at all because her fiattees ostracised by society. Neither she or
her father would have protection. The Tribunal dstkee applicant why the police would not
protect her. She stated it was because her fattemxsd had had an influence over her and
her family from a long time ago, even before shae#o Australia.
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The Tribunal asked the applicant if she believegttang else would happen to her if she
returned to Vietnam because she had left her hdsdre applicant stated that she feared
harm would come from her husband, the authoritieseople around her and she would not
be able to defend herself. The Tribunal asked pipiGant why the authorities or people
around her would target or harm her because shéefidter husband. She stated that she
thought she would be prejudiced against by thel lmgtinorities and people around her who
were against women who left their husbands and deperted from Australia The Tribunal
noted that she had discussed the fact divorced waveee punished by the community in
Vietnam and asked her how they were punished aiyd 8ite stated that the community
would not punish her in such a way by beating pebut by disdain and prejudice. She did
not know what would happen to her because she esgsged. She had seen a lot in Vietnam
In her neighbourhood there was a woman who ran éneay her husband and family, and
who suffered a mental disorder. This woman wandabedit and was raped by a group of
drunk men and the police would not resolve her cadimd justice for her.

The Tribunal noted that she had claimed she wdaltdsout as a woman who had left her
husband and asked the applicant how this wouldbl®os. The applicant stated that
because the community in a crowded neighbourhomghdrumours very quickly, she would
stand out. The Tribunal put to the applicant thatd¢ountry information which was referred
to by the delegate suggested that divorce waserda in Vietnam Divorce, which once was
almost unheard of, had increased rapidly in regeats. In light of this information and the
absence of any independent evidence to suggestdi/or separated women were targeted
in Vietnam for this reason, the Tribunal put to #pgplicant it had difficulty accepting that
she would be persecuted for this reason if sherretlto Vietnam. The applicant stated that
different people had different circumstances amglitiformation was about women who
were divorced in Vietham. She stated that she wasustralia and she would be returning to
Vietnam and her family had suffered a lot of prégedoecause of her father and now she was
the same, so her circumstances were different.

The Tribunal noted that in the submission that weagived prior to the hearing her adviser
provided a lot of information regarding domestiolence in the Vietham and asked the
applicant to explain how this was relevant to heerasion especially given that her husband
would be continuing to live in Australia. The amgalnt began to discuss the financial,
emotional and physical mistreatment that she whgsted to from her husband. The
Tribunal interjected and after repeating the qoestihe applicant claimed that domestic
violence happened and it had happened in her fallilg explained that her father suffered a
lot and was under some sort of depression. He wasdght because he could not find a job
and was looked down upon by people so it was vasy &r her father to get upset and use
violence against her mother, as well as her. WherTtibunal sought to clarify whether she
was claiming to be a victim of domestic violenoanfrher father, the applicant stated that this
was possible. The Tribunal asked the applicaneiffather had hurt her in the past. She
stated yes and explained when her father retumosdl the refugee camp and she advised him
that he should not drink so much he threw a plateeg which missed. She stated that this
happened quite frequently. The Tribunal asked ppdi@ant if there was anything else she
wanted to say in relation to her claim of domestatence. The applicant stated that domestic
violence existed between her father and her ma@thérer father and brother. Her father
would beat her brother up and it was likely thas ttould happen to her. She claimed her
father had beat her in the past, during the procEbksnging her up.
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The Tribunal noted that she had also raised heefat political opinion and activities as a
reason she would be persecuted if she returnedetodm and asked the applicant if her
father belonged to a political party. The applicstated not that she knew of but she was
aware that her father was very much against thinsieese government. She did not know
what activities or what he did to express his ofgmosbut he had said he could not live in
Vietnam anymore and then left. She could not renegmihen her father fled the country but
it was in the 1980’s. When asked why her fathet fethis time, she stated that he was very
dissatisfied with the socialist government anddolie was a dissenter. The Tribunal asked
the applicant why she believed her father was sedter. She stated that she could tell from
his behaviour with the local authorities as he gvald her mother and his friends that it
was a government of suppression because it deppeeple of freedom in every field. The
Tribunal asked the applicant what happened to m@thar mother and brother after her father
fled the country. She stated that they were pregdiagainst and discriminated. There were a
lot of rumours at school because of her dad. It alss difficult getting a job because of her
bibliography.

Her father returned to Vietham in 1996. When herredd it was like a bomb dropping into
their family. Her father was such a burden. It waslerable. The police would come and ask
guestions about why he had left and what he didwitgewas out of the country. The police
would come every day Sometimes they would combdo home and interrogate him there
or sometimes they would take her father to thellpolce station. She could not remember
how long this continued for. Later on the policd dot come every day but once a week. The
Tribunal asked the applicant if her mother was waglbefore she left Vietnam She stated
her mother could not find any job because her pais@cord was like a black spot. Her
mother sold things at different markets. Sincelsfiehe country her mother had been doing
the same sort of work. Her brother was also workiefipre she left Vietham. He was trying

to work as a broker and earn a commission by ggllimgs to people and matching buyers to
sellers. Her brother had been doing this work ustiently but he had stopped because he
could not find any work to do that way. She onlgrig of this from her mother when she
rang 2 weeks ago. The Tribunal noted that she leathed that her brother could not work in
Vietnam legitimately any longer and asked the ajapli why this was the case. She stated
that because of her family’s personal record henea®ligible to enter the work force
legitimately. He was not able to be accepted fogrjah that he applied for both in the public
and private sector because either a person haavdgood record or very good
connections.

The Tribunal asked the applicant what she fearedldvoappen to her if she returned to
Vietnam because of her father’s profile. The agpitcstated that she could tell her father had
not had a future at all and she would follow theeaoute. She would not be able to find a
job and she did not know what the future would Holdher. The Tribunal asked the
applicant why she would not be able to find a jokeg that she was educated and had
worked previously. She explained it would be exegndlifficult to get a job given the

current situation in regard to the labour forceaddition to her father’s bad profile. When
she graduated from high school she received a gome but she was not able to enter the
official university or colleges because of beingatdiminated against because of her family
record. She was very lucky to get the job she dchhse the owner of the company was
American and he did not go through the detailsesffamily record. The other reason she got
the job was because the American’s wife was a heighand knew she was a good girl.
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The Tribunal asked the applicant why she believedveould be considered to be against the
government. The applicant stated that she had tbeated like that before she came to
Australia because of her father. She was now foliguthe same route because she had
obviously fled the country and they would concldida she belonged to a no good sector of
society. The applicant stated that she had not pektically active in Vietnam or in

Australia. The Tribunal put to the applicant if $ted been imputed with an anti-government
political opinion because of her father why would government have allowed her to leave
the country to come to Australia to marry her husha he applicant stated that she
experienced a lot of hurdles on the way to Ausiraécause of the influence of her father.
The local authorities did not approve and did restify a lot of the documents needed for her
application and she had to move to another locatioa different local authority would
approve and certify the documents she needed.|Sthelaimed her husband also had to
provide bribes so they could be approved. The egplistated that she moved from District 3
to District 5 which was not very far away.

The Tribunal asked the applicant if she experierasgdother difficulties from the authorities
in the past because of her father’s profile. Shtedtthat she would be stateless in Vietnam
now because in Vietnam the household registratias very important as every right and
obligation of a citizen was through being registieirethe household registration book and
her name had been crossed out of the book. Thefailsepeated its question. The applicant
reiterated that every kind of document she needéetfied for an application to get a job was
difficult to get.

The Tribunal put to the applicant the country imfi@ation available indicated that initially
there was discrimination against people with baifiabackgrounds which in some
instances amounted to persecution, but over timsedibcrimination had lessened and the
situation changed quite drastically from 1999 whpeople who were considered to have bad
family backgrounds were no longer discriminatedirrgiaThe information also suggested
that in the current time bad family background a&ppd to have no real effect on an
individual in Vietham. The applicant stated thag siought that this was only the surface and
that the government were trying to expose thiigoiiternational community but in reality
everything was different as they always tried tpmess and conceal the truth.

In regards to her removal from the household reggish, the Tribunal noted that her
removal from the household register was consistethtthe country information her adviser
provided in the submission the Tribunal receiveat thorning, which was that if a person
failed to live continuously at their address foegrear they were removed from the registry.
However the same country information also provitted such people could apply to have
their registration restored after returning to Yiean and only those who had committed
felonies or who were otherwise considered undéegiapthe government would not be
eligible. Further, in an article published on thetiamese Saigon Giai Phong Daily website
on 29 June 2007, the Head of the Police BureawafiAistrative Management on Social
Order commented on the implementation of the Resel¢éaw in relation to Vietnamese
people who went overseas to study and stated #satdoon Article 2 of the Law on
Residence, Viethamese people who lived in a foreamtry but still retained their
Vietnamese citizenship could apply for a ho khaemvreturning to the country to live. The
applicant stated that Article 2 of the Law of Reside was always presented as the policy of
the government but she did not know if in her pepas@ircumstances she would be treated
that way or not because of her personal statudaddamily background.
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The Tribunal noted that she had appeared to naideeihearing for the first time the issue of
her application for protection in Australia andlife was not successful the requirement that
she return to Vietnam and asked the applicant pte@xwhat her fears were in relation to
this. The applicant claimed that her purpose today to apply for protection from Australia
and if she was not successful she would have twrréd Vietham She requested that if she
was not eligible for protection, could she justéadve approval and authority to just stay in
Australia as she had been in the past few yeamusemow she was a stateless person as she
had no home to go back to and no means of living.

The Tribunal asked the applicant if there were @iimer reasons why she feared returning to
Vietnam other than what she had already discus#bdive Tribunal. The applicant pleaded
that the Tribunal give her the opportunity to haveiture because she could see her future in
Vietnam was a blind alley given the situation of bad family background and her father’s
bad profile.

The applicant’s adviser agreed that the applicdatis of being returned to Vietham from
Australia if her application for a protection visaled was connected to her fears in relation
to her father’s background and the fact that shg expgerience the similar problems he had
when he was returned to the country.

COUNTRY INFORMATION

People with bad family backgrounds or supporters of the former South Viethamese
Government

The country information available to the Tribunadlicates that initially there was
discrimination against people with bad family backgds which in some instances
amounted to persecution, but over time this diso@ton has lessened until the current time
when a bad family background appears to have nafiest on an individual in Vietnam.

The Tribunal refers to the US Department of St&@31Country Reports on Human Rights
Practices for 1992/ietnam February, Section 5, Discrimination Based on RSes,

Religion, Disability, Language, or Social Statusehhstates:

Many citizens still face discrimination in employmtgeducation, and social services,
or are subject to relocation in NEZ's, based orilfabackground or political views.
Although less than in previous years. Family memloéiformer south Vietnamese
Government and military officials and people adfied with anticommunist
associations or religious sects have been systeaigtdiscriminated against.
According to refugees, people released from re-atitue camps face considerable
discrimination in education housing and employment.

In a memorandum from the Australian Embassy in Hdated 10 June 1992 DFAT states
that between 1977 and 1980 there was some disatimmin employment against people
with a bad family background and such individualald have had difficulties in gaining
government employment or a place at universityweicer, its current view, and also the
view of UNHCR is that there is no active discrintina against people from a bad family
background and access to government employmergaunchtion is not restricted. (Dept.
Foreign Affairs and Trade, 10 June 1992, Advicenfriustralian Embassy, Hanoi). DFAT
further reports the UNHCR's views on this questiooable HN27072 of 11 May 1992. It
states:

UNHCR reports that there is no discrimination inpdmgment or education against
people with "unfavourable" family connections, heyt former regime, capitalist or



Chinese. (DFAT 11 May 1992, Cable HN27072)

64. US Department of State 1994, Country Reports on &uRights Practices for 1993-
Vietnam, February, Section 5, Discrimination BasadRace, Sex, Religion, Disability,
Language, or Social Status states:

Varying levels of discrimination have been repotiggpeople released from
reeducation camps in the areas of housing or eidacat hose released from
reeducation camps generally are not eligible tairetheir citizenship rights until 1
year after their release date. They and theirlfasnare not allowed employment
with the Government, which restricts their accessdusing and other benefits given
to state employees.

Priority in social services is given to familiesprty members and families of
soldiers who fought for the Government. Testirandards of university entrance
examinations are reportedly lower for children aftp officials. Arbitrarily high
standards are set to keep the children of suspekgbound out of a university.
Study abroad is also restricted to politically qateble persons.

65. The US Department of Stat&puntry Reports on Human Righitssubsequent years has
indicated that people released from re-educatiompsahave reported varying levels of
discrimination in the areas of housing and eduoatibhey generally are not eligible to
regain their citizenship rights until 1 year aftieeir release. They and their families are not
allowed employment with the Government, though phhibition was less problematic than
in the past because of the growth of private sgotoopportunities.

66. Country Information Report 56/99.(Source doc.: RREquest:VNM13450: Freedom Of
Speech And Religion-Update) 25 February 1999 Ciex&83969 states:

Summary

The Department cannot see any reason why a pefsbadfamily background"

who has not experienced any serious problems ipdalebecause of this background,
and who has not been involved in anti-governmetivities, would suffer any
discrimination at all on return to Vietham. TheeWiamese government does
however remain concerned about the activities,@alhe military activities, of

groups dedicated to its overthrow.

General

The department prefaces its responses to the spgaéstions asked with the
following comments about the human rights situatioWietnam today.

As a general point the department would note ti&tapacity to legally obtain a
passport by a Vietnamese citizen provides a stiragtigation that the person
concerned is not of adverse interest to the Viegsmauthorities. Indeed, it provides
strong prima facie evidence to the contrary.

The situation in relation to civil and politicaghts in Vietham has been gradually
improving with the growing economic wealth and thtegration of Vietnam into the
regional and wider global community. While probkremain, Vietnam today is
very different from the Vietnam of the 1970s an@0£

Political dissent remains frowned upon, thoughttbatment meted out to violators
varies significantly according to their backgrourithe increase in dissent within and
outside the Communist Party in the last few yeaided by the radical upgrade of
mass-communication potential provided by the irderhas not resulted in any
widespread crackdowns by authorities. Leadingalsgs in Vietham now include
among their number former senior members of the @onist Party and military.



This is an awkward situation for the Communist Ypahd one with which it is not
comfortable, but it is tolerating the situation.

According to a 1999 DFAT report on the treatmergugbporters of the former South
Vietnamese government :

THE SITUATION REGARDING THE TREATMENT OF SUPPORTER® THE FORMER SOUTH
VIETNAMESE GOVERNMENT IS ONE THAT HAS CHANGED SIGNMICANTLY IN THE 24
YEARS SINCE THE FALL OF THAT ADMINISTRATION.

IN THE FIRST YEARS AFTER THE FALL OF THE SOUTH VIENAMESE GOVERNMENT THERE
WERE MASS ARRESTS OF SENIOR MEMBERS OF THE SOUTHEVNAMESE GOVERNMENT
AND MILITARY, AND TENS OF THOUSANDS MORE WERE FORUETO LIVE IN RE-
EDUCATION CAMPS FOR VARYING PERIODS, IN SOME CASH®R OVER TEN YEARS. THE
SITUATION HAD CHANGED SIGNIFICANTLY BY 1996. AN ECOIOMIC REFORM PROGRAM
(WITH DIRECT SOCIAL CONSEQUENCES) WAS ADOPTED IN 86. THE LAST RE-EDUCATION
CAMPS WERE CLOSED IN 1989.

CURRENTLY THERE ARE SOME PEOPLE HELD IN DETENTIONOR ACTIVITIES WHICH ARE
POLITICAL IN NATURE, BUT CONSIDERED CRIMES BY THE GVERNMENT OF VIETNAM.
HOWEVER THE ARREST, TRIAL AND DETENTION OF SUCH PEQE STEMS FROM
PROHIBITED POLITICAL OR RELIGIOUS ACTIVITIES, NOT ALEGIANCE TO THE FORMER
GOVERNMENT OF SOUTH VIETNAM IN LATE 1998, A PRESIENTIAL AMNESTY WAS
EXTENDED TO A NUMBER OF THESE PEOPLE. FURTHER AMNEKES HAVE BEEN
FORESHADOWED FOR 1999 AND ALSO THE YEAR 2000.

THE EMBASSY HAS NO EVIDENCE OF SIGNIFICANT DISCRINNATION OR HARASSMENT
AGAINST SUPPORTERS OF THE FORMER REGIME, OR AGAINSEOPLE OF PARTICULAR
PROVINCES. MORE LIKELY IS POSITIVE DISCRIMINATIONN THE BUREAUCRACY IN
FAVOUR OF THOSE WITH LINKS TO FAMILIES THAT WERE SRONG SUPPORTERS OF THE
FORMER NORTH VIETNAMESE GOVERNMENT. IN COMPETING ADJOBS IN THE
COMMUNIST PARTY OR IN SENIOR LEVELS OF GOVERNMENT MISTRIES, HAVING A
"BAD FAMILY BACKGROUND" COULD STILL BE A HANDICAP, BUT ONE THAT COULD BE
OVERCOME.

- THE MOST NOTABLE EXAMPLE IS THAT OF THE THEN ACTNG PRIME MINISTER (1965-
1966) AND DEPUTY PRIME MINISTER (1963-1967) OF THEOVERNMENT OFSOUTH
VIETNAM, NGUYEN XUAN OANH. AFTER THE WAR ENDED, OANH SPENT NINE MONTHS IN
A RE-EDUCATION CAMP. HIS REHABILITATION WAS RAPIDAND HE IS WIDELY CREDITED
WITH BEING ONE OF THE BEHIND-THE-SCENES ARCHITECTSF THE DOI MOI
(RENOVATION) ECONOMIC REFORMS COMMENCED BY THE VIENAMESE GOVERNMENT
IN 1986. HE NOW RUNS A SUCCESSFUL BUSINESS MANAGENE CONSULTANCY IN HO
CHI MINH CITY.

- ANOTHER WELL KNOWN CASE IS THAT OF DR TRAN THANH RAI, A FORMER COLONEL
IN THE SOUTH VIETNAMESE ARMY MEDICAL CORPS, WHO AFER 1975 SPENT 3 YEARS IN
A RE-EDUCATION CAMP. AFTER RELEASE HE RESUMED HISBDICAL CAREER,
BECOMING ONE OF VIETNAM'S LEADING SURGEONS. IN 199DR TRAI WAS ELECTED AS A
DELEGATE TO VIETNAM'S NATIONAL ASSEMBLY. HIS NOMINATION, ALONG WITH THOSE
OF ALL OTHER CANDIDATES, HAD TO BE APPROVED BY A CMMUNIST PARTY-
CONTROLLED ORGANISATION.

TREATMENT OF PEOPLE WHO LEFT VIETNAM AS REFUGEES
NOT ALL VIETNAMESE WHO FLED VIETNAM AFTER 1975 HADLINKS WITH THE FORMER
SOUTH VIETNAM GOVERNMENT, BUT MANY DID.

MANY OF THOSE WHO FLED WERE NOT ACCEPTED FOR RESHIEHMENT. VIETNAM
AGREED IN 1996 TO ACCEPT BACK PEOPLE NOT RESETTLEHBETWEEN 1996 AND 1999,
110,000 PEOPLE WERE RETURNED TO VIETNAM BY THE UNIRCTHE UNHCR THEN
INDIVIDUALLY VISITED AND MONITORED THE SITUATION OF 40 PERCENT OF THESE



RETURNEES. UNHCR OFFICIALS HAVE CONFIRMED WITH USHAT IN NO CASE
MONITORED, DID A RETURNEE COMPLAIN OF ARREST, PERSDETION OR
DISCRIMINATION BECAUSE OF THEIR POLITICAL BACKGROUM® OR DECISION TO FLEE.
THE IMPROVEMENT OF RELATIONS WITH VIETNAMESE WHO WRE ACCEPTED FOR
RESETTLEMENT OVERSEAS IS A PRIORITY FOR THE GOVERNMWT OF VIETNAM A
"COMMITTEE FOR OVERSEAS VIETNAMESE" HAS BEEN ESTABSEHED. THE GOVERNMENT
HAS ALSO PUT IN PLACE POLICIES SPECIFICALLY AIMED A ENCOURAGING THESE
FORMER REFUGEES TO RETURN TO VIETNAM, FOR THE PURBES OF VISITING FAMILY,
TOURISM AND/OR BUSINESS. IN JANUARY 1999, THE GOVERRMENT ANNOUNCED A
SERIES OF MEASURES WHICH INCLUDED FINANCIAL INCENMES (EXEMPTION FROM
APPLICATION OF VIETNAM'S DUAL PRICING SYSTEM AND THE GRANTING OF
PREFERENTIAL AIR FREIGHT CHARGES) AND SIMPLIFICATIN OF VISA ENTRY
REQUIREMENTS. THESE PRIVILEGES HAVE NOT BEEN GRANDETO OTHER OVERSEAS
VISITORS. CLOSE TO 200,000 FORMER REFUGEES VISITEIETNAM IN 1997, AND 214,000 IN
1998.

RECOGNITION BY THE UN AND OTHER GOVERNMENTS OF CHABES IN VIETNAM

THE SIGNIFICANT CHANGES THAT HAVE OCCURRED IN VIETHM OVER THE LAST 24
YEARS HAVE BEEN RECOGNISED BY THE UN, AND BY OTHEBOVERNMENTS.

- THE UNHCR BEGAN OPERATIONS IN VIETNAM IN 1973. IN979, IT SIGNED AN "ORDERLY
DEPARTURE PROGRAM" WITH THE GOVERNMENT OF VIETNAM 8 AN ALTERNATIVE TO
THE UNCONTROLLED FLIGHT OF BOAT PEOPLE. THE UNHCRB{LPED MORE THAN 330,000
PEOPLE EMIGRATE FROM VIETNAM SAFELY AND LEGALLY. IN1989, 70 GOVERNMENTS
ADOPTED A COMPREHENSIVE PLAN OF ACTION (CPA) IN AIB TO HALT CONTINUING
CLANDESTINE DEPARTURES. THE CPA ENDED IN 1996. SIERCOMPLETING THE
MONITORING OF PEOPLE RETURNED TO VIETNAM, THE UNHCRAS DRAMATICALLY
SCALED BACK ITS PRESENCE IN VIETNAM.

- IN 1979, THE UNITED STATES SET UP AN ORDERLY DERAURE PROGRAM (ODP) TO
ALLOW VIETNAMESE CITIZENS TO EMIGRATE TO THE UNITEDSTATES. TWO PROGRAMS
WERE SET UP. THE FIRST WAS OPEN FOR THOSE WHO WHBRETAINED FOR AT LEAST
THREE YEARS IN RE-EDUCATION CENTRES BECAUSE OF THEASSOCIATION WITH THE
FORMER SOUTH VIETNAMESE GOVERNMENT OR WITH THE UNHD STATES PRIOR TO
1975. REGISTRATION FOR THIS PROGRAM CLOSED IN 1994.

- THE SECOND PART OF THE ODP WAS THE "RESETTLEMENDPPORTUNITIES FOR
VIETNAMESE RETURNEES" TO VIETNAM REGISTRATION FORHIS PROGRAM CLOSED IN
1996. THE UNITED STATES ANNOUNCED IN JANUARY 1999HAT ALL OPERATIONS OF THE
ODP WILL CONCLUDE IN SEPTEMBER 1999. AFTER SEPTEMRBO, ALL PROSPECTIVE
MIGRANTS MUST ENTER THE UNITED STATES THROUGH NORMAIMMIGRATION
CHANNELS AND PROCESSES.

ANSWERS TO SPECIFIC QUESTIONS

Q1. DID FORMER MEMBERS OF THE SOUTH VIETNAMESE GOYRIMENT AND THEIR
FAMILIES EXPERIENCE ANY FORM OF HARASSMENT OR DISGRINATION AS LATE AS
19967

Al.IT IS MOST UNLIKELY THAT FORMER MEMBERS OR SURPRTERS OF THE SOUTH
VIETNAMESE GOVERNMENT WOULD HAVE SUFFERED ANY SIGNAICANT HARASSMENT
OR DISCRIMINATION IN VIETNAM IN 1996. THE CLOSING & THE UNITED STATES'
ORDERLY DEPARTURE PROGRAM FOR VIETNAMESE WITH LINK$O THE FORMER
GOVERNMENT OF SOUTH VIETNAM IN 1994 INDICATES THATHE SITUATION ON THE
GROUND IN VIETNAM IN 1996 IN RESPECT OF PEOPLE INHTS CATEGORY WAS VERY
DIFFERENT TO THE SITUATION IN EARLIER YEARS.

- THE CHANGED ROLE FROM 1973 TO 1989 OF THE UNHCR YIETNAM, AND ITS REDUCED
PRESENCE IN VIETNAM, ALSO DEMONSTRATES THE DEGREBF@HANGE IN VIETNAM.

- SENIOR MEMBERS OF THE FORMER GOVERNMENT OF SOUMWETNAM WERE ABLE, BY
1996, TO PLAY A FULL ROLE IN VIETNAMESE BUSINESS AN SOCIETY.

- THE FACT THAT THE APPLICANT IN THIS CASE DEPARTEINIETNAM ON A LEGAL
PASSPORT SUGGESTS THAT THE APPLICANT WAS NOT A PER$ OF CONCERN TO THE
VIETNAMESE GOVERNMENT. WE ARE AWARE OF INSTANCES WERE PEOPLE HAVE NOT
BEEN ABLE TO TRAVEL OVERSEAS BECAUSE OF SENSITIVIEE IN VIETNAM ABOUT
THEIR CURRENT POLITICAL ACTIVITIES.

Q2. DOES MISTREATMENT STILL HAPPEN AT THE PRESENTME?

A2. WE HAVE NO EVIDENCE THAT SUCH TREATMENT CONTINES.



- THE UNHCR'S EXPERIENCE IN THE MONITORING OF PEOBIWHO FLED, BUT WERE NOT
ACCEPTED FOR RESETTLEMENT, REVEALED NO EVIDENCE CRJCH TREATMENT.

- THE DEVELOPMENT OF POSITIVE RELATIONS WITH PEOPL&HO FLED VIETNAM AFTER
THE WAR, AND WHO WERE ACCEPTED FOR RESETTLEMENT IBTHER COUNTRIES, IS A
PRIORITY FOR THE PRESENT GOVERNMENT OF VIETNAM. MAKOF THESE PEOPLE
WOULD HAVE HAD CLOSE LINKS WITH, OR BEEN MEMBERS OFTHE FORMER
GOVERNMENT OF SOUTH VIETNAM.

Q3. WOULD HARASSMENT BE LIKELY TO INCLUDE "...BEINGPROHIBITED FROM EARNING
A LIVING FROM TRADING.'

A3 THIS IS ALSO MOST UNLIKELY, AS THE EXAMPLE OF SEIOR PEOPLE OF THE SOUTH
VIETNAMESE REGIME DEMONSTRATES (EG FORMER DEPUTY R®E MINISTER OANH
NOW RUNS A SUCCESSFUL BUSINESS MANAGEMENT CONSULTAN IN HO CHI MINH
CITY).

- HOWEVER THIS ASSESSMENT SHOULD BE READ AGAINST BHACT THAT ONLY IN
RECENT TIMES (IE SINCE THE ADOPTION OF ECONOMIC RERMS IN 1986) HAVE ANY
VIETNAMESE - OF WHATEVER POLITICAL, PROVINCIAL OR RMILY BACKGROUND - BEEN
ABLE TO ENGAGE IN PRIVATE ENTERPRISE.

- SINCE 1986, PRIVATE ENTERPRISE HAS BEEN PERMITTHY THE VIETNAMESE
GOVERNMENT AND MANY VIETNAMESE WHO FLED THE COUNTRYAS REFUGEES HAVE
RETURNED TO SET UP AND OPERATE BUSINESSES IN VIETNA

- ACCORDING TO OFFICIAL STATISTICS, THE GOVERNMENDF VIETNAM HAD, BY THE
END OF 1997, LICENSED 176 INVESTMENT PROJECTS OWNBB PEOPLE WHO HAD LEFT
THE COUNTRY AS REFUGEES. MOST OF THESE PROJECTS \EER THE GARMENTS,
ELECTRONICS, FOOD PROCESSING, HOSPITALITY AND TOUSM SECTORS. BUSINESSES
OWNED BY "OVERSEAS VIETNAMESE" IN HO CHI MINH CITYARE ESTIMATED TO EXPORT
PRODUCTS WORTH $100 TO $150 MILLION FROM VIETNAM E2H YEAR. (COUNTRY
INFORMATION REPORT NO. 120/03)

67. The 2000 Human Rights Watch report ‘Vietnam: tHer&iing of Dissent’ stated in part:

Twenty-five years after the reunification of Viemathe country remains under the close controhef t
ruling Communist Party of Vietham (CPV). Increasinthough, recent years have seen a progressive
opening up of the country to the international camity and a quickening pace of economic and social
change. These years have also seen improvememisian rights, with the release of tens of
thousands of political detainees and re-educationpcinmates, the return of thousands of Viethamese
who had fled abroad as refugees, and increaseidgvi#ss on the part of the government to cooperate
with the U.N. on human rights issues From 1975| tm¢i late 1990s, many of those who opposed or
criticized the government or called for pluralisndademocratic reforms were imprisoned or sent+o re
education camps. Nowadays, however, the Vietnag@sernment appears keen to avoid the
international opprobrium that such overt represgimvokes and to prefer to use other, less obvious
means to try and silence key political and religidissidents. Those who go too far in criticizimg o
confronting the government, however, still riskrigesubjected to house arrest, administrative
detention or prison sentences (HRW, 2000, suprmjd®elll. Repression of dissident voices). (Human
Rights Watch, 2000/ietnam: The Silencing of DisseN®l. 12, No.1, Summary, May at
http://www.hrw.org/reports/2000/vietnam/Viet004. ithopOfPage

68. DFAT Country Information Report no. 120/99, 21/®4/¥ietnam: Khanh Hoa Special
Police Force: CIS request VNM-AC908, Cisnet CX346f8tes:

In general terms, discrimination against officiafshe former southern regime has receded
significantly in the last two decades, and continteedo so. While such a background would
make it significantly more difficult, and in somases impossible, for persons to obtain
communist party or government posts. Beyond thésctimsequences of such a background at
the current time have abated to the point wheng déine likely to be no more than minor
irritants, if at all.

Divorcein Vietham



69. The following article from Agence France PresseRABuggests that divorce is on the rise in

70.

Vietnam and that once almost unheard of, in regeats, the number of divorces had
increased rapidly:

VIETNAM: Modern age hitting Vietnam family life: suey

Modern pressures are changing the Viethamese fatnilgture, with divorce on the
rise and the very young and old spending more &iloee, said a joint UN-
government survey released Thursday.

Gender equality is improving, but men still domaabuseholds, and domestic
violence occurs in 20 percent of marriages, saditkt nationwide survey of the
family unit, a joint project with UN children's aggy UNICEF.

"After 20 years of doi moi, or renovation (marketarms), Vietnam has changed in
nearly all aspects of life, including in family atlonships," found the survey of 9,400
households across all 64 cities and provinces.

Vietnam has for millennia been a traditionally taad patriarchal society, where
Confucian values stressed the family unit and thdtéhat the young respect their
elders, and that women are obedient to their hwsban

However, the survey found social mores are chanigisign communist Vietham,
which emerged from decades of war in 1975 andestdd re-open its doors to the
outside world in the 1990s, ushering in rapid ecoicayrowth.

Divorce, once almost unheard of, has "increased|saim recent years," to 2.6
percent of respondents aged 18 to 60, with mosirdees citing "differences in
opinion about lifestyle, adultery and economicidiffties."

The survey also found that many parents now fesl #ie no longer able to spend
enough time with their children and, with a lackadfiordable child care, worry for
their offspring's mental and emotional development.

"It's not a matter of not wanting to, or ignoraficgid UNICEF country chief Jesper
Morch. "Parents need to work in order for their ilda to survive ... and therefore
don't have time to spend with their children."

Only one third of households have elderly familymnbers, the survey found.

"Three-generation households were less common rendeareasing, possibly due to
industrialisation," said the report, co-producedigtnam's Institute of Family and
Gender Studies. CX203980: VIETNAM:Modern age hgtWietnam family life:
survey, Agence France Presse (AFP) - France, 2§ 2008

Violence against women in Vietham

The following information from the US DepartmentState 2008 Country Report on Human
Rights Practices — Vietnardetails the prevalence of violence, particulaidynestic
violence, in Vietham and the laws and protectioailable to women:

Women

The law prohibits using or threatening violence, taking advantage of a person who cannot act in

self defense, or resorting to trickery to have sexual intercourse with a person against that



person's will. This appears to criminalize rape, spousal rape, and in some instances sexual
harassment; however, there were no known instances of prosecution for spousal rape or sexual
harassment. Other rape cases were prosecuted to the full extent of the law. No reliable data were
available on the extent of the problem.

The law prescribes punishment ranging from warnings to a maximum of two years' imprisonment
for "those who cruelly treat persons dependent on them." The 2007 Law on Domestic Violence
Prevention and Control went into effect on July 1. It specifies acts constituting domestic violence,
assigns specific portfolio responsibilities to different government agencies and ministries, and
stipulates punishments for perpetrators of domestic violence; however, NGO and victim
advocates considered many of the provisions to be weak. While the police and legal system
generally remained unequipped to deal with cases of domestic violence, the government, with the
help of international and domestic NGOs, began training police, lawyers, and legal system officials
in the 2007 law.

Officials increasingly acknowledged the existence of domestic violence as a significant social
concern, and this was discussed more openly in the media. Domestic violence against women was
considered common, although there were no firm statistics measuring the extent of the problem.
Several domestic and international NGOs worked on the problem. Hot lines for victims of
domestic violence operated by domestic NGOs existed in major cities. The Center for Women and
Development, supported by the Vietham Women's Union, also operated a nationwide hot line,
although it was not widely advertised in rural areas. While rural areas often lacked the financial
resources to provide crisis centers and domestic hot lines, the 2007 law established "reliable
residences" allowing women to turn to another family while local authorities and community
leaders attempt to confront the abuser and resolve complaints. Government statistics reported
that approximately half of all divorces were due in part to domestic violence. The divorce rate
continued to rise, but many women remained in abusive marriages rather than confront social
and family stigma as well as economic uncertainty.

The government, with the help of international NGOs, supported workshops and seminars aimed
at educating women and men about domestic violence and also highlighted the issue through
public awareness campaigns. Domestic NGOs were increasingly engaged in women's issues,
particularly violence against women and trafficking of women and children. A government-
supported national center provided services to victims of trafficking, including a shelter and
vocational training. The center was partly supported by foreign foundations and NGOs.

Prostitution is illegal, but enforcement was uneven. Estimates varied widely--the government
reported more than 30,000 prostitutes, but some NGOs estimated that there were up to 300,000
in the country, including those who engaged in prostitution part-time or seasonally. As in past
years, some women reportedly were coerced into prostitution, often victimized by false promises
of lucrative employment; many more felt compelled to work as prostitutes because of poverty
and a lack of other employment opportunities. There were fewer reports that parents coerced
daughters into prostitution or made extreme financial demands that compelled them to engage in
prostitution. The Women's Union as well as international and domestic NGOs engaged in
education and rehabilitation programs to combat these abuses.

While there is no legal discrimination, women continued to face societal discrimination. Despite
the large body of legislation and regulations devoted to the protection of women's rights in
marriage and in the workplace, as well as labor code provisions that call for preferential
treatment of women, women did not always receive equal treatment.



The act of sexual harassment is clearly defined; however, its prevention is not specified in legal
documents. Ethical regulations for government and other public servants do not mention the
problem, although it existed.

Victims of sexual harassment may contact social associations such as the Women's Union to
request their involvement. In serious cases victims may sue offenders under Article 121 of the
penal code, which deals with "humiliating other persons" and specifies punishments that include a
warning, noncustodial reform for up to two years, or a prison term ranging from three months to
two years. However, in reality sexual harassment lawsuits were unheard of, and most victims
were unwilling to denounce the offenders publicly.

The Women's Union and the National Committee for the Advancement of Women (NCFAW)
continued to promote women's rights, including political, economic, and legal equality and
protection from spousal abuse. The Women's Union also operated microcredit consumer finance
programs and other programs to promote the advancement of women. The NCFAW continued
implementing the government's national strategy on the advancement of women by the end of
2010. Key areas of this strategy focus on placing more women in senior ministry positions and in
the National Assembly. The strategy also focuses on increasing literacy rates, access to
education, and healthcare.

71. The following is further information regarding v@rice against women obtained from the UK
Home Office report for Vietnam, April 2008:

21.08 As recorded by Freedom House in its repoggdom in the World 2007,
“Many women are victims of domestic violence, anousands each year are
trafficked internally and externally and forcedarostitution.”[29] The USSD
Report 2007 stated:

“The law prescribes punishment ranging from waraitgga maximum of two years'
imprisonment for ‘those who cruelly treat persoapehdent on them,’ but the police
and legal system generally remained unequippeddbwith cases of domestic
violence. On November 21 [2007], the National Asslgnpassed the Law on
Domestic Violence Prevention and Control, highlightthe issue and providing
additional penalties for abusers and resourcegi¢tms. The new law specifies acts
constituting domestic violence, assigns specifitfpto responsibilities to different
government agencies and ministries, and specifiaispments for perpetrators of
domestic violence, although these were considerbée vague. Implementing
decrees were scheduled to be written and approv2dd8. Officials increasingly
acknowledged the existence of domestic violenae significant social concern, and
this was discussed more openly in the media. Daoésience against women was
considered common, although there were no firnissizg measuring the extent of
the problem.’[2a] (section 5)

21.09 The report continued:

“Several domestic and international NGOs workedhanproblem. Hot lines
operated by NGOs existed in major cities for vigtiof domestic violence. While
rural areas often lacked the financial resourcgsadwide crisis centers and domestic
hotlines, many villages established ‘interventiooups’ allowing women to live with
another family while men in the women's familiesftont the abuser.
Approximately two-thirds of divorces reportedly weatue in part to domestic
violence. The divorce rate continued to rise, bahynwomen remained in abusive



marriages rather than confront social and familynsa as well as economic
uncertainty. The government, with the help of insgional NGOs, supported
workshops and seminars aimed at educating both wameé men about domestic
violence and also highlighted the issue througHip@vareness campaigns. In
March [2007] the Vietnamese Women's Union openethemgovernment-supported
national Center for Women and Development. Theergmbvided services to
victims of trafficking, including shelters and vdicanal training. The center was
partly supported by foreign foundations and NGQ@&] (section 5)

21.10 The USSD Report 2007 also noted, “By law & crime to use violence,
threaten violence, take advantage of a person whnoat act in self-defense, or resort
to trickery to have sexual intercourse with a peragainst that person's will. This
appears to criminalize rape, spousal rape, andnresnstances sexual harassment;
however, there were no known instances of prosacdtr spousal rape or sexual

harassment. Other rape cases were prosecutedftdltbetent of the law.”
[2a] (section 5)

21.11 Areport by the Canadian Immigration and Be&uBoard (IRB) dated 16
March 2007 stated:

“Domestic abuse is reportedly widespread in Vietnafime Women's Union
reportedly found that about 40 percent of womerehexperienced abuse in the
home. Also according to Viet Nam News, a surveyregaly conducted by a
Vietnamese research organization found that 2 fpe2cent of families have
reported incidents of domestic violence... Sourcggsst that unless abuse results in
‘serious injury’, it is often accepted - by bothmend women - as a ‘normal’ part of
domestic life... Therefore, many Viethamese beliéxd tomestic violence refers
only to ‘extreme physical violence’... Several sogrbghlight cultural attitudes
related to the roles of men and women in Vietnama f&tor in the way spousal
abuse is perceived in the country... Rather thandacel stigmatization, some
women remain in abusive relationships... spousalefsusot generally considered to
be a criminal act deserving of punishment to thmesdegree as other crimes...
According to the results of a four-year researadyibn domestic violence in
Vietnam... women who report domestic violence topgbkce are often encouraged
to return home to reconcile with their partners..gémeral, police will not intervene
in situations of domestic violence unless the mdpecifically asks them to... the
law forbidding spousal abuse is ‘only rarely enéat [6j]

21.12 The same report stated further:

“Non-governmental organizations (NGOs) have esthbli some services for victims
of domestic abuse... For example, a women's centreofmselling and healthcare
runs a hotline that provides counselling to victimhglomestic abuse... With the
support of international donors, a provincial btantthe Women's Union is
educating the public about spousal abuse, provicingselling to and intervention
services for abused women, as well as running #mgland father’ clubs... There is
a domestic violence hotline in Ho Chi Minh City,wasll as several shelters -
however these services are reliant on donor fundifey Nam News reports that the
Women's Union supports ‘many’ projects to prevemnhdstic violence and help
victims.”

Household Registration

72. A newsletter published on the VN LawFind websitdamuary 2007 provided the following
synopsis of the Law on Residence, which came ifieztein Vietnam on 1 July 2007:
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The law provides for the rights to reside freelytia territory of the Socialist Republic of
Vietnam; the order and procedures for residengigistration and control; rights and
obligations of citizen, households, agencies agdmsations in residential registration and
control.

Residence is that a citizen lives in a locatioa commune, ward, or district town
permanently or temporarily. The Law on residencapiglied to Viethamese agencies,
organisations, households and citizens, Vietnarseskng overseas but still retain their
Vietnamese citizenship and come back to live inhae.

Apart from regulations on rights and obligationsibizens on residence right, the Law on
Residence also provides for registration of permtaaad temporary residence, notice of
residence, temporary absence declaration. Unddathecitizens shall register his permanent
address in province where he has legal residenaade citizens live in rented or borrowed
residence or lives with other people, he shaltlgetwritten agreement of the owner, lender or
host thereof.

In case of registering permanent address in adaiggtly under central governance, citizens
are required to have legal residence and have dm#imously residing for one years upwards
in that city. In case the citizen lives in rentedorrowed residence or lives with other
people, he/she shall get the written agreemeriteobtvner, lender or host thereof. It is
required to get agreement to enter into family rédmok by the person keeping such in case
where wife comes to live with husband and vice aechkildren come to live with parents and
vice versa; people over working age, retiring freork, losing health retirement or being
made unemployment come to live with his brothersisters...

The family record book is granted to each housetitddh family shall appoint a person of
full civil act capacity to become the householdeiniplement and instruct other members to
obey the regulations on residential registratioth @ntrol. If no member of the family is at
18 upwards or someone is at 18 upwards but hisitiéact capacity is lost or limited, one
member in the family shall be appointed as housksmol

...People living in same legal residence and havangjli relationship such as grandfather,
grandmother, wife, husband, children, brothersemsor grandchidren, etc. shall be granted
with one similar family record book.

The law shall come into full force as from July @007 (‘VnLawfind Legal
Newsletter No. 48/2006’ 2007, Vn LawFind websitg January
http://www.vnlawfind.com.vn/default.aspx?tabid=19284342&CatelD=75

No specific information was located in the sourcessulted to establish that Vietnamese
authorities currently withhold household registiatirom citizens who return to Vietham
after long absences, or after seeking asylum oasrse

In regard to the issue of Viethamese citizens wihagesehold registration is cancelled, a
2001 paper published by the Immigration and Reflgmsrd of Canada reported that
Vietnamese citizens absent from their usual pldcesidence for more than a year may have
their names removed from the household registeublyorities. The same source indicates
that persons returning to Vietnam after an abséwooe the country can apply to have their
registration re-instated, but does not providehrridetails on the process by which this may
be achieved:

If a citizen did not live in her/his residence aonbusly for one year, the government would
remove her/him from the household registration. ifldévidual may apply to be restored if



he/she is closely related to the Head of the Haaldgsibling, son or daughter, spouse,
parent). For people who emigrate from Vietnam,gbreernment considers them no longer
part of their original household and they wouldeltiseir registration.

An individual needs to return to Vietnam first bef@pplying for his/her name to be
restored. People who committed felonies or whao#lierwise considered undesirable
by the government would not be eligible (Immigratand Refugee Board of Canada
2001,VNM37802.E Vietnam: Whether Vietnamese citizemegidents are required

to cancel their Household Registration (ho khaugwkeaving Vietnam to live
abroad; whether the registration can be restoredmupeturning to Vietnam after two
or more years of absence; grounds for refusal $oésa household registration to a
returnee 16 October

75. Similarly, an article published on the Vietham&sagon Giai Phong Dailyebsite on 29
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June 2007 featured comments by Senior Lieutenaltr@bVo Van Nhuan, Head of the
Police Bureau of Administrative Management on Sd0@raer on the implementation of the
Residence Law. The article included a referencrticle 2 of the 2007 Residency Law,
indicating that persons who have their househaiéstetion cancelled after travelling
overseas can apply to have it renewed:

My daughter went to study abroad in 2002 and herenaas removed from the
khau Can she apply forlao khauagain when she returns to Viet Nam? What papers
will be needed for the application?

Answer: Based on Article 2 of the Law on Resideiethamese people who live in
a foreign country but still retain their Viethamesigizenship can apply fortao khau
when returning to the country to live (“Online Eramge between Police Leader and
SGGP Readers about Residence Law Implementatiddv,8aigon-GP Daily 29

June http://www.saigon-gpdaily.com.vn/Law/2007/6/56583/#

FINDINGS AND REASONS

The applicant claims to have been born in Vietnachta be a Viethamese citizen. She
travelled to Australia on a Vietnamese passporerdlore the Tribunal accepts Vietnam as
the country of reference.

The applicant has claimed that she faces a realcehaf persecution if she returned to
Vietnam because she is a woman who has left hérahndsand also because she would be
imputed with a political opinion due to her fatlgepolitical opinion and activities.

The Tribunal accepts that the applicant was intceduto her husband by her aunt and that
they were engaged in Vietnam and married in AustialJuly 2003 after her arrival in the
country in June 2003. The Tribunal accepts thaiaity the applicant’s relationship with her
husband was good, however after a few months whestarted working, things
deteriorated. The Tribunal accepts that the appliceay have been subjected to financial,
emotional and physical abuse from her husband @nithis reason she decided to leave him
in September 2004. The Tribunal accepts that tpécmt did not disclose to her family the
problems she experienced in her marriage untit afie moved to Melbourne because she
did not want to cause them any pain. However, by dkage her family had already learnt
about her departure from her husband. The Tribacapts that the applicant’'s husband may
have made threats to her mother that if he fouadafiplicant he would hurt her and then
send her back to Vietnam It also accepts thatpipécant’'s mother’s reaction to the news of
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her separation was that she was very upset ang iy the applicant for running away
from her husband.

The applicant claimed that she feared harsh tredtfman her mother as a result of her
leaving her husband because of her mother’s festdaideas and the fact she was a difficult
person. The Tribunal accepts that applicant’s nratieey be a demanding individual and that
she may be critical of the applicant’s actionseaiing her husband. However, the Tribunal
does not accept that any familial disapproval obfems that she may have with her mother
because of her separation from her husband caestipersecution within the meaning of the
Convention. The Tribunal does not accept the apptis assertions that her family will
disown her and not allow her to return home. Thbuiral notes that the applicant has
maintained regular communication with her familyca she left her husband over 4 years
ago. Although the Tribunal accepts the applicamiigher may have initially reacted to the
news of her separation by stating that she woutdhaw her to come back, the Tribunal
does not accept that if her family, and in paracdier mother, had rejected her or intended to
disown her, she would have continued to maintagulesr contact with the applicant over all
these years. However, even if the applicant’s fawahidl reject or disown the applicant if she
returned to Vietnam, the Tribunal notes that sueatment is not regarded as persecution
within the meaning of the Convention as it is pyeprivate matter. As the Court stated in
MMM v MIMA (1998) 90 FCR,

Persecution for the purposes of the Convention at@snsome official approbation of
the feared conduct, or at least official failuraérability to do something about it,
when the general standards of civilised countriesl@/entitle the putative refugee to
the protection of the State ... There is nothinguchsgeneral standards to suggest
that adults not under a disability have such aitlemtent when, for private reasons,
their families reject them.

The Tribunal therefore does not accept that théiapy’'s fear that she would be rejected by
her family is either well-founded or that it comstes persecution.

In addition to her family, the applicant claimsféar harm from her former husband. As
discussed above, the Tribunal accepts that thecappk husband may have made a number
of threats against the applicant when she firstiiefi in September 2004. It also accepts that
within the year that she left him, her husband imaye continued to contact her family in
Vietnam in an effort to intimidate and try to loedhe applicant. However, the Tribunal does
not accept that since that time the applicant'©hod has been in contact with her family in
Vietnam given that in the regular conversationsapglicant has had with her mother,
contact from her husband has not been mentionezlThibunal does not accept that because
the applicant did not specifically ask her mottidrar husband had called she was not made
aware if he had or not. The Tribunal finds it imdle that the applicant’s mother would
not advise the applicant of any calls from her lamsh) especially if they were of a
threatening nature. The Tribunal therefore findg the applicant’s husband has not
demonstrated any interest in the applicant or Hesreabouts since sometime in 2005. In
light of this and the fact that it has now beenravgears since she left her husband, the
Tribunal does not accept that the applicant’s hogdlveould pursue the applicant in Vietnam,
either himself or through a third party. The Tribufinds the applicant’s fear of what her
husband might do to her if she returned to Vietmapurely speculation particularly given
that she has not had any contact with him sincee8dper 2004. The Tribunal therefore does
not accept that there is a real chance that thiicapfis husband would seriously harm her if
she returned to Vietnam because she left him.
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The applicant has also claimed that she would @esecution from the authorities and
people around her because she had run away frolmueband. She claimed she may be
severely harmed and sexually assaulted by othenm¢ietnam and the Vietnamese
authorities and that she would be prejudiced agaesause she had left her husband. The
Tribunal refers to the information put to the apaht in the hearing that divorce was on the
rise in Vietham and the fact that there was anradesef independent evidence to suggest that
divorced or separated women were targeted in Viretioa this reason. Although the

applicant fears that she will face social discriation, harassment and stigma to such a
degree that it amounts to persecution on the a¢aduhe fact that she is permanently
separated from her husband, the Tribunal has eatifted any evidence to substantiate these
claims. The Tribunal accepts that as a separatedanwdhe applicant may suffer a level of
shame, embarrassment and humiliation on accoumgradtatus, however the Tribunal does
not accept that any emotional or social difficidttee applicant may face on account of her
failed marriage amounts to serious harm withinnttganing of s91R(2) of the Act. The
Tribunal has taken into consideration the exampdeided by the applicant in the hearing of
a woman in her neighbourhood who ran away fromhiaesband and wandered around and
was raped by a gang of drunk men. The Tribunal dogsccept the applicant’s situation is
comparable given that the she claimed the womé&eiirexample was suffering a mental
disorder and this would be the reason attributdtetovandering around and also being more
vulnerable to such a heinous crime, as opposedrtsthtus as being a divorce woman. On
the basis of the absence of evidence that separatidorced women in Vietnam are
targeted for serious harm by either the authordiethe general public, the Tribunal does not
accept that the applicant faces a real chanceiog Ipersecuted because she had left her
husband.

The applicants’ adviser has posited a number dfqodar social groups to which the
applicant may belong, including “Viethamese womatims of family violence”;
“Viethamese women who are separated/divorced”; thdemese women who are
separated/divorced and initiated the separatioarde’, “Vietnamese women without male
protection”; and “Viethnamese women”. Even if théblinal accepted that the applicant
belonged to any of these particular social grothes Tribunal is not satisfied on the evidence
before it, and for the reasons discussed abovethbee is a real chance that the applicant
would be persecuted for reason of her membershgmypsuch groups. The Tribunal
therefore does not accept that the applicant’'sdépersecution because she had left her
husband in Australia is well-founded.

In the submission provided by the applicant’s aelvin the morning of the hearing, a
discussion of country information outlining theusition of domestic violence in Vietham
was included. When the Tribunal asked the applibant this information was relevant to
her situation given that her husband would be ¢§ymAustralia and she was no longer with
him, the applicant raised for the first time hepestences of violence within her family. The
applicant claimed that her father was violent taaer mother as a result of the depression
he suffered once he returned to Vietham and itpessible that he could be violent toward
her. She recounted an incident when she had tolthtieer he was drinking too much alcohol
and he had thrown a plate towards her. The Tribdoas not accept that the applicant has
been a victim of domestic violence from her fattW¢hen the Tribunal discussed this further
with the applicant, she spoke about her fatherihgder and her brother when they were
growing up. The Tribunal finds that what the apatitis referring to is corporal punishment
which her father used on his children as opposetbioestic violence. The Tribunal does not
accept that the physical disciplinary action of éipplicant’s father against her and her
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brother during her childhood constitutes seriousnhaithin the meaning of s91R(2) of the
Migration Act1958. The Tribunal does not accept given the |a®péthis claim and the
nature of the evidence provided by the applicath@hearing, that the applicant fears she
will be subjected to domestic violence from hehéatare well-founded.

The Tribunal has taken into consideration the imfation provided by the applicant’s adviser
in relation to domestic violence in Vietnam genlgrédlowever, given that the applicant is no
longer with her husband and that he is an Austradiizen who is residing in Australia, the
Tribunal does not accept that this informatioreigvant to the applicant’s circumstances. As
the Tribunal has found above, the chance of théagm's husband returning to Vietnam to
harm her is remote, especially given that the apptihas not been in any contact with her
husband over the last 4 years. The Tribunal thezefoes not accept that there is a real
chance that the applicant would be subjected toedtimviolence either by her husband or
her father if she returned to Vietnam.

The applicant also made claims in relation to bémmguted with a political opinion against
the Vietnamese government due to her father'sipaliopinion and activities. The Tribunal
accepts that the applicant’s father fled Vietnart989. However, the Tribunal does not
accept that the applicant’s father was politicaltyive or had a political profile on the basis
of the applicant’s evidence. The Tribunal accelpas the applicant’s father may not have
been happy with the regime in Vietnam and thatdwdid he could not live in Vietham
anymore Although the applicant claimed that inéyas her father was a dissenter, the
Tribunal finds that the applicant’s father only il his opinions and dissatisfaction with the
Vietnamese government to his family and friendse Thibunal does not accept that her
father had a political profile prior to his depagdrom the country.

The Tribunal accepts that life for the applicamt, mother and her brother may have been
difficult after her father fled. The Tribunal notése country information from the US
Department of State 199@puntry Reports on Human Rights Practices for 1:992etnam
cited above, which discussed the fact that atttimet there was still some discrimination in
employment, education and social services agaewlp with bad family backgrounds
although it had decreased somewhat than in preyiears. The Tribunal also accepts that the
applicant’s father may have experienced difficsliieice he was returned to Vietham in 1996
because he had fled the country. Yet the Tribuntdsithe information from the Department
of Foreign Affairs and Trade from 1999 which disses the return of 110,000 people who
left Vietham as refugees to the country betweer6 81 1999 and confirmation from
UNHCR officials that in the 40% of the returneesythvere monitoring, there was no cases
in which a returnee had complained of arrest, pets@n or discrimination because of their
political background or decision to flee. Despitis information, the Tribunal accepts that
the applicant’s mother may have experienced soffieuiies finding employment during

the applicant’s father’'s absence and that the egpiiand her brother may have been teased
at school because of her father's departure franctuntry. The Tribunal also accepts that
following the applicant’s father’s return her faynihay have initially continued to face
discrimination because of his departure from thentry. The Tribunal accepts that the
applicant’s father may have experienced some ditffcsecuring employment soon after his
return to Vietnam because he had fled as a boabpeHowever, the Tribunal does not
accept that the applicant’s father’s inability @irgemployment has continued to be for
reasons of his departure from Vietnam or an impptgdical opinion rather than other issues
such as the applicant’s father’'s mental healthagesand the general labour situation in the
country. Similarly, the Tribunal accepts that whiea applicant’s father returned to Vietnam
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in June 1996 the police may have watched the agpglefamily home and monitored his
movements. However, the Tribunal does not accepttiie monitoring or visits from the
police have continued, as the applicant claimee. Tifbbunal notes that the applicant was
unable to state in the hearing how long the suareik of her father persisted. Based on the
Tribunal’s finding that the applicant’s father didt have a political profile, as well as the
country information cited above in relation to #ignificance of bad family background in
Vietnam, the Tribunal finds the applicant’s claihat the authorities have continued to attend
her home once a week to inquire about her fathbetinplausible.

The Tribunal notes despite the difficulties thelaggmt claimed her family experienced
because her father had fled the country, the agufic mother was able to earn money by
selling items at the market whilst her father wasaf the country and since his return.
Although the applicant claimed that her mother hatlbeen able to purchase a stall because
of her father’s anti-government political opinidhe Tribunal does not accept on the
evidence before it that the inability to be grargedh a licence was directly related to the
applicant’s father’'s departure from the country antdsome other reason. The Tribunal notes
that despite not having the licence for a marladt,she applicant’s mother has continued to
work selling items at the market to this day. Aldw applicant completed her schooling and
subsequently undertook tertiary studies throughnQpmaiversity. She was also able to secure
employment and work her way up in the organisat®milarly, her brother had worked as a
broker until recently. The Tribunal does not acdept the applicant’s brother’s recent loss
of his job was connected to his family backgrounthat he was not eligible to work in

either the public or private sector as the appticéimed. The Tribunal again refers to the
country information cited above which provides thithough a bad family background may
make it significantly more difficult, and in somases impossible, for such a person to obtain
communist party or government posts, beyond tlestnsequences of such a background
have abated to the point where they are likelyetmd more than minor irritants, if at all. The
Tribunal also finds the fact the applicant’s brathad previously been employed as a broker
for a number of years to be inconsistent with thgliaant’s claim that he had no right to

work legitimately in Vietnam.

The Tribunal refers to the country information dibove which provides that bad family
background has had no real effect on an individu&glietham since the late 1990’s and that
from 1999 people who were considered to have badydackgrounds were no longer
discriminated against In light of the country infaation, and also taking into consideration
the applicant’s own experiences in Vietnam, thédmal does not accept that the applicant
would be persecuted if she returned to Vietham umeeaf her father’s profile or her family
background. Although the applicant indicated inhlaring that she had experienced some
difficulties getting documents certified by her&bauthorities, the Tribunal does not accept
that any problems the applicant experienced wagdalber family background, as she
suggested, given the country information cited &adwne Tribunal accepts that the
applicant’s husband may have had to pay some mone authorities, which the applicant
characterised as being a bribe, however the Tridurds that this payment may have been
for numerous reasons including having the mattaltaath expeditiously.

The Tribunal does not accept that the applicantidvexperience any of the difficulties that
her father experienced when he fled the countiy lagat person in the 1980’s given that their
situations are in no way comparable. Whereas hieelf&scaped the country as a refugee
during a particularly volatile period in Vietnantisstory, the applicant left legally for the
purpose of marrying in Australia. The applicantsrent situation is vastly different from her
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father’s situation when he departed the countryln@® years ago, as are the conditions in
the country. The Tribunal therefore does not actiegitthe applicant’s departure from the
country would be considered to be a political adhat she would be imputed with an anti-
government political opinion. The Tribunal does acotept that the applicant would not be
able to get a job if she returned to Vietnam beeadser bad family background. The
Tribunal notes that the applicant has worked ingst in Vietnam, as has her brother and
mother. Although the applicant claimed she onlylgatjob because the owner of the
company’s wife was her neighbour, the Tribunal adkat this appears to be consistent with
the applicant’s own evidence that having the apjatg connections assists in finding
employment in Vietham, especially during difficutsgonomic times. The Tribunal does not
accept based on the country information or theiegpl’'s family’s experiences that the
applicant would be denied employment for a Conwnteason if she returned to Vietnam.

The applicant has also raised her removal fronfdraily’s household registration as
evidence that she is suspected of being againgiovernment. The Tribunal refers to the
country information cited by the applicant’s advjsend which is included above, which
states that any person who fails to live continlyoastheir address for one year is removed
from the registry. The same source provides thett people can apply to have their
registration restored after returning to Vietnanmtker information provided by the head of
the Police Bureau of Administrative Management oni8 Order in an article published on
the Saigon Giai Phong Daily on 29 June 2007 inoese to a query about Viethamese
people who go overseas to study, was that Vietnafesple who lived in a foreign country
but still retained their Vietnamese citizenship Vaoapply for their household registration
when returning to the country to live. Based onititeependent information, the Tribunal
finds that the removal of the applicant’s name fitoen family’s household registration was
consistent with normal practice and if the applta@turned to Vietham, she would be able to
apply for her household registration to be reimstafAlthough the applicant has claimed that
she did not believe she would be able to obtairhbesehold registration due to her long
absence from the country and her family’s anti-goreent status, or if she did, it would be
an incredibly long process and she would be requoeay a bribe, the Tribunal finds these
claims to be purely speculation and not supportethé independent evidence. The Tribunal
also does not accept that the applicant’s circumsstaare analogous to her father’s situation
when he returned to Vietnam 20 years ago. Basadeoabove, the Tribunal therefore does
not accept that the applicant would be refusechbasehold registration if she returned to
Vietnam and subsequently denied anywhere to livangrof the other rights that are
associated with the household registration becafiae imputed political opinion or for any
other Convention reason.

The applicant has not raised any claims in reldioner health as a result of being diagnosed
with Tuberculosis. The Tribunal notes that the aait has received treatment and
completed the full course of her medication andgigssical health had completely

improved. The Tribunal has therefore not considénedapplicant’s health as an issue which
may give rise to a claim for protection.

Considering the applicant’s claims individually,vasll as cumulatively, the Tribunal does
not accept that there is a real chance that thiecappwould face persecution, now or in the
reasonably foreseeable future, if she returnedetnem for reasons of her membership of
any particular social group arising out of her sapan from her husband in Australia or for
an imputed political opinion based on her fathdeparture from Vietnam in the 80’s or her
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own relatively recent legal departure from Vietnenmarry her husband. The Tribunal finds
that the applicant’s fear of persecution is notlviainded.

CONCLUSIONS

The Tribunal is not satisfied that the applicanaiperson to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant does not satigifie
criterion set out irs.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informativhich might identify the
applicant or any relative or dependant of the appili or that is the subject of a
direction pursuant to section 440 of Hegration Act1958.

Sealing Officers ID: RCHADW




