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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdpglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of CHIRRC), arrived in Australia as a holder of a
temporary visa and he was subsequently grantedthéderof further temporary visas. The
applicant applied to the Department of Immigratma Citizenship for a Protection (Class
XA) visa. The delegate decided to refuse to gramtvisa and notified the applicant of the
decision and his review rights by letter.

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision. The Tribunal
finds that the delegate’s decision is an RRT-reaigl@ decision under s.411(1)(c) of the Act.
The Tribunal finds that the applicant has madelial &gplication for review under s.412 of
the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under 1951 Convention Retatd the Status of Refugees as amended
by the 1967 Protocol Relating to the Status of Beés (together, the Refugees Convention,
or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongetterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fm#dicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illaéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s caypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if



stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

According to the Protection visa application thelagant is a male born in China. The
applicant holds University degrees. He statedhkatas a public servant prior to coming to
Australia, to undertake studies in China and ahroad

When making the application, the applicant provittezifollowing information in response

to questions 40 — 44 on the application form. Th@iaant stated that he came to Australia
on a temporary visa. When asked what he fears mpyen if he returns to China, the
applicant stated that he will die because of hatheand the requirement for an organ
transplant. He states that in China he will noeree any assistance at all for his medical
needs and he will die. This amounts to human rigioigtion and discrimination because
only the very wealthy can access medical atteribdhe extent that he needs to preserve his
life. He states that in China life is cheap anlefis a non-productive, non-wealthy citizen,
the communist regime will take no responsibility keeping him alive. [Information deleted:
s431.] The applicant states that the Chinese gavemtwill allow him to die if he cannot

pay the cost of ongoing treatment, which he cadnoHe states that China is a communist
country and human rights are not all-encompassiegstates that the authorities cannot
protect him because they will not provide the aggpit with the necessary health care and he
will die.

In an accompanying submission, the applicant’sasgmtative refers to the applicant’s well-
founded fear of persecution if he were forced tamreto China. The representative states that
the applicant was admitted to hospital sufferirapfra particular condition and is required to
visit the hospital regularly for medical treatmenhjich is necessary for his survival. The
applicant maintains that if he returns to China nbe/would not receive the medical
treatment necessary for his survival and he woiddHe claims that the failure of the
Chinese government to ensure adequate medicahgaafor citizens in his position
amounts to persecution and gives rise to a weltded fear that he will be refused the
necessary medical treatment on the basis thatdensmber of a recognisable social group,
namely Chinese citizens who are unable to pay thieeSe government for their medical
treatment. The applicant also claims membershgnother recognisable social group,
namely rural Chinese from the provinces where theeghment has failed to provide
adequate medical care and protection for its ¢isze

Application for review

The delegate refused to grant the visa to the @i finding that there was no Convention
basis for the claimed persecution. The applicangsbreview of the delegate’s decision.



Theapplicant appeared before the Tribunal to give@we and present arguments. The
Tribunal hearing was conducted with the assistafe® interpreter in the Mandarin and
English languages. The applicant was representegldtion to the review by his registered
migration agent.

Immediately prior to the hearing the applicant pded a medical certificate from the
Hospital, confirming the applicant’s ill health arsdundergoing ongoing treatment. The
report describes the medication prescribed to pipdiGant and states that he is unfit to travel
and states that the management plan for the applg#o continue regularly.

The applicant stated that before coming to Austriaé studied and worked in a Government
department for a number of years. He said thatlitetlys job because at that time he decided
to travel abroad. He now has no job. He undertdodtiss in Australia and he did not work in
Australia. Not long after he completed his couteebecame ill and he has been under
medical treatment since. He said that both of hreipts and his siblings remain in China. His
parents are retired and his siblings work in Chite stated his sibling’s occupations. He has
no health insurance as his health insurance expihesh he finished studying.

The Tribunal asked the applicant what persecutefehred if he returned to China. The
applicant said that he has been diagnosed witbuseiiiness. The doctor said that due to his
condition, he cannot travel to China as it may hhrsrhealth. If he returns to China, he will
still require continuous treatment to maintainltes but in reality he cannot get this kind of
treatment. He stated that according to his circants@s and having regard to the definition of
‘refugee’, he will become marginalised in China ddcannot accept this kind of treatment.
If he does not get treatment, he will die.

The Tribunal asked the applicant why he thoughtvbeld not be able to obtain the necessary
treatment in China and become marginalised. Thécamp said that he does not understand
a 100 percent the definition of a ‘social groupis Hituation is that he quit his job and he is
overseas. He has no link with any organisationhin@. As a result of that, he has no health
insurance or social security. From the financiahpof view, he considers himself to be a
member of a marginalised group. The Tribunal askedapplicant if he thought there were
any other reasons, in addition to his financiadwmnstances, that may prevent him from
getting treatment. He said that according to theation in China, as he is not employed, he
has no social links with anyone in China and h@atatus is not high, so he considers
himself to be a member of a marginalised group. Bliomg these two factors, he will not get
the required treatment. The Tribunal noted thaih@icant appeared to suggest that he
would not get treatment due to his financial cirstances. The Tribunal again asked the
applicant if he thought there were any other reasamny he may be denied treatment. The
applicant said that he comes from a part of Chwieere the medical conditions in that
province are lagging behind. This is the summaryigfituation.

The Tribunal noted its concerns. The Tribunal ndked the applicant claimed that he would
face persecution by way of denial of medical tre&ttndue to his membership of a particular
social group. The applicant said that as a Chioggen, he will be denied treatment and that
is a kind of persecution. The Tribunal referredh® applicant’s claims and, in particular, to
his identification of particular social groups. Thebunal referred to the country information
concerning the availability of medical treatmendl aoted that the common characteristic of
the particular social group may not distinguishdgheup from the society at large. The
Tribunal sought the applicant’'s comment. The applicaid that maybe his understanding of
the definition of a ‘social group’ is a bit differe



The applicant’s advisor provided comments with eespo Tribunal’'s concerns. She said that
her client collapsed quite suddenly and he hadurseato the Chinese officials from the
embassy. The Hospital staff believed that as tipicggmt was a Chinese citizen, the embassy
could provide assistance to him, but they had notided any kind of assistance. The
medical staff were disturbed that they did not wardet involved. The applicant had a
temporary visa, but could not continue with thag¢ do his health. The applicant was
intending to depart for China but could not trawé. had no funds for the treatment or
accommodation. As the Chinese government refusbd tovolved in any way, this can be
considered as the failure of state protection. félsethat the applicant will be left to die
amounts to persecution. The applicant is an eddd@iténese who will not be granted
protection if he returns to China. He cannot afforedical treatment even in Australia and
the Chinese government will allow him to perishe®wocial group is an educated Chinese
who is suffering a severe physical medical conditido will be denied access to the life
support that he needs in China and that is ther&adf the state protection and the
denigration of human rights. The Tribunal againedats concern that the characteristics of
the particular social group may not distinguishdgheup from the society at large. The
advisor agreed.

The advisor stated that as an educated persoaptilieant understands what may happen to
him and the denial of the treatment is in itselfspeutory. There has been no assistance from
the embassy and the treatment by the Chineseaiffiat the moment is in itself persecutory
and while the Australian government is assistirggapplicant, the Chinese government is
doing nothing.

The representative suggested that the way thecpkatisocial group may be defined is, for
example, the Chinese overseas suffering seriouthhmablems. Whether the rest of the
society have no access to medical treatment is temahas this is defined by the applicant’s
personal circumstances. The applicant is partefjtioup of Chinese who require assistance
and is being denied assistance. The applicantvelvithout such assistance.

Evidence from other sources
Access to medical treatment in China

The availability and quality of medical treatmemtGhina varies from region to region.
Eastern China and cities have better access taygosddical treatment than Central and
Western China and rural areas. Medical treatmemiistly funded by the patient with rural
residents paying more than city residents. Tram¢pland related treatment are available for
those who can pay for it.

According to the CDRF and the UNDP, rural residemées“less likely to get access to
medical services” with most health resources |latateChinese cities:

According to the third national health care surie2003, the proportion of people in urban
areas who could reach the nearest medical instituii ten minutes was 82 percent. In the
countryside, it was only 67 percent; moreover, ic@et needed more than 30 minutes.

... There are also disparities between the regiortsagain, the western region fares the
worst. Some poor and mountainous areas have riog;lso farmers must go to hospitals in
townships or county towns. The disparity betwegores is evident in the proportion of the



population that lives more than five kilometresifrthe nearest hospital. One survey in 2002
found this proportion to be only 8 percent in thstern region, but 13 percent in the central
region and 22 percent in the western region.

According to the Office of the World Health Orgaatisn (WHO) Representative in China
and the Social Development Department of ChinaeStatuncil Development Research
Centre, specialised care is not available outsiied&3e cities:

Geographical obstacles are more subtle in China.fa¢t that about 10% of rural residents
have to travel more than 30 minutes to receivechasdical care, compared to only 1% of
their urban counterparts, is acceptable by inteynal standards. A bigger problem is access
to specialized services. Outside the cities, speethcare (such as emergency obstetric care
and trauma service) is not available, and adedaaiigies and trained medical professionals
are scarcé.

According to the UN Health Partners Group in Chin&2002 government health spending
was 0.8% of GDP compared to 0.9% in 1978 or 3.9%tai spending in 2002 compared to
6.1% in 1978. The share of medical costs paid byremce schemes dropped from 47% in
1980 to 27% in 2002. As a result private spendimpe@alth increased from 36% in 1980 to
68% in 2002. The UN Health Partners Group in Clailisa report that health spending mainly
benefits urban residents.

According to the Office of the WHO Representativé€China and the Social Development
Department of China State Council Development Reke@entre, of the many obstacles the
poor face in accessing health services “the firedrmarriers are perhaps the most acute.” In
2004, private spending accounted for over 55% tad teealth spending. In rural areas,
private spending on health was as high as $0%.

In 2003, the average annual income for China’sl population was 2,622uan(US$328).
According to the Ministry of Health, the averagedical expenses were 2,2g6an

(US$280) in 2004. According to a report by the @sim Scientist Discussion Forum in
Beijing, “Chinese citizen’s medical expendituresdancreased from an average of 11 yuan
(approximately US$1.35) in 1978 to 442 yuan (appnately $54.50) in 2002.” The report
notes that 87% of farmers pay their own medicakesps with some farmers saying that a
single visit to the hospital can equal one yeart®me. ThaBlue Bookdated December 2005
by the Chinese Academy of Social Sciences replatsane quarter of the population forgoes
medical treatment because they cannot afford ildoember 2005, the Ministry of Labor

! China Development Research Foundation & UnitedddatDevelopment Programme 20@Hina
Human Development Report 200% October, p.58

2 Office of the World Health Organisation Represéwmain China & Social Development Department
of China State Council Development Research C&@0é,China: Health, Poverty and Economic
Developmentiune, p.18 http://www.wpro.who.int/NR/rdonlyre4/A18401-BE93-44EF-9F76-
55DDA2C6E12D/0/hped_en.pdf — Accessed 27 July 2007

% United Nations Health Partners Group in China 2@0Bgalth Situation Assessment of the People’s
Republic of ChinaJuly, pp.39-41

* Office of the World Health Organisation Represtiwin China & Social Development Department ofr@h
State Council Development Research Centre 2088)a: Health, Poverty and Economic Developméunhe,

p.17 http://mww.wpro.who.int/NR/rdonlyres/A1F184B8E93-44EF-9F76-55DDA2C6E12D/0/hped_en.pdf —
Accessed 27 July 2007



and Social Security in Hebei examined the healttuctl workers. They found that 40% of
rural workers continued to work when sftk.

According to the Office of the WHO Representativé€hina and the Social Development
Department of China State Council Development Reke@entre, the poor face “major
social, financial and cultural obstacles” in ac@eg$ealth services in Chiffa.

According to Shanyan Lin, President of the Chir@seiety of Nephrology, hemodialysis
and peritoneal dialysisre widely used in China:

...In the relatively economically developed area€bina, especially in the major cities, the
incidence of ESRD is programs is currently estimatebe 102 cases per million of the
population. Fifty-five percent of these patients emrrently receiving hemodialysis or
treatment with continuous ambulatory peritonealydia (CAPD). In small centers where
there are fewer special facilities, peritonealydied is more commonly employed. In larger
cities, because of the relatively high cost of ingd fluid for CAPD, which means that the
costs are roughly equivalent, hemodialysis is nodvia likely to remain the predominant
mode of treatment. At the present time about 80¢atiEnts are treated by maintenance
hemodialysis and 20% by CAPD. There is universalafgwin bag systems for CAPD in the
major centers.

The financial support for dialysis comes mainlynfirGovernment sources. Government
employees, those who work for Government ownedpnses and those who can obtain
enrolment in the Government Health Insurance Prognee able to gain reimbursement for
the costs of their treatment. In the large citiesShanghai for instance, more than two thirds
of the patients with ESRD are available to affdre tost of dialysis by obtaining financial
support from a variety of sources. Due to the iasieg number of ESRD cases and hence the
increasing expense, the upper limit of financigdmurt for the cost of dialysis has been
capped by the Government in most areas of the pourtie average cost for hemodialysis in
Shanghai is $US7500 per patient per year and USHRBPeritoneal dialysis. These rates
are clearly much cheaper than those available e meveloped nations. Nonetheless, this is
still a heavy burden on the public health and d@&aurity systems.

The principal reason for non-acceptance onto dialys programs is the inability to afford
treatment for those who do not have access to insanmce programs. It is now quite rare
to find areas in China where dialysis is not availlale for lack of trained staff and
facilities.’

® Xiewang 2006, ‘China’s Unfair Distribution of H¢lalCare ResourcesThe Epoch Time§ February
http://en.epochtimes.com/news/6-2-7/37811.html eeSsed 27 July 2007

¢ Office of the World Health Organisation Represdwmain China & Social Development Department
of China State Council Development Research C&@0é,China: Health, Poverty and Economic
Developmentiune, p.16 http://www.wpro.who.int/NR/rdonlyre4/A18401-BE93-44EF-9F76-
55DDA2C6E12D/0/hped_en.pdf — Accessed 27 July 2007

" “During hemodialysis, a machine acting as aniaigif kidney cleans your blood”
(http://www.kidney.org.au/LinkClick.aspx?fileticked UT8LoLhk6E=&tabid=78&mid=882)

8 “peritoneal dialysis allows the blood to be claaieside your body”
(http://lwww.kidney.org.au/LinkClick.aspx?filetickeRE%2bCT%2f8%2fu0s%3d&tabid=78&mid=882)

? Lin, Shanyan 2003, ‘Nephrology in China: A greassion and momentous challenggidney
International Vol. 63, Issue S83, February, pp.S108-S109



According to Chen Jianghua, Professor of the NdpbyoCentre at the First Affiliated
Hospital of Zhejiang University, hemodialysis cos&tween 70,00Quan ($US8,750) and
100,000yuan ($US12,500)°

According to Lin, “about 5000 patients receive fldrensplantation every year”. Lin notes
that “an inability to pay for the procedure islsdibarrier to transplantation.” Lin continues:

While most of the recipients of renal transplamésyoung, an inability to pay for the
procedure is still a barrier to transplantation: thmse with access to medical insurance,
reimbursement of $100,000 Yuan (US$12,000) is ak&elfor the first year of treatment
following transplantation. Cyclosporine, which asélly produced, together with
mycophenolate mofetil and prednisolene constitugentost widely used immunosuppressive
regime, but tacrolimus and sirolimus also are awdd for use, and the cost of these agents
can be reimbursed also. Monoclonal antibioticsaamglable, but the cost of their use is not
reimbursed.

Renal transplantation units are not Governmentaad,a number of private clinics are being
established to provide the necessary servicespiiheiple source of organs is from brain
dead cadavers. Signed consent is required fromltisest relative and in the case of renal
donation following execution, from the donor and tosest relativé"

According to Chen Jianghua, Professor of the NdpbyoCentre at the First Affiliated
Hospital of Zhejiang University, “a patient may pisbend 40,000 yuan (5,000 US dollars)
on a kidney transplant and other services whergheispitalised™* A kidney transplant
costs between 40,000 and 60,80@n($US4,800 and $US7,200) in China. This is affordabl
for foreigners from developed countries but a “hyelanrden” for most Chinese peopfe.

Treatment of failed asylum seekers in China

In March 2007 DFAT responded to questions concegrpossible treatment by the Chinese
authorities of failed Chinese asylum seekers whieewaamed in the media and who might be
imputed to be a Falun Gong practitioner, undergdoQhristian or political dissident in the
following terms:

...0Our impression is that these days Chinese auith®ritew seeking to remain in Australia
through a protection application as more commorplkshaviour rather than a sign of
political disloyalty. Authorities could, howevereat the person more severely if he or she
was quoted publicly as criticising China’s regimesenior leadership in the medfa.

194 ack of donated kidneys afflicts Chinese patie306,People’s Daily sourceXinhug 15
December http://english.people.com.cn/200612/12@0§1215 332687.html — Accessed 30 July
2007

1 Lin, Shanyan 2003, ‘Nephrology in China: A greassion and momentous challengéigdney
International Vol. 63, Issue S83, February, p.S110

121 ack of donated kidneys afflicts Chinese pati€B806, People’s Daily sourceXinhua 15 December
http://english.people.com.cn/200612/15/eng20061338687.html — Accessed 30 July 2007

13 ‘New rule to regulate organ transplants’ 20B8pple’s Daily sourceChina Daily, 5 May
http://english.people.com.cn/200605/05/eng20060863202.html — Accessed 30 July 2007

“piac Country Information Service 200Country Information Report No. CHN8990 — CIS
Request CHN8980: China: Publication of client distgisourced from DFAT advice of 20 March
2007), 22 March.



FINDINGS AND REASONS

The applicant travelled to Australia on a valid @se passport and claims to be a national of
China. The Tribunal accepts that the applicantriateonal of China and has assessed his
claims against China as his country of nationality.

The applicant claims that he requires medical tneat which he will not receive in China
due to his membership of a particular social graapiously defined, and that this amounts
to a denial of human rights and persecution asddfin the Convention. The applicant
claims that he is unable to pay for such treatraedtfor that reason the government will
allow him to die.

The Tribunal accepts, on the basis of the applisawn evidence and the report from the
Hospital, the evidence relating to the applicantedical condition. The Tribunal accepts that
the applicant requires specialized ongoing medieatment and an organ transplant. The
Tribunal also accepts that the denial of medi@tinent, particularly in circumstances
where such denial may lead to death, may amouws#rious harm and persecution. The
guestion for the Tribunal to determine is whetlmere is a relevant social group of which the
applicant is a member. If so, the next questiortferTribunal is whether the persecution that
the applicant fears is for reasons of membershthefjroup.

The definition of “particular social group” is widend flexible. In the 1992 Federal Court
caseMorato v MILGRAJustice Lockhart stated:

The interpretation of the expression “particulaciabgroup” calls for no narrow definition,
since it is an expression designed to accommodatdeavariety of groups of various
descriptions in many countries of the world whistaman behaviour being as it is, will
necessarily change from time to time. The expoessi a flexible one intended to apply
whenever persecution is found directed at a grogection of a society that is not
necessarily persecuted for racial, religious, mai@r political reasons.

In my opinion for a person to be a member of attpalar social group” within the
meaning of the Convention and Protocol what isireqLis that he or she belongs to
or is identified with a recognizable or cognizabgteup within a society that shares
some interest or experience in common. | do riokti wise, necessary or desirable
to further define the expressi(il992) 39 FCR 401 at 416.)

The meaning of the expression “for reasons of ...n&sibp of a particular social group was
considered by the High Court Applicant Swhere the following summary of the principles
for the determination of whether a group falls with particular social group:

First, the group must be identifiable by a chanastie or attribute common to all members of
the group. Secondly, the characteristic or attalmgmmon to all members of the group
cannot be the shared fear of persecution. Thittey possession of that characteristic or
attribute must distinguish the group from socidtiaege. Borrowing the language of Dawson
J inApplicant A [Applicant A & Anor v MIEA & Anor (1997) 190 CLR 32%&r Dawson J at
242, a group that fulfils the first two propositigrbut not the third, is merely a "social group"
and not a "particular social groupAgplicant S v MIMA2004) 217 CLR 387 at [36] per
Gleeson CJ, Gummow & Kirby JJ.)

In the same case, Justice McHugh emphasised tiessigcof the group being “cognisable
within the society”:



A number of factors points to the necessity ofgtmup being cognisable within the society.
Given the context in which the term “a particulacigl group” appears in Art 1A(2) of the
Convention, the members of the group, claimed ta particular social group, must be
recognised by some persons - at the very leastebpgdrsecutor or persecutors - as sharing
some kind of connection or falling under some gahéassification. That follows from the

fact that a refugee is a person who has a “welhdleal fear of being persecuted for reasons of
... membership of a particular social group”. Aquer cannot have a well-founded fear of
persecution within the meaning of Art 1A(2) of @envention unless a real chance exists that
some person or persons will persecute the asylakesdor being a member of a particular
class of persons that is cognisable - at leastob@ly - as a particular social group. The
phrase “persecuted for reasons of ... membershipliés, therefore, that the persecutor
recognises certain individuals as having somethmir@mmon that makes them different from
other members of the society. It also necessaripties that the persecutor selects the
asylum-seeker for persecution because that pessamei of those individualsApplicant S v
MIMA (2004) 217 CLR 387 at [64] per McHugh J)

Although widely drawn, the concept of persecut®not to be used in defining “particular
social group.” Justice McHugh stated in thgplicant Acase:

The concept of persecution can have no place inidgfthe term “a particular social group”.
... Allowing persecutory conduct of itself to dedia particular social group would, in
substance, permit the “particular social group”ugr to take on the character of a safety-net.
It would impermissibly weaken, if it did not desgrdhe cumulative requirements of “fear of
persecution”, “for reasons of” and “membership platicular social group” in the definition
of “refugee.” (Applicant A & Anor v MIEA & Anof1997) 190 CLR 225 at 242 per McHugh
J.)

However, Justice McHugh considered that the actodrise persecutors may serve to
identify or cause the creation of a particular abgroup in society:

[Wi]hile persecutory conduct cannot define the dagiaup, the actions of the persecutors may
serve to identify or even cause the creation daréiqular social group in society. Left-handed
men are not a particular social group. But, if theyre persecuted because they were left-
handed, they would no doubt quickly become recadpiésin their society as a particular
social group. Their persecution for being left-heahdvould create a public perception that
they were a particular social group. But it woukdthe attribute of being left-handed and not
the persecutory acts that would identify them paréicular social group(Applicant A &

Anor v MIEA & Anor(1997) 190 CLR 225 at 264 per McHugh J.)

The question of whether or not a particular sogialip shares a unifying characteristic that
makes them “cognisable in society” must be consudiseparately from whether or not its
members share persecution in common. The issubdther there is something other than
persecution which makes the group cognisable astecplar social group. Further, it is not
sufficient that a person be a member of a particadaial group and also have a well-founded
fear of persecution. The persecution must be fefarecdason of the membership of the
particular social group

The Tribunal will now consider the applicant’'s gasi in the present case. Whether the
group to which an applicant claims to belong iparticular social group” for the purposes of
the Convention is a question of fact for the Tribluo determine.

There are several particular social groups idettiby the applicant. The applicant refers to
the particular social group comprising the Chingigens who are unable to pay the Chinese
government for their medical treatment, a particatzial group comprising rural Chinese



from the provinces where the government has fadgutovide adequate medical care and
protection for its citizens, a particular sociabgp comprising of well-educated Chinese
unable to access medical treatment, a particu@alsgroup comprising people from lower
social groups with no societal links or unemploydt cannot access medical treatment and
a particular social group comprising overseas Gameth health problems who will be
unable to access treatment. With respect to ther Jahe Tribunal is of the view that the
group must be described in relation to the couwtngre the persecution if feared and, if the
applicant were to return to China, he will no longe a member of a group of overseas
Chinese.

The Tribunal acknowledges that there may be ottagtsvin which particular social groups
may be identified having regard to the applicaoifsumstances. The defining characteristic
in all the social groups suggested by the applioalates to the applicant’s need for medical
treatment and the unavailability of such treatmer@hina.

The three-point test annunciated by the High Ciouktpplicant Sooses three issues for
determination by the Tribunal:

* is the group identifiable by a characteristic arilatite common to all members of the
group.

e are the characteristic or attribute common to &inhers of the group the shared fear
of persecution.

» does the possession of that characteristic obat&idistinguish the group from
society at large.

The applicant submits that the characteristic wibatte common to all members of the group
is the need for medical treatment and the unaviitiabf such treatment in China, whether
due to financial circumstances of the members @ftioup, the social status, employment,
societal links or the government’s failure to paevihe appropriate level of medical care.

The independent country information, cited abouggests that the availability of medical
treatment for rural residents of China is limitdtht the average treatment may cost the
annual income of a rural resident and that updaaater of the rural population forego
medical treatment due to expense. Similar inforomaéimerged with respect to the
availability of specialised treatment in China,lbot rural areas and larger cities. While the
treatment is available, it is the cost of the tmeait that precludes people for being able to
access it.

While this information supports the applicant’siclahat he may be unable to access the
requisite medical treatment, it also indicates thatpossession of the common characteristic
(such as the need for medical treatment and tlkedfftinds) does not distinguish the group
from the society at large. However the particutanial group is defined, the Tribunal finds
that the common characteristic or attribute shagethe members of the group do not
distinguish the group from the society at largee Thibunal finds that any of the groups
identified by the applicant — or otherwise idegtifie on the basis of the applicant’s
characteristics — do not meet one of the fundarhefegments of the test put forward in
Applicant S The Tribunal finds that the applicant is not amber of a particular social group
or that he will face persecution due to such mestbpr No other Convention reason has
been suggested by the applicant and is apparentHi® circumstances.



The Tribunal has also considered whether therenslafounded fear of persecution for a
Convention reason. This involves an inquiry as bhetler the applicant faces a real chance of
serious harm for the essential and significantaead belonging to any of the particular

social groups (for example, the Chinese citizens aite unable to pay the Chinese
government for their medical treatment or ruralr@se from the provinces where the
government has failed to provide adequate medaral and protection for its citizens)
Although it is possible that the lack of accesaffordable health and welfare service may
result in “serious harm,” the Tribunal considerattthis is not because of “systematic and
discriminatory” conduct (or inaction) by the Chieesuthorities.

The independent information referred to above iai@id that there are services available to
the Chinese nationals, residing both in citiesiandiral China, and that the availability of
such services is not contrary to the internatistehdards. The Tribunal does not accept that
the evidence establishes that the applicant, asb@eai any of any identifiable particular
social groups will be denied services, assistant®pefits for reasons of his membership of
the particular social group, or that they will keneed in the future for such a reason.

The Tribunal does not accept that the essentiabmmificant reason for inaction against the
applicant would be that he is a member of a pddiczocial group of Chinese citizens who
are unable to pay the Chinese government for thedical treatment or rural Chinese from
the provinces where the government has faileddwige adequate medical care and
protection for its citizens The Tribunal therefol@es not accept that any harm which might
result if the applicant were to return to China \dooe for the essential and significant reason
of the applicant’s membership of a particular slograup or for any other Convention

reason.

The applicant stated that the Chinese embassywea® &f his plight. While it is not
apparent from the evidence that the Chinese govanhia aware of the applicant’s
application for asylum in Australia, the Tribunalshconsidered whether such knowledge, if
it existed, could lead to the applicant sufferieg@us harm for a Convention reason.
However, the information cited above indicates thatChinese authorities do not treat
attempts to seek asylum overseas as a sign oydisland there is nothing to suggest that
the applicant may be perceived as being an acéirgaigner against the Chinese
government. The Tribunal finds that there is nd ceance that the applicant will suffer
serious harm as a result of his application forgtweection visa in Australia, should such
application become known to the Chinese authorities

The applicant claimed that they spoke to stafhat@hinese embassy who refused to assist
him and that this in itself amounts to the failofestate protection and a denial of human
rights. The applicant also submitted that the lafchkdequate medical care in China
constitutes a denial of human rights. The Tribusalf the view that the denial of human
rights per se, if such was established, does wetnige to protection obligations under the
Convention. The Tribunal has considered above ppdcant’s claims in terms of the
Convention definition.

CONCLUSIONS

Having considered the evidence as a whole, theuiabis not satisfied that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention.
Therefore the applicant does not satisfy the doteset out in s.36(2)(a) for a protection visa.



DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informativhich might identify the
applicant or any relative or dependant of the appili or that is the subject of a
direction pursuant to section 440 of tegration Act1958.

Sealing Officers ID: PRRTIR




