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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of EN&dbr, arrived in Australia [date deleted
under s.431(2) of th®ligration Act 1958as this information may identify the applicant]][in
August 2010 and applied to the Department of Imatign and Citizenship for the visa [in]
October 2010. The delegate decided to refuse t gna visa [in] May 2011 and notified the
applicant of the decision.

The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations underRieéugees Convention

The applicant applied to the Tribunal [in] June 2@dr review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagsi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the SwftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387 andlppellant S395/2002 v MIM&003)
216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feapj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
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former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fillatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

The applicant is a [age deleted: s.431(2)] femamnfEl Salvador who was in a defacto
relationship between 1982 and 1995 and had 3 emldkccording to her application she was
born in San Salvador and has resided in San Salagatte then. She received 6 years
education between 1976 and 1981. Between 1982 @8klshe was a housewife. Between
1992 — 1995 and 1999 — 2008 she was employed iaslastrial sewing machine operator.
Between 1995 and 1999 she was self employed in@egy store.

The applicant claimed she has been persecuteddast 15 years by her defacto partner.
Specifically she claimed:

» She ran away with him when she was [age] and twothsocafter their first son was
born he started to abuse the applicant.

» She tried to escape a few times without successi@antamily was not able to help
her.

» She started work in a clothing factory when herngest daughter was [age] and her
partner took control of all the money she earned.

* When her daughter was [age] he accused the apptitaheating and bashed the
applicant and threw her out of the house and sterrsaw the children for four years.

» Through the years her partner has been continbaligssing her, chasing her, beating
her in front of people. She had to hide from hird armove to different places so he
could not find her.

* For many years she looked for help from the autiesrbut by the time police came
the partner was gone and witnesses would not gstatament because they fear
revenge

» She is tired of running and being scared. Shenaysd watching over her shoulder.
When waiting for the bus at times her partner coargsharasses her and sometimes
assaults her.
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* Her children are aware of the violence. Her twossare happily married and have
children. Her daughter lives with her father anfage]. She lives under her father’s
rules and is not allowed to go places or to wdrkhk stays in Australia, one day she
will be able to help her daughter.

* The police have no time for cases like hers as #neynvolved in the chaos and
under siege from drugs and gangs and uncontrollablence.

» If she goes back she will have to live running aring. A lot of women die from
domestic violence.

The applicant’s brother in his statement said ffieant suffered constant abuse for 12
years. He recalls her coming to his house bruiged and crying but he felt incapable of
helping her, maybe because he was still very yobmghe wanted to kill the partner. Her
partner threw her out of the house and the pavioetd not let her see the children for four
years. She saw the eldest when he was [age deted@d:(2)] when they arranged a secret
meeting. When he and his wife applied to migraie sister was under their care but they did
not know they could include her.

[In] April 2011 the delegate interviewed the appht who claimed as follows:

a. She lived with her sister at that address for 9s/e8he worked as an
industrial sewing machinist

b. Her brother and sister in law funded her trip tcstkalia

c. She met [Mr A] in 1982 and had baby and when th®/lvéas 2 months old
she tried to visit her mother and he was very rough her and did not allow
her to go. Their relationship broke down in 1996ey were not married.
They had 3 children

d. When they separated the partner took the childderdid not allow her to
keep the children. She had to leave and went tmalike with her mother and
he stayed in his house with the children.

e. Her mother lived about 5 kilometres away. For atioyéars she would try to
find a way to see her children but he found out laamttid them or locked them
away. In 2001 she used to go the school to see émeihthey allowed her and
they knew where she was so they could come toesee h

f. Her children are [ages].

g. Her partner was violent and she had to do whatlte She used to go to her
mother’s house when he was violent every 2 or 3thsn

h. One day she came home late from work and the patidaot believe her
and was very upset. The children were at her mstheuse at that time. He
hit her very badly and she still have marks. Shetwack to her mother’s
home.



i. She reported it to the police a number of timestlhey have more problems
with drugs and did not pay much attention to vibkeases. The police did not
approach her partner or talk to him.

j.  When asked when was the last time she saw hearegp, the applicant said
on [date] July he telephoned ( he got the numlmen the daughter) as he
knew she was going to Australia and he warned Iemnvehe comes he will
be like a nightmare to her.

k. The daughter is not allowed to go out with friends

I.  When asked before [date] July when did she lasdlsfreor see him, she said
she hadn’t seen him as he is with the daughtecadd&ols her and does not
allow her to visit.

m. When asked with why [Mr A], who has a new partweants to harm the
applicant, she said he wants to make her life htmgre, he says he will not
allow her to be happy again.

n. She has not approached any support groups abowsticraiolence.

0. She fears returning as he is going to get in my.\&&e always avoided him
and avoided confrontation. He always finds a wagive her a hard time.
After that every time he saw he would abuse heraafedv times he dragged
her by the hair.

p. Her older brother is still in El Salvador, and aske if offers any support, she
said she lives with them, her mother and the céidr

24. [In] May 2011, the delegate refused the applicatiencause she was not satisfied that the
applicant was a continuing victim of domestic viate, because she ceased her relationship
in 1995 and not seen [Mr A] for a long time andhias remarried with other children; and she
has lived at the same place for the last 9 yedrs.dElegate also had credibility concerns.
Country information also suggested she could olstte protection. The delegate was not
satisfied that the applicant would face a real ckaof serious harm should she return to El
Salvador.

25. [In] June 2011 the applicant lodged an applicatamreview of the delegate’s decision.
26. The applicant provided further material as follows:

a. Letter dated [date] July 2011 from community workeftown] that the
applicant had suffered domestic violence and hatecim Australia to escape
it. She was referred for counselling with [agency].

b. A statement signed [date] August 2011 by her ceiidsaying they witnessed
beatings, maltreatment and humiliations of theithmeoand that she was
thrown out on the street with nothing and for fgaars they had no news of
her.

c. A statement signed [date] July 2011 by her sistétliSalvador and sister’s
family that the applicant was a victim of domestiglence; she lived in



hiding; they gave her all the support they cowlehly with them some days
and with girlfriends on other days. The last attiiokn her husband was in
April 2009 when she was standing at a bus stodié@nually looks for her.

Country Information

27. US State Department Report 2011 states:

The law prohibits domestic violence and providessEntences ranging from one to
three years in prison. The law also permits oltgimestraining orders against
offenders. Domestic violence was considered sgciateptable by a large portion of
the population, and, as with rape, its incidence waderreported.

Violence against women, including domestic violemeas a widespread and serious
problem and during the year resulted in the debibd women. Laws against
domestic violence were not well enforced, and cagzs not effectively prosecuted.
During the year ISDEMU received 4,732 reports ahdstic violence, compared
with 6,514 complaints in 2009. The PNC reported2,8ases of domestic violence
through December. Through July the OAG investigé@t cases of domestic
violence, which resulted in three convictions afadt@&ses resolved through
mediation.

ISDEMU coordinated with the judicial and executbranches and civil society
groups to conduct public awareness campaigns d@ghonsestic violence and sexual
abuse. The PDDH, OAG, Supreme Court, Public Defen@¥fice, and PNC
collaborated with NGOs and other organizationsoimizat violence against women
through education, increased enforcement of thealadvNGO support programs for
victims. The Secretariat for Social Inclusion, thgh ISDEMU, defined policies,
programs, and projects on domestic violence antimeed to maintain a telephone
hotline and a shelter for victims of domestic abaise child victims of commercial
sexual exploitation. The government's efforts tmbat domestic violence were
minimally effective.

On November 25, the National Assembly passed a mamepsive law targeting all
forms of violence, harassment and discriminaticairagf women. The law, which
takes effect in November 2011, strengthens pesdtiieexisting crimes, defines new
ones not previously penalized, and mandates agedlication component and
unified statistical methodology. ISDEMU, the goveent agency charged with
promoting the legal rights of women, has respohsilib monitor the law's
implementation.

28. According to research from the Immigration and gefel Board of Canada in 2069:

The Director of the Family Relations Improvemerdg?am (Programa de
Saneamiento de la Relacion Familiar) of the Salkedtnstitute for the Development
of Women (Instituto Salvadorefio para el Desarrgéida Mujer, ISDEMU), stated:

a "recognized public institution ... that coordesmgovernmental and
nongovernmental activities”" (ILO n.d.), stated thietnslation] "the phenomenon of
domestic violence persists, but there were sigmiti¢mprovements in 2008." These

! Refworld Immigration and Refugee Board of Canad&adtvador: Domestic violence; recourse and sesvice
available to victims (March 2006-July 2009), 17yJ2009, SLV103213.FE, available at:
http://www.unhcr.org/refworld/docid/4a7040bac.hfatcessed 26 August 2011



improvements include [translation] "an increasthinnumber of reports filed, in the
resources available to victims since 2003, andiblip trust in the response from the
authorities" (El Salvador 10 July 2009). The Dicecdded that [translation] "two
new centres that provide immediate assistanceraimirtg to victims of domestic
violence opened in 2009" (ibid.). According to tB®EMU website, 13 centres
distributed among the various departments are napeération (ibid. n.d.a)...

The coordinator of Break the Silence to End Dongééiolence and Sexual
Exploitation (Rompiendo el Silencio Frente a lal€iia Intrafamiliale y la
explotacion sexual), a program run by the Actiotwdek Against Gender-Based
Violence in El Salvador (Red de Accién contra laléncia de Género en El
Salvador), stated that since 2006, progress hasrbade in the area of domestic
violence, even though it [translation] "continuese a serious problem" (El
Salvador 14 July 2009). The Coordinator explaired progress as follows:

Legislation such as the act against domestic vi@emd the penal code are providing
increased protection of the rights of female vistiof violence; members of various
organizations that help abused women are trainddaow the law; there was a
general increase in the number of reports filed,tae various institutions and
organizations now work together. (ibid.)

However, she indicated that resources are moriewifto access in rural areas
because the organizations operate mainly in cities...

With 262 stations throughout the country offeriegvices to families, women and
children, the PNC is responsible in large partiosuring that the [translation] "Law
Against Intra-Family Violence" is enforced (InstttCEMUJER 27 Mar. 2006).
Victims of domestic abuse can also file complaimith NGOs involved in the field
of women's rights (ibid.). "[Blecause laws are cotsistently applied," according to
the UN Special Rapporteur, "domestic violence despread and tolerated" (UN 20
Dec. 2004, para. 28). Moreover, "[d]Jomestic violemas considered socially
acceptable by a large portion of the populationS @Mar. 2006, Sec. 5).

According toCountry Reports 2005government institutions, such as the PDDH
[Office of the Ombudsman for Human Rights (Procuréal para la defensa de los
derechos humanos)], the Attorney General's Offlee Supreme Court, the Public
Defender's Office, and the PNC coordinated effaite NGOs and other
organizations to combat violence against womenrutgiieeducation, increased
enforcement of the law, and NGO support programsifdims" (US 8 Mar. 2006,
Sec. 5).

The ISDEMU is a government agency (ibid., Sec. Widpse mandate is to
[translation] "formulate and implement the NatioRalicy for Women [Politica
nacional de la mujer], and to follow up on comptianvith that policy" (ElI Salvador
20 Mar. 2006). ISDEMU also ensures that the natimgpslation on domestic
violence corresponds to international legislatiBodiedad sin violencia 25 Nov.
2005). The National Policy for Women, which defimestrategy for fighting violence
against women, is being implemented by the ISDEKHdugh its Family Relations
Improvement Program (Programa de saneamientoré¢algion familiar, PSRF) (El
Salvador 20 Mar. 2006). The four main objectivethef PSRF are [translation]
"prevention, monitoring, research and follow-uidi). The PSRF's structure is
inter-institutional and multidisciplinary and itsape is national, working alongside
14 inter-institutional committees and 50 local native and NGOs that deal with the
problem of violence against women and/or local tgment with a focus on gender
(ibid.). The PSRF works to prevent domestic vioketiwough awareness, education



and communication (ibid.). Through the PSRF, thiedang resources are available
to victims of abuse: [translation] "interventionrohg the crisis, psychological
counselling after the assault, therapeutic supgpops (for victims and abusers),
social assistance, legal counselling, follow-uglomnlegal process, and temporary
allowances" (ibid.). All services are confidentald offered free of charge (ibid.).
Another important ISDEMU initiative involved increiag media awareness of and
training on the issue of violence against womemnyelsas accessing airtime on
national radio through which its personnel couldeggublic awareness (ibid.).

The PSRF operates seven regional offices in Cab@fiedatenango, La Paz, La
Unidén, San Miguel, San Salvador and Santa Ana éle®lor 2003, 22). Two new
offices in Sonsonate and Morazan are schedulepdn im April 2006 (El Salvador
n.d.b). The PSRF's main office in San Salvadoratpsr24 hours a day year round,
while its other offices are open 12 hours a dayS@ilador 20 Mar. 2006). All

offices have a local emergency hotline (ibid.). Téehnical team helping victims of
domestic violence consists of 90 professionals areaconstantly updated on the
latest innovations in the field and on legal mattnd reforms (ibid.). The PSFR
works in collaboration with the PNC's special yoatid family services division
(ibid.). Only one women's shelter (centre), locate8an Salvador, is managed by the
ISDEMU (EI Salvador 20 Mar. 2006; ibid. n.d.b), ystfree and confidential
services are available to the entire country (B&or n.d.b). A multidisciplinary
team of psychologists, lawyers, social workersfanaale police officers assists
victims (ibid.). According to CEMUJER's directongtcity of San Salvador manages
various shelters, where CEMUJER personnel trairsthié (Instituto CEMUJER 27
Mar. 2006). Information on the number of people vihoe used the centre managed
by the ISDEMU or those managed by the city of Salwalor could not be found
among the sources consulted by the Research Dia¢eto

Instituto CEMUJER, an NGO, manages the Integraime Centre for Abused
Women and ChildrenQlinica de Atencién Integral a Mujeres, Nifias y df
Violentado$ and its services include a confidential telephiame a public law
consultancyonsultorio juridico populdrand support groupsifculos de reflexion
(27 Mar. 2006).

29. According to 2009 newspaper press release govetrcaaipaigns were to improve services
for women,;

19 May - Four months ago, in the midst of an integlectoral campaigning,
President-elect Mauricio Funes announced his aoutsiplan to provide health and
social services to women throughout El Salvadoe pioject, Ciudad Mujer, would
offer childcare, health programs, prenatal supfhwdugh the program Madre Feliz,
social support for domestic violence, legal advemnomic assistance through
microcredit and workshops, and religious activities

The FMLN presented this project as an initial ¢tepards addressing gender
equality and familial well-being. Although thessugs are mentioned in Funes’s
platform, specific plans to overcome them are noluded. If fully implemented,
Ciudad Mujer would be an important step in theggte to find gender equality and
family support for Salvadoran women. The projetisdar fourteen centers, one for
each departmental captial in the country. Initisitlg government will contribute
about 1.5 million dollars, an ambitious investmeosidering the current economic
climate.

According to news sources, Vanda Pignato, Funei$és will coordinate many
aspects of Ciudad Mujer. In early March, Pignaterated the ground-breaking of the
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Ciudad Mujer to be constructed in Usulutan. Othepaitments such as La Union,
Santa Ana, and La Libertad have already set asude @f land for Ciudad Mujer as
well.

Women in El Salvador have high expectations fompttogect. When Funes
announced his plans for Ciudad Mujer in Februamuad two thousand women of
diverse economic sectors and professions atterdrulit a thousand people attended
the ground-breaking in Usulutan. As one of the Bteps to act on campaign
promises, the progress of Ciudad Mujer could bergoortant indicator of an

effective Funes’s administration capable of sociaestment despite serious fiscal
challenges.

The Tribunal Hearing

Theapplicant appeared before the Tribunal [in] Audi@t1 to give evidence and present
arguments. The Tribunal also received oral evidérooa [name deleted: s.431(2)], the
applicant’s sister in law who resides in Australiae Tribunal hearing was conducted with
the assistance of an interpreter in the Spanisteagtish languages.

The applicant’s evidence

The applicant described her circumstances in Blgsialr saying she has worked mostly in
factories doing industrial sewing since 1987 exdéept few years in her brother’s grocery
store between 1995 and 1999 and again in his Bsin€2008 — 2009.

She lived with [Mr A] since she as [age deleted3%(2)] and had 3 children until they
separated in 1995. He was controlling and abusireighout the relationship and threw her
out of the house in 1995 accusing her of an affaien she arrived home late from work.
She did not see her children for four years affesm 1992 she and [Mr A] and the children
lived beyond [city deleted: s.431(2)] in the oppesiirection of [suburb deleted: s.431(2)].
[Mr A] has remarried some years ago and he stilidiat the same place with his wife and the
applicant’s daughter. The applicant’s two sonsnaaeried with their own families.

The applicant lived with her mother from 1995 u0I00 in [city deleted: s.431(2)] and then
lived with a friend in 2000 — 2001 in the outskiofgcity deleted: s.431(2)]. In 2001 she
lived with her sister and his family for 9 yeardsnburb deleted: s.431(2)], though she
sometimes lived at a girlfriend’s home to avoid [Mr She rented her own home in August
2009 in Apopa.

The applicant described the night [Mr A] threw bet of the house in 1995. He said he
would make sure she was never happy. She saiditiewed to harass her. For instance
when she was living at her mother’s house, he savaththe shopping centre on her way to
work and grabbed her hair and hit and kicked hlee. &aid she was last harmed by him in
April 2010 when she was waiting at the bus stogado work, he grabbed her hair and
kicked her. No one intervened or wanted to be vl

The applicant said she sometimes called the pblit¢hey arrived half an hour later and he
had gone and they did nothing as there were no oediés and were too busy. The Tribunal
asked the applicant to describe the incidents vehencalled the police. The applicant said
she called many times but they only came once.

2 http://voiceselsalvador.wordpress.com/2009/054®/government-launches-ciudad-mujer/
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The Tribunal asked about the times she called thiegp She said she threatened [Mr A] that
she would call the police and he said he would golyo the watchhouse for 2 or 3 days and
he would then kill her and the family. She was idfrawould happen.

The Tribunal asked the applicant when she actuallgd the police. The applicant said she
could not recall. The Tribunal asked the applidarity to recall by reference to where she
was living at the time. The applicant said sheechthe police when she was living at her
friend’s house in Apopa. The Tribunal noted thiswatween 2000 and 2001 according to
her written application. The applicant agreed. §id the police came but [Mr A] had gone.
She did not call them again.

The Tribunal asked the applicant if she had soaghistance from domestic violence shelters
organisations. She said she had not. She only sasgistance to get her children back from
family services.

The Tribunal noted the harm feared was from [MA§l put country information to the
applicant about laws outlawing domestic violeneeent improvements in the laws, public
education, and police protection, and domesticdehahd counselling help available in El
Salvador. The applicant agreed there are such isa@ms but there is a lot of corruption
and with payment of $25 a case can be won. Thaifiabnoted that while state protection
was not perfect, laws and protection is offered lamslbeen improved, particularly since
2008. The applicant said she understands thahbugdvernment does not care about
someone like the applicant and corruption is atse@he said the improvements might be
true but one needs to be there to see the re&itg would like to see change but doubts
there is such.

She could not relocate anywhere in El Salvador imxéie could find her. The Tribunal
noted that the applicant had not sought to livey ¥ar away from [Mr A] and had in fact
moved closer to him when she rented a home in Apepently. The Tribunal asked how [Mr
A] could find the applicant if she moved away frtime area. She said he telephoned her in
July when she was leaving and threatened her. Tibaerial asked her how he knew her
phone number or that she was leaving for Austr8lre said her daughter told him. The
Tribunal expressed doubt that her daughter wolllthée father this. The applicant said her
daughter made a mistake and it was an accidemiiimh she apologised. The Tribunal
expressed doubts that the applicant could notagtaa EI Salvador further away from
Apopa or that he could find the applicant. Theligppt said he would find her as he could
pay someone to find her.

The Tribunal asked the applicant about the timihtpe last assault. She said it was in April
2010 at the bus stop. She said she told her faabibyt it as she always does. She asked her
sister in El Salvador that if she spoke to hertioin Australia to tell them and see if she
could come to Australia. They knew everything. Thelped her to come to Australia. They
said the first step was to obtain a passport, whiehdid. Then they would apply for a visitor
visa for her. The Tribunal asked if she had obithe passport after the last assault took
place. She said she did and then applied for @itovivisa. She did not know how to do
either but received help from her sister and sistéaw. The Tribunal asked the applicant if
she were sure about the timeline of events andieththat she obtained her passport after
thelast assault. The applicant was sure.

The Tribunal pursuant to s424AA procedure notetldhanterview she was not sure when
she had last seen [Mr A] and the letter from hstesiin El Salvador said the last assault was
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in April 2009. The Tribunal noted that she obtaimed passport in July 2009, which would
suggest that her last assault was in 2009 anchrg@i0. This was relevant because it
indicated she had provided inconsistent informatutich might lead the Tribunal to doubt
her claims about when she was last assaulted ofMa#] and might lead the Tribunal to
conclude that not a well-founded fear of persecugiven timing of last assault. The

Tribunal asked the applicant if she needed to tmmespond. The applicant did not seek
additional time to respond. The applicant saiddister had made a mistake and it was 2010.
The applicant said she was assaulted by [Mr A]Jrooragoing basis and the family made a
mistake. The hearing was adjourned.

The sister in law’s evidence (withess)

The witness is married to the applicant’'s husbamtthey have lived in Australia since
[date]. The witness met the applicant in 1995 @6lBefore she and the applicant’s brother
came to Australia. The first time she met her ayapit had bruises. The applicant was always
looking over her shoulder.

The witness helped to get the applicant to Austiaéicause of the harm from [Mr A].

They did not talk much with her again until lasayéut remained in contact with the rest of
the family. They knew the applicant sometimes liveth the sister in El Salvador but often
was not there when they telephoned.

She knows the applicant’s brother (witness husbared) to help at the beginning as he was
very angry about [Mr A]’'s behaviour. But the witsesld him he cannot harm [Mr A] as he
is still the father of the children who are his hews. She told him he had to think of the
children.

The Tribunal asked the witness when the applica# bast assaulted. She said April 2010.
She said for a while there was not much troublesbdtlenly one day in April 2010 he
grabbed her at the bus stop and slapped and puhehet@ihat is when they said they have to
get her out. The Tribunal asked if she knew ifapplicant had contacted the police. The
witness said she had not as by the time they gee the is gone and it would be her word
against his and he has job in a hospital so heduoeilbelieved and not her. There is not
equal rights for women in El Salvador and theneasupport for them in the family court.
She is scared if the applicant goes back the sathkappen and it is not fair. The applicant
could not relocate as he could find her.

Her sister’s had similar problems, one got awaynftbe husband who almost killed her and
has remarried and the other is divorced and weobtiot but could not find her ex-husband
to get any help from him for their child.

The applicant’s evidence

The Tribunal put to the applicant pursuant to s4@4#ocedure that the witness had two
sisters who had similar problems but managed tageal and are still in El Salvador and
this might indicate that the applicant could, ltkem, remain in El Salvador without serious
harm if she sought help from authorities. The agpit did not seek additional time to
respond and said that her situation was differentbse [Mr A] was obsessed with her and
like a madman.
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The Tribunal expressed its concerns about the Ipibgsof relocation, whether the harm
feared was well-founded if the last assault wa&d@9 or not for some time and she had not
sought assistance from authorities since 2000wdredher the harm was for Convention
reasons. The Tribunal expressed concerns thapiieant might have exaggerated the
frequency of attacks, particularly with regardhe tast 2 years and that she could seek
adequate state protection. The applicant said sisevery afraid of an attack and if she
returned he could have someone kill her. She ptedds she could not return to El Salvador
as she was in fear for her life. He could easitg fner anywhere by employing someone to
find her.

At interview she made a lot of mistakes and shenesgous and tended to forget a lot of
things but today she has corrected those mist&tesis taking English lessons at the
community center and counselling to control hervagibetter and asks that her nerves be
taken into account She is grateful that she hadppertunity to correct her mistakes. She
thinks things will be worse if she returns to EN&aor and has real fear of returning.

FINDINGS AND REASONS

The applicant claims to fear persecution from hkedefacto husband, [Mr A] who was
violent and abusive during the marriage. She clamisave been thrown out of their home in
1995 and he prevented her from seeing her chiliines years. She claims that [Mr A] has
continued to harass and assault her after thatioakhip ended in 1995 because he is
obsessed with ensuring she is unhappy. She hakitiiear, hiding from and avoiding him.

The Tribunal finds as follows. On the basis of éipplicant’s passport presented at the
hearing the Tribunal is satisfied that the appliéam citizen of El Salvador who remains in
Australia as a non-citizen and has assessed herscégyainst El Salvador as her country of
nationality.

The Tribunal accepts that the applicant was sulbjeabuse and violence from her de facto
husband, [Mr A], throughout her defacto relatiopséund that the defacto relationship ended
when she was thrown out the house in 1995; anchthhts continued to harass her and
assaulted her since then. The Tribunal acceptagpkcant’s account of the abuse and
controlling nature of her defacto husband. The &g the applicant’s children and sister
corroborated that the applicant has suffered mfay.

While the applicant said she moved around fromfdumily’s home to girlfriend’s home, the
Tribunal finds applicant’s main address was atrhether’'s home between 1995 and 2000
and later at her sister’'s home for 9 years unélsloved into her own rented accommodation
before she came to Australia. There was no evidératehe applicant was harmed at these
homes but the assaults or harassment took platteeomay to her work. The Tribunal does
not accept that the applicant lived in hiding a@smkd but accepts that she suffered assaults
and harassment from [Mr A] from time to time whil@iting for the bus or on her way to
work and as a result was frightened when travelingork.

However the Tribunal is not satisfied that the agapit’s last assault was in April 2010 as
claimed by the applicant or the witness. Whiledpglicant claimed that the written
statement from her family had made a mistake sayngs April 2009, the Tribunal does
not accept this explanation or that she was lastudied in April 2010 for a number of
reasons, and finds that she was last assaultedrih20009.
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Firstly, the applicant’s family had the opportunityprovide this written statement recently
(July 2011) for the Tribunal and it was signed byuanber of family members who claimed
knowledge of the situation. The applicant agreed tine family were well aware of her
situation and had good knowledge of what happenéeit throughout her ordeals and so the
Tribunal considers they would have taken care ¢onccan accurate statement based on their
knowledge. Secondly, at interview the applicantidawt say when she last saw her husband
and only claimed that he had telephoned her in 200 threatening her when he knew she
was going to Australia. The Tribunal has considehedapplicant was no doubt nervous at
interview, but given she could recall a phone alluly 2010, the Tribunal does not accept
that she would not also recall that she was lastuded a couple of months before that. The
fact that she did not mention an April 2010 asstngh or knowing when she last saw him,
indicates to the Tribunal that she had not sedreen assaulted by [Mr A] for some time, and
hence could not recall when.

Thirdly, her written application did not specify aithe last assault occurred but made
general claims and that she was tired of beingesicdooking over her shoulder and there are
times when she is waiting for the bus and [Mr Ah&assing or sometimes assaults her.

Fourthly, the applicant said she obtained her gasgfter the last assault in preparation for
applying for a visitor visa to go to Australia. Hessport was issued in July 2009. This is
consistent with the assault being in 2009 and m@&0i10.

The Tribunal accepts that the applicant fears Haom her ex-defacto husband on return to
the El Salvador and that there exists a real chdratehe may attempt to harm the applicant.
Whilst the Tribunal is not satisfied that the apaht's husband would seek to harm the
applicant by way of hiring a killer the Tribunal&®accept that the applicant is in fear of him
and that he may seek to continue to inflict emai@nd physical abuse on the applicant.

On the basis of the applicant’s description oféheounters with her husband the Tribunal
finds that the reason for which her husband wishémrm her is essentially and significantly
a personal reason (because she is obsessed withgngk unhappy) and not for a
Convention reason such as the applicant’s religpofitical opinion or membership of a
particular social group.

The issue before the Tribunal is whether the statgld selectively withhold protection from
the applicant for a Convention reason on her refline Tribunal notes the applicant’s
concerns that domestic violence is considered uoitapt and the authorities do not provide
adequate protection for women who are the victifrmioh violence.

The country information indicates however that enbar of government and non-
government agencies provide support to women whaeaoject to domestic violence. More
importantly the state has legislated to criminatibenestic violence and has passed
comprehensive law targeting all forms of violentaassment and discrimination against
women. They have enacted laws to increase penaltfise new ones not previously
penalised. They have improved education and pehligpaigns and support. The Tribunal
has considered that while the applicant is not eglicated, she has been employed
continuously for many years and has had the sugbdwter family in ElI Salvador who are
aware of the situation. Thus the Tribunal is setisbn the country information that state
protection is available to women in the circumse&nof the applicant.
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The Tribunal does not accept that the applicardrigd to a particular social group that
should she seek state protection in the futureptiitection would be selectively withheld
from her because of membership of such a groupwassdiscussed with the applicant at the
hearing the Tribunal accepts that the applicanéddhe police in 2000 or 2001 and they
responded to her call. The Tribunal acknowledgesctiuntry information indicates there is a
need for greater effectiveness of the police bisthias improved considerably since 2008 and
continues to improve in 2011 with increased peeslthew offences and increased public
awareness and campaigns and training. The Trilwloesd not accept that the applicant
phoned the police many times or sought assistanctaened in her written application. At
hearing the applicant only described one situatitbere she called police in 2000 or 2001
and they responded, albeit after [Mr A] had lefie&dmitted while she threatened [Mr A]
with the police, she did not call police after theent in 2000 or 2001 because she was
frightened of his threats. Recent country inforim@atsuggests that the applicant could seek
assistance from police, NGOs and other authorifiegher, the Tribunal notes that the
applicant is not in a domestic relationship withr[M and has not been since 1995. The
Tribunal has considered the applicant’s claim afuation, but having regard to the country
information and the applicant’s circumstances;Tthbunal is not satisfied that authorities
condone such conduct in the circumstances. Whilgatioe force can guarantee absolute
protection, the Tribunal is not satisfied that #pglicant could not seek such protection

Having regard to the evidence and country inforareiet out above, the Tribunal is not
satisfied that there would be a selective and misoatory withholding of state protection
from the applicant for a Convention reason, inatgdivhether due to her status as a single
woman Looking to the reasonably foreseeable futteeTribunal is not satisfied there is a
real chance that the applicant will be denied Stadéection against violence for reason of
being a woman or for any Convention reason.

Having considered the applicant’s claims singularig cumulatively, the Tribunal is not
satisfied that the applicant has a well-founded &gersecution for a Convention reason on
her return to El Salvador.

CONCLUSION

The Tribunal is not satisfied that the applicard igerson to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant does not satisfy the
criterion set out in s.36(2)(a) for a protectioravi

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



