FEDERAL MAGISTRATES COURT OF AUSTRALIA

NAGG OF 2002 v MINISTER FOR IMMIGRATION &[2007] FMCA 84
ANOR

MIGRATION — Review of decision by Refugee Reviewblnal — whether the
Tribunal had regard to information that was parthaf reason for affirming the
decision under review being information that wad e&cluded from the
obligations of s.424A(1) of theMigration Act 1958 (Cth) — whether the
applicant’s delay of more than three years in segekionstitutional writ relief
in respect of the decision of the decision of thefugee Review Tribunal is
unwarrantable.

Judiciary Act 1903Cth), s.39B
Migration Act 1958 Cth), ss.417; 424A(1); 477; pt.8 div.2

Craig v South Australi§1995) 184 CLR 163

SZEEU v Minister for Immigration and Multiculturahd Indigenous Affairs
[2006] FCAFC 2

SAAP v Minister for Immigration and Multiculturahd Indigenous Affairs
[2005] HCA 24

R v Commonwealth Court of Conciliation and Arbitat Ex parte Ozone
Theatres (Aust.) Lt11949) 78 CLR 389

Re Commonwealth of Australia; Ex parte MafR600) 177 ALR 491
Applicants M160/2003 v Minister for Immigration aktllticultural and
Indigenous Affairg2005) FCA 195

Applicant A2 of 2002 v Minister for Immigration aNtlticultural and
Indigenous Affairg2003) FCA 576

Applicant M29 of 2001 v Minister for Immigrationé&Multicultural and
Indigenous Affairg2003) FCA 1266

M211 of 2003 v Refugee Review Tribuj28l04] FCAFC 293

SZGPZ v Minister for Immigration and MulticulturAffairs [2006] FCA 683

Applicant: APPLICANT NAGG OF 2002

First Respondent: MINISTER FOR IMMIGRATION &
CITIZENSHIP

Second Respondent: REFUGEE REVIEW TRIBUNAL

File number: SYG1949 of 2005

NAGG of 2002 v Minister of Immigration & Anor [200FMCA 84 Cover sheet and Orders: Page 1



Judgment of:

Hearing date:

Date of last submission:

Delivered at:

Delivered on:

REPRESENTATION

Emmett FM

17 November 2006
17 November 2006

Sydney

16 February 2007

The Applicant appearing on her own behalf

Counsel for the Respondent:

Solicitors for the Respondent:

Mr J. Smith

Mr I. Muthalib, Blake Dawson Waldron

NAGG of 2002 v Minister of Immigration & Anor [200FMCA 84 Cover sheet and Orders: Page 2



FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG1949 of 2005

APPLICANT NAGG OF 2002
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction

1.

This is an application pursuant to s.39B of dbdiciary Act 1903Cth)
and Part 8 Division 2 of theligration Act 1958(Cth) (“the Act”) for
judicial review of a decision of the Refugee Reviénbunal (‘the
Tribunal ”) dated 4 March 2002 and handed down on 27 Ma@€i® 2

The applicant was born on 26 March 1978 and claose a citizen of
the Ukraine (the Applicant”).

The Applicant arrived in Australia on 2 March 200@&ving legally
departed from Borispil, Kiev on a passport issuetler own name and
a visa issued on 4 February 2000.

On 14 April 2000, the Applicant lodged an applioatfor a protection
(Class XA) visa with the Department of Immigratiand Multicultural
and Indigenous Affairs {he Department’) under the Act.
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The Applicant claimed to be an active member ofréggonal branch
of the Ukraine Communist Party and claimed persecuby the
Security Service of the Ukraine§BU”) for her involvement with the
Communist Party. The Applicant claimed that she k&dr actively
during the last Ukrainian Presidential election as@immenced an
investigation into the falsification of the electicesults. The Applicant
claimed that she was told that the SBU had comnikraefalse
criminal case against her because of her actiditgoilecting evidence
of the alleged falsification. The Applicant claimddat the law
enforcement authorities in the Ukraine would onlyotpect the
President’s regime.

On 29 June 2000, a Delegate of the First Responadgused the
Applicant’s application for a protection visa onetlbasis that the
Applicant is not a person to whom Australia haggrton obligations
under the Refugees Convention as amended by the&s=sf Protocol.

The Tribunal review process

7.

On 24 July 2000, the Applicant lodged an applicatar review of the

Delegate’s decision by the Tribunal. In support lér review

application she provided a statement that, esdigntidentified her

disagreement with the findings of the Delegatetsisien. In particular,

the Applicant disagreed with the Delegate’s findihgt, due to her low
profile within the Communist Party, she would net targeted by the
Government authorities.

On 24 July 2000, the Tribunal acknowledged recefghe Applicant’'s

application for review and invited her to send doguments or written
evidence as soon as possible. The letter informed\pplicant that, if

the Tribunal could not make a decision in her fay@he would be
asked to come to a hearing of the Tribunal to gixed evidence and
present arguments. The letter also informed thelidgpmt that the

Tribunal had asked the Department to send a copysadocuments
about her case to the Tribunal. The letter wentoosay that, when the
Department's documents were received by the Trihbutha Tribunal

would look at those papers, along with any otheidence on the
Tribunal file, to determine whether it could makedecision in the
Applicants favour.
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10.

11.

On 11 December 2001, the Tribunal wrote to the Asppl inviting her

to attend a hearing on 1 February 2002. The latteormed the

Applicant that the Tribunal had looked at all thaterial relating to her
application but was not prepared to make a favderdécision on that
information alone. The letter enclosed a respoadgtring invitation

form which it requested the Applicant complete aeturn to the

Tribunal by 27 December 2001. The letter informieel Applicant that,
if she did not attend the hearing and a postponemerot granted, the
Tribunal may make a decision on her case withotthén notice. The
letter also invited the Applicant to send any newewdnents or written
arguments that she would like the Tribunal to co@si

On 20 December 2001, the Tribunal received theoresp to hearing
invitation form completed by the Applicant, indiceg that the
Applicant did wish to attend the hearing.

However, on 26 January 2002, the Tribunal recemeéetter from the

Applicant’s migration agent acknowledging that tApplicant had

indicated that, whilst the Applicant had earliersihed to come to a
hearing, the migration agent had received instuastion 26 January
2002 that the Applicant no longer wished to comkearing. The letter
went on to say that the Applicant consented toTttiteunal proceeding
to make a decision on the review without taking &myher action to

allow or enable the Applicant to appear before it.

The Tribunal decision

12.

In proceeding with its review, the Tribunal notéaitit had written to
the Applicant on 11 December 2001 inviting her tierad a hearing.
The Tribunal also noted the correspondence from Applicant’s

advisor resulting in the advisor’s letter, dated 2&nuary 2002,
informing the Tribunal that the Applicant did noislv to attend the
scheduled hearing. The Tribunal noted that the ikppt did not in fact
attend the scheduled hearing. The Tribunal wasfeati that it had
discharged its obligations to provide the Applica#ith an opportunity
to give oral evidence and present arguments bafoamd that the
opportunity had been declined.
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13.

14.

15.

16.

17.

18.

19.

No complaint is made by the Applicant that the tinél did not
comply with the statutory regime relevant to imwitithe Applicant to
attend the hearing. The Tribunal’'s decision to peacwith its review,
without taking any further steps to invite the Appht to attend the
hearing to give evidence and present arguments, mage in
compliance with its statutory duty and is withotroe

The Tribunal noted that it had before it the Depant’s file, which
included the Applicant’s protection visa applicaticand written
submissions in support of that application.

The Tribunal also noted that, when the Applicariliggl for a business
visa to come to Australia, she had informed the ddepent that she
was a member of the political party the People’sr&toent of Ukraine
(“RUKH™) and held a position in the RUKH secretariat. Thi&dmal
noted that, in her business visa application, tipplisant stated she
was attending a conference in Australia to meét vapresentatives of
the Australian Federation of Ukrainian Organisatioifhe Tribunal
noted that a letter in support of the Applicant waevided by the
RUKH.

The Tribunal had regard to independent countryrmédion identified
by it in its decision. Included in that informatiothe Tribunal noted
that RUKH was the second largest party in the parint and that it
was formed in 1988 as the Ukrainian People’s Mowdameor
Restructuring. The Tribunal noted that it was thairmcoalition of
forces opposed to the Communist Party in 1988 1 % became a
political party in 1993.

The Tribunal noted that, in her application to hepartment for a
protection visa, the Applicant stated she was a besnof the
Communist Party of the Ukraine. The Tribunal natieel particulars of
her claims as disclosed in that document.

The Tribunal stated that the Applicant travelled Aastralia on a
passport from the Ukraine and therefore assesgetddims against the
Ukraine as her country of nationality.

The Tribunal noted independent country informatioext disclosed that
the SBU had interfered indirectly in the politicatocess through
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20.

21.

22.

criminal and tax investigations of politicians, joalists and influential
businessmen. However, the Tribunal stated thatg not of the view
that the Applicant was a politician, journalist @n influential

businessman.

The Tribunal noted that, according to independemfiormation,

opposition parties are allowed to exist in the Uhea although the
Presidential elections were acknowledged by inteznal observers to
have a number or irregularities.

The Tribunal was not satisfied that:

1)  The Applicant was persecuted by the governmenthfar
involvement with the Communist Party and its
investigations of the falsifications of the eleasaesults;

i)  The Applicant was informed there was a false crahtase
against her and she would be prosecuted on henrttuhe
Ukraine;

iii) there had been serious mistreatment or any cowcente
systematic harassment of the Applicant for reasbmes
membership of the RUKH Party or her membershiphef t
Communist Party, nor for her involvement in itsiages.

The Tribunal stated thatvithout further informatiohit was unable to
make any concluded findings in respect of any efdlaims made by
the Applicant. Having considered the Applicant'saiclis and the
material before it, the Tribunal concluded that Applicant’s ‘claims
were so general and lacking in detail that the Uikl was unable to
establish the relevant facts”.

The amended application

23.

NAGG of 2002 v Minister of Immigration & Anor [200FMCA 84

The Applicant sought to rely on the grounds idesdifin an amended
application filed on 29 November 2005, and on wntisubmissions
filed on 23 October 2006. The alleged grounds ia #mended
application are as follows:

“l. The Tribunal put forward several reasons to tjfys its
decision. Firstly the Tribunal found that | am ‘ter a
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politician, journalist or an influential businessmia Therefore it
did not accept that | had a real chance of suffgqersecution at
the hands of the SBU (Ukrainian Security Servineyy or in the
reasonably foreseeable future.

2. It is unclear why the presiding member did regard me as a
politician. In my application for a protection vidastated that |

had been a member of the Communist Party of thaikkkrand

had been involved in investigation into falsificetiof the election
result. Given my active role in the Communist Paofy the

Ukraine | believe that | am a politician.

3. The information referred to by the Tribunal diot suggest that
only ‘prominent or influential politicians’ had aeal chance of
persecution at the hands of the Ukrainian authesii

4. According to definition of a politician ‘a pdkian is a person
who IS active in a party politics’
(wordnet.princeton.edu/perl/webwn); or ‘a politicais an
individual involved in politics’ (en.wikipedia.orgiki/Politician);
or ‘one who is actively involved in politics
(http://lwww.answers.com/politician).

5. Clearly the presiding member was simply unawaie(or
misconstrued) the term ‘politician’.

6. It follows that the Tribunal failed to considen aspect of my
claim, exceeded its power, and thus committed sdiational
error.

7. 1 wish to refer to (Craig v South Australia (899484 CLR 163
per McHugh, Gummow and Hayne JJ at 179). His Honour
accepted that the Tribunal exceeded its power, dhds
committed a jurisdictional error, as it identifieal wrong issue,
asked itself a wrong question, ignored relevantamal, relied on
irrelevant material and made erroneous findingsairway that
affected the exercise, or purported exercise, @f Tnibunal’s
power.

8. Furthermore, | am of the view that before makimg decision,
pursuant to s.424A(1) of the Migration Act 1958 ffribunal
was to provide me with the mentioned informaticengely that |
was not a politician), to ensure that | understdbd relevance of
this information and to give me the opportunitgtonment on it.

9. | am aware that the failure to give particulacsthe applicant,
to ensure that the applicant understand the releeaof it and to
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24,

25.

26.

27.

28.

29.

30.

give him an opportunity to comment on it is in loleaof
s.424A(1) and constitutes a jurisdictional error.

10. Similarly the Tribunal failed to give me thepopunity to
comment upon its finding in relation to ‘false ci@l case
against me’.

11. 1 wish to note that the information concerneasvabout me
(not about a class of persons etc.). Hence, nostatiding
whether | was given an opportunity to oral evidefitere were
compelling reasons for me not to come to the hearithe
Tribunal was not entitled to make its decision withgiving me
the opportunity to comment on information, whiclswae reason
to affirm the delegate’s decision.”

The complaints made by the Applicant in her amerajgaication and
in her written submissions largely seek to cavilvthe conclusion of
the Tribunal. To the extent that they seek megtsew, this Court is
unable to undertake such a process.

Grounds 1 to 50f the amended application do not disclose anymplo
capable of review.

Accordingly, grounds 1 to 5 are rejected.

Ground 6 states that the Tribunal failed to consider areespf the

Applicant’s claim, exceeded its power and thus caibech

jurisdictional error. The particulars provided mpport of that ground
are paragraphs 1 to 5 which are simply disagreesneith the findings
of fact made by the Tribunal.

Accordingly, ground 6 is rejected.

The Applicant did not pres&round 7 of the amended application,
being no more than a referenceGraig v South Australig1995) 184
CLR 163.

Grounds 8 appears to complain about the Tribunal’'s failurebm
satisfied that she was a politician and s.424A§lthe Act compelled
the Tribunal to give that information to the Applrd for comment.
However, the Tribunal was doing no more than e)gngsits lack of
satisfaction about whether or not the Applicant wmagolitician. The
reason for the lack of satisfaction was the inadegwf the material
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31.

32.

33.

34.

35.

36.

37.

38.

before it to satisfy the Tribunal that the Applitaras a politician. That
conclusion was open to the Tribunal on the matdredbre it and for
which it provided reasons. In any event, whilst Applicant claimed
to be a member of a political party, however, dat assert in her
claims that she was a politician.

Accordingly, ground 8 is not made out.

Ground 10 is also misconceived in the same way as groundh8. T
Tribunal was doing no more that expressing itsufailto be satisfied
about the Applicant’s claims of being involved mide charges on the
basis of the inadequacy of the material before .Atgain, that
conclusion was open to the Tribunal on the matdredbre it and for
which it provided reasons.

Accordingly, ground 10 is not made out.
Grounds 9 and 11do not disclose any error capable of review.
Accordingly ground 9 is not made out.

To the extent that the Applicant's written subnossi purport to
disclose further grounds of review, they appeacdmplain that the
Tribunal did not give reasons for rejecting the Aggnt’s claims. As is
apparent from these reasons above, the conclusithre dribunal that
the Applicant’s claims were so general and lackimgletail that the
Tribunal was unable to establish the relevant fastss a conclusion
open to it on the evidence and material before it.

The Applicant did not press the complaint in hertten submissions
that the Tribunal’s decision was affected by apeneled bias.

Accordingly, none of the grounds relied upon in thenended
application are made out.

Tribunal’'s use of information in earlier business vsa application

39.

The Tribunal identified the independent informatimnwhich it had
regard. In particular, the Tribunal had regardrifmimation about the
RUKH party and that it is the second largest pmditiparty in the
Ukraine and is opposed to the Communist Party. Tifteunal stated
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40.

41.

42.

43.

that “when applying for a business visa to come to Aalg&trthe
applicant informed the Department she was a mendieRUKH,
holding a position in the Secretariat. She wasratbeg a conference in
Australia to meet with representatives of the Aalstn federation of
Ukrainian organisations. A letter of support wagyided by RUKH.”

There is no mention by the Applicant of any asdamaby her with the
RUKH party in any documents provided by her to Thibunal for the
purposes of its review. The information about th@pkcant's
involvement with the RUKH party appears to come nfraan
application made by the Applicant at an earliertiior a business visa.

At the hearing, the Court raised a question as hether or not

reference by the Tribunal to information containeda business visa
application about the Applicant’s membership of Ri¢gKH party gave

rise to an obligation under s.424A(1) of the AdheTCourt Book did

not contain a copy of the business visa applicatorthe letter of

support by the RUKH party referred to by the Triuim its decision.

Moreover, as stated above, there was nothing ineleeant documents
in the Green Book to suggest that the Applicantssitess visa
application and letter of support were given to frdunal by the

Applicant for the purposes of the Tribunal's reviéwr that reason, the
hearing was adjourned for 4 weeks to allow theigstbo obtain copies
of the documents.

At the adjourned hearing, a copy of the Applicaritissiness visitor
visa application, signed by the Applicant and daeBebruary 2000,
was annexed to the affidavit of Angela Louise Rhadisworn
29 November 2006, and read by the First Responttesunfirmed the
information referred to by the Tribunal in its d&on (see paragraph 39
above in these Reasons).

Counsel for the First Respondent submitted thairtfegmation about
the Applicant’'s membership of the RUKH party didt horm part of
the Tribunal’s reason for affirming the decisiordan review. Counsel
for the First Respondent submitted that the Trilbuiich no more than
note the information on her business visa appboatiut made it clear
that“without further information”, it was unable to make any findings
about the Applicant’s claim of persecution by trevgrnment for her
involvement with the Communist Party and its inigegion into the
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falsification of the election results. In thosecaimstances, the First
Respondent submitted that the information did rowtnf part of the
Tribunal’s reason for affirming the decision undeview.

44, A second reference by the Tribunal to the Applisantembership of
RUKH appears in the following context:

“I do not accept that there has been serious madtreent or any
concerted or systematic harassment of the applifmntason of
her membership of the RUKH party or her memberstiiphe
Communist Party...”

The First Respondent submitted that the Tribundd'sision makes it
clear that this reference by the Tribunal to sudbrimation was only in
relation to the possibility of a further claim addred persecution. The
First Respondent submitted that the Tribunal waagloo more that
considering whether the Applicant had a well fouhdiar of
persecution either because of her involvement wthin Communist
Party or because of her membership of the RUKHypart

45. However, the Tribunal's failure to accept that tApplicant was
persecuted as alleged is in the following context:

“Without further information from the Applicant lodnot accept
she was persecuted by the government for her ien@nt with
the Communist Party and its investigation into thsification of
the election results. Nor do | accept she was mixt that there
was a false criminal case against her and she bellpersecuted
on her return to Ukrainel note that in her business visa
application to the Department she stated she was a member of

RUKH and provided documents to support her claim (emphasis
added).

46. A fair reading of the Tribunal’s words in the Iagintence of the above
guotation, commencing ‘hot€’, lead to the inference that the Tribunal
was of the view that the Applicant’s involvementiwihe RUKH party
is inconsistent with the Applicant’s claim of a fed persecution from
the government by reason of her involvement wita @ommunist
Party. The inconsistency arises where the Tribunahe Findings and
Reasons section of its decision, refers to the faat independent
information disclosed that the RUKH party was atgposed to the
Communist Party and that the Applicant had alsal@member of the
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47.

48.

49.

50.

51.

RUKH party, according to the information containedhe Applicant’'s
earlier filed business visa application.

As stated above, the information about the Applisamembership of
the RUKH party was not information given to thebOmal by the
Applicant for the purposes of its review.

Moreover, in context, the language used by theufal in the last
sentence in the quotation in paragraph 45 aboveomext, makes it
clear that the Applicant’'s claim in her businessavapplication about
being a member of RUKH was supported by documétdsiever, her
claim of a fear of persecution arising out of haralvement with the
Communist Party is limited to her bare assertions.

In other words, the Tribunal makes the distinctionts decision that,
“without further informatioty it did not accept her claims about
persecution because of her involvement in the ConmshParty. In the
context of that conclusion the Tribunal notes tinaber business visa
application she makes a claim that was supportedbbyments (albeit
that the documents were not able to be providadisoCourt by either
party, despite and adjournment to do so). Becdusalbcuments are
not before this Court, the Court otherwise accémsstatement by the
Tribunal that the documents supported the Applisaagplication for a
business visa. .

It is plain that the Tribunal was aware of, andcersfto, the Applicant’s
involvement with the RUKH party (at least at thaei of her business
visa application) and that the RUKH party opposked €Communist
Party. To be involved with both the Communist P4ey claimed by
the Applicant in her protection visa applicatiomdathe opposing
RUKH party (as referred to by the Tribunal) is insstent, where
those parties are opposed to each other.

The Tribunal stated that idid not accept that there had been serious
mistreatment or any concerted or systematic harassnof the
applicant for reason of her membership of the RUB&ity or her
membership of the Communist Party nor for her imeolent in its
activities”. The Tribunal reached that conclusion in the cdanté its
regard to the Applicant’s claim of persecution bgason of her
involvement with the Communist Party and the infation in the
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52.

53.

54.

Applicant’s business visa application that she wasember of the
RUKH party. The clear inference from that conclusis that the
Tribunal considered whether the Applicant may havdered serious
mistreatment by reason of her involvement with @@mmunist Party
in circumstances where she had also been a menflibe RUKH

party.

The Tribunal's decision discloses a consciousnéshebexistence of
supporting documents for her business visa apmitawhereas her,
application for a protection visa is not supportsddocuments. The
awareness by the Tribunal of this difference woalgpear to be
information to which the Tribunal had regard ast judrits reason for
affirming the decision under review. The relevawtanformation is

not limited to whether the information leads to asipive factual

finding based on its termsSZEEU v Minister for Immigration and
Multicultural and Indigenous AffairR006] FCAFC 2 at [223]).

In the circumstances, the information about the I&ppt's
membership of the RUKH party, as disclosed in hesifess visa
application, was information used by the Triburalpart of its reason
for affirming the decision under review. Accordipglhe Tribunal was
obliged, pursuant to s.424A(1) of the Act to giliattinformation to the
Applicant for comment.

In the circumstances, the Tribunal breached itdgabbns under
S.424A(1) of the Act, thereby committing a jurigtoal error.

Applicant’s explanation for delay

55.

56.

The First Respondent contended that this Court toagh to grant
discretionary relief to the Applicant because o tmreasonable and
unwarranted delay by her of more that 3 years ikisg judicial
review of the Tribunal’s decision.

One commences such consideration in the light@ftloposition that,
in the event that a decision of the Tribunal isaliy for want of
procedural fairness, in the absence of any delawer, acquiescence
or unclean hands on the part of the Applicant,gherno reason to
withhold discretionary relief. However, delay isrtegnly a ground
upon which constitutional writ relief may be refds¢SAAP v Minister
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S57.

58.

59.

for Immigration and Multicultural and Indigenousfaifs [2005] HCA
24 (“SAAPMat [84] and [211]; R v Commonwealth Court of
Conciliation and Arbitration; Ex parte Ozone Theszdr (Aust.) Ltd
(1949) 78 CLR 389). McHugh J BAAPat [80] observed:

“The issuing of writs s 75(v) of the Constitutiondas 39B of the
Judiciary Act is discretionary. Discretionary relimay be refused
under s 39B if the conduct of the party is incaesis with the
application for relief. It may be inconsistent, f'example, if there
is delay on the part of the applicant or the apatit has waived
or acquiesced in the invalidity of the decisiondmes not come
with clean hands.”

In considering the delay by the Applicant of 3 ywean filing an
application for judicial review of the Tribunal'sdision by this Court
and the importance of finality of administrativectons, | have regard
to the comments of McHugh J Re Commonwealth of Australia; Ex
parte Marks(2000) 177 ALR 491 Ex parte Marks’) at 495 in which
he said the following:

“Where an applicant seeks the issue of constitatioor

prerogative writs, a further factor must be consete Those
writs are directed at the acts or decisions of pulidodies or
officials, and the public interest requires thaeté be an end to
litigation about the efficacy of such acts or dems. In that
respect, the present case, although important éoapplicant, is
not as important as many other cases.”

The nature of constitutional writ relief, as reéstrto by McHugh J in
Ex parte Marks,makes it clear that one must consider the public
interest in there being efficacy in public actsgid®ns and judgments
which cannot be allowed to becomigo$tage of an applicant’s search
for favourable legal advice(Ex parte Marksat 496).

At the heart of the exercise of any judicial disicre must be
consideration of the overall interests of justice.

The Tribunal's decision is dated 4 March 2002. Tdexision was
handed down on 27 March 2002. On 6 March 2002Ttleinal wrote
to the Applicant and her migration agent invitingein to attend the
handing down. On 27 March 2002, the Tribunal witotéhe Applicant
and her agent notifying them of the decision andsaiag them of the
strict time limits that apply for the filing of aapplication for judicial
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60.

61.

62.

63.

review of the Tribunal’'s decision. Section 477 lo¢ tAct provides that
any application for judicial review be filed withi28 days of
notification of the decision.

On 22 July 2005, the Applicant filed an applicationthis Court for
judicial review and an affidavit sworn by her on 2a@ly 2005. The
Applicant read the affidavit at the hearing beftims Court in support
of her application.

There was no objection by the First Responderteaaffidavit and the
Applicant was not cross examined on its contentscofdingly, |
accept the evidence of the Applicant contained er hffidavit.
Relevantly, |1 accept that the Applicant's migratiagent filed an
application for judicial review after 4 March 200&ithout informing
the Applicant, which was then withdrawn, discon&duor dismissed
without the Applicant’s knowledge. | accept thaé tApplicant gave
birth in August 2003. | accept that the Applicaeteived and followed
advice from her migration agent to the effect thia¢ should make an
application to the Minister pursuant to s.417 & Att.

On 20 June 2003, the Applicant wrote to the Mimigeeking his
intervention. On 9 March 2004, the Ministerial Inention Unit
sought further information from the Applicant. OnAgril 2005, the
Applicant responded to the 9 March 2004 letter,larmg that it had
been sent to the incorrect address and had ortlyp@en received. The
Applicant stated in her affidavit that she was fnedi in June 2005 that
her application under s.417 of the Act had beeunsed.

Authorities have differed in consideration of th#eet of s.417
applications upon delay by applicants in seekindicjal review
(Applicants M160/2003 v Minister for Immigration aMulticultural
and Indigenous Affairg2005) FCA 195;Applicant A2 of 2002 v
Minister for Immigration and Multicultural and Ingenous Affairs
(2003) FCA 576 (von Doussa Applicant M29 of 2001 v Minister for
Immigration and Multicultural and Indigenous Affai(2003) FCA
1266 (Weinberg J); the Full Court decisionMi211 of 2003 v Refugee
Review Tribunal[2004] FCAFC 293; andSZGPZ v Minister for
Immigration and Multicultural Affairg2006] FCA 683 at [17]-[28]).
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64.

65.

66.

However, in the case before this Court the unchgéle evidence is
that, in writing her s.417 letter, the Applicantugbt, obtained and
followed legal advice. It would appear from hen@dlit that she had a
legal adviser acting on her behalf, even if she waisaware of the
steps being taken by the adviser, immediately ¥ahg notification to
her of the Tribunal decision.

Moreover, the unchallenged evidence is that, afemeiving the

Minister’s response to her s.417 letter, the Menmst Intervention Unit

wrote to the Applicant some 10 months later ath@nincorrect address
seeking further information. The Applicant gave haltenged evidence
that because the Minister’s letter was sent toitkcerrect address, it
did not reach her until shortly before she wrote Ie&er of response,
dated 4 April 2005. Upon being informed in June 2@@at her s.417
request had been refused, she filed her applicatidhis Court on 22

July 2005.

In the circumstances, | find that the Applicant ha®vided an
explanation for her delay which is neither unreatd® nor
unwarranted. In the circumstances, the overallraésts of justice
would not be served by a denial to the Applicanth&f constitutional
writ relief sought by her.

Conclusion

67.

The decision of the Tribunal is affected by jurgdoiinal error and is
therefore not a privative clause decision. Accagblinthe Tribunal’s
decision should be remitted to the Tribunal foredetination according
to law.

| certify that the preceding sixty-seven (67) paragaphs are a true copy of
the reasons for judgment of Emmett FM

Associate: S. Kwong

Date: 15 February 2007
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