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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Indiajved in Australia [in] October 2009 and
applied to the Department of Immigration and Citigtl@ip for a Protection (Class XA) visa
[in] November 2009.

The delegate decided to refuse to grant the wgdpbruary 2010 and notified the applicant
of the decision and her review rights by letter {loe@ same date].

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] MarchlBCOfor review of the delegate’s decision.
RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the Stftiefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
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CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution ézhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Ac¢heace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @auson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hissorféar, to return to his or her country of
former habitual residence.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fileR2009/154152, relating to the applicant,
and containing the applicant’s protection visa aapion (PVA), a copy of her passport and a
decision by the Department rejecting the applicacaims.

The applicant was born [in] March 1986. The appiieantered Australia [in] October 2009
with an Indian passport number [number deleted®1£2)], issued [in] May 2009 and valid
to [a date in] May 2019, as the holder of a Vis{{bR-676) visa granted [in] September
2009, valid until [a date in] January 2010.

The applicant states in her PVA:

I hail from a very poor family. | have one youngdpeother. | belong to a backward community in India.
We are socially and economically most backwarchitid and are looked down as untouchables by the
upper castes. Since | belong to backward commuinityself and my family suffered a lot from the
people of the upper caste of the locality. My fanml included in the below poverty line and we hawee
house of our own. My father is a labourer. He didave the money to educate me as | wished but he
educated me well.

| had done my schoolings at Trivandrum. | was \gogd in my studies as well as extracurricular
activities. | had completed year 12 with good mafs July 2006 | got admission for the course of
[subject].

While | was studying in the 3rd year of [subjettipet one [Mr A], who rented a home for his busies
purpose near our house. In due course of timdl, ihflove with him. Girls are not allowed to chaotheir
own partner in Indian society and love affairsaegy much restricted. In addition, he belongs tpper
caste and also was very rich, whereas | am froooa jpwer caste family. So there was much oppasitio
from the relatives and parents of [Mr A]. They etged to prevent the marriage. My family members
also advised me to drop the proposal fearing tinseguences.

While so myself and [Mr A] together eloped and ségfied our marriage on [date] June 2009. [Mr A]'s
family members were very much provoked by this. fisiyily members were manhandled by them. They
attempted on my life and also threatened thaliviel with [Mr A] they would kill me. However |

managed to escape from them. They also brainwddiredl] to forsake me and marry a rich girl from
upper caste. They removed [Mr A] from their farmblysiness and stopped offering financial support to
him since he was living with me. [Mr A] had to giue his luxurious life which he felt bad and comsitl
yielding to his parents' wish. | was really shockegchis thoughts and much scared because in Ingiid a
abandoned by her husband cannot lead a respetitables | married him against the wish of my famil
they would not accept me and | would be left alifite left me. Having these considerations, | padad
[Mr A] to leave the country so that he could livélwme without his parents' brainwash. Under these
circumstances we together came here and stariad tivgether as husband and wife. But when he
contacted his parents, they continued brainwaghiimgto forsake me and return to India. So my hudban
attitude, behaviour and temperament towards megdthrHe harassed me both mentally and physically. |
was abused with obscene language and teasing dd# allow me to go out or to mingle with other
people. He used go outside and come late withdirngene. He compelled me to divorce, but | didn't
accept that. | suffered everything. | don't knowatvhappened to him. One day he went outside angrnev
returned after that. | came to understand that nspand left my company forever.

Now | got some news that [Mr A] is in India and gt married with another girl. Because of this dieeit
| am very much disappointed. In this country tgtdlam alone and | have no acquaintance with anybod
| am not in a position to return to India as mytieles have abandoned me. | don't have money for my
basic needs. | don't know how to survive in life there was no other alternative | remain here.@ne
my friends told me that Australia is a nation tletpects human values, human rights and socialigqua



without any discrimination in the name of religimaste or creed. | humbly request that this hortera
Department may be pleased to consider me as aeeefugd allow me to reside in this country
permanently.

22. The delegate of the Department interviewed theiegml [in] February 2010 with the
assistance of an interpreter in Malayalam and Ehdéinguages. | have listened to a
recording of that interview. Below is a summarytlzdt recording, it is not a transcript.

The applicant said that she lived in [suburb] viitbther people. The applicant said she belongs to
a scheduled cast Paravan She confirmed that sheleteoh 15 years of schooling by obtaining a
Diploma in [subject] from [education provider] imifandrum, in May 2007. She said that in

2008 she enrolled in another diploma course-dedifprethe members of the scheduled castes at
the [education provider] in Trivandrum. She said did not complete this course as she travelled
to Australia. Her husband’s name is [Mr A] whosgedaf birth is [date]. She stated that she
married on [date] June 2009 at [location]. Sheated that after their marriage they lived
independently from their families. The applicaritighat since birth she has lived at [address],
Trivandrum, Kerala- where her parents continuévia [The applicant said she and her husband
lived at different places after their marriage. Hpplicant said she does not have a copy of their
marriage certificate or any other evidence aboutiariage. Her husband’s family did not like
their relationship. Her father was attacked byhesband'’s father's brother. The in-laws said that
they do not agree with the marriage and they threst to kill her. She did not live with them as
they did not like a poor woman to be brought itieirt family.

The applicant and her husband travelled on visisas to Melbourne, departing from [City 1].
They lived in a hotel for 4 nights. She does naivikithe name of the hotel. Her husband left,
occasionally he would come and then he vanishedh®8° day he pretended that he is very
busy and was making overseas calls and he leftdted without informing her. She has not seen
her husband since then. When asked for the redeiptise hotel accommodation, she said that
she had money. He vanished after that.

She telephoned a friend who informed the applitaatther husband has already remarried.
When asked how he could marry another woman wétilstnarried to her, she responded that
“this is what my friend said” If | go back they Witouble me and are likely to kill me. She fears
that if she returns to her home she will be kilbgther husband’s people. When asked why she
could not live with her family, she said that ittismplicated. She cannot live independently.
When the delegate put to the applicant that shédéas able to live in Australia independently,
she said that if she goes back they will kill Héer husband’s family will kill her and not allow
her to be there.

The applicant stated that whilst in India she ditlexperience any harm by her in-laws but her
family was harassed and threatened by them. Shesthd she was threatened over the phone
because her husband is rich and his family objettteid marriage and her husband is from a
higher caste.

When asked for a marriage or divorce certificagedpplicant said she does not have it with her,
it is with her husband. She can try and get itugtoher friends. She has not heard from her
husband since [date] October. Her husband’s fadiilynot physically harm her, only threaten her
by telephone. They harmed her family.

23. The delegate of the Department did not acceptttieahpplicant would suffer Convention
related harm in India and refused the visa. Theid@nts in support of this decision are:

0 US Dept of State Country Reports on Human Righi8,2luman Rights Reports:
India, 25 February 2009
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o0 UK Home Office Reports, India, India, 4 January @01
0 CX80069: Caste system in modern India [P:1999-208(20 June, 2003]

0 CX178623: INDIA: FACTBOX-The controversy over edsdsed quotas in India
[P:4 June, 2007 - A:5 June, 2007]

| have had regard to the evidence contained iretdosuments as it is relevant to the present
application.

Prior to the Tribunal hearing the applicant faxesibmission to the Tribunal stating that her
husband [Mr A] belonged to the Nair caste wherbasapplicant was a Paravan. She stated
that [Mr A]'s new wife’s family belongs to the Bdiga Janatha Party (BJP) political
party In this submission the applicant furtherrokad that she feared psychological disorders
due to loneliness in her new country (Australiaj anknown people from whom she cannot
expect any help. She suffered discrimination agdieslower class sect of Hinduism by an
upper class sect of Hindu. A dowry is the most ingod factor in every marriage in India.
Dowry deaths cause the deaths of young women wehdraren to suicide by continuous
harassment and torture by their in-laws in an effmextort an increased dowry. Sometimes
they are set on fire, which is known as "bride Imnghand disguised as suicide or an
accident. As her family was financially very weakge was not able to provide a dowry. [Mr
A]’s family, being very rich, would certainly exptea rich bride who would bring a dowry in
par with their economical status. India doesnlbfelcommon civil law and marriage acts
without real separation or consent of the firstewifhey either destroyed her marriage
documents or forged a divorce with the help oftpméins and corrupt bureaucrats. The
applicant’s new wife has high influence in the Butich is dominated by upper class Hindus
and ruled India prior to the Congress party, whsctihe current ruling party. [Mr A] and his
new wife fear the legal consequences if the appliceturns to India and they continuously
threaten her family members. When the applicantielia, “only [Mr A]’s relatives were
trying to attempt my life with the help of the Nawmmunity”. Now even his new “wife's
relatives would also attempt on my life and theftuence in BJP has made me the enemy of
the party as well”.

Also sent to the Tribunal was information about aer caste and a 2001 article about dowry
deaths in India.

Theapplicant appeared before the Tribunal [in] ApALP to give evidence and present
arguments. The Tribunal hearing was conducted thghassistance of an interpreter in the
Malayalam and English languages. When asked ihadeany further documents in support
of her claims, the applicant said that she did not.

Details of the evidence given to the Tribunal isvaded below. It is not a transcript.

The applicant said that she was studying for adbia of [subject deleted: s.431(2)], at
[education provider deleted: s.431(2)] - in Tridasm a 4 year course. She started in June
2006, it was a part time course. She was requiredténd the [education provider] on
Saturday and Sunday for 2 hours per day. On ther didys she was at College studying
[subject deleted: s.431(2)] for a Bachelor [degraed full time course, which she had

started in 2004. This course was also in Trivandr@he paid no fees for her studies because
she was in a program run for members of backwastésaShe lived at home with her

brother and parents.
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The applicant said that she married [in] June 200@st she was studying. She met her
husband when he had come for business in Trivanddams from Kerala, [City 1]. She met
him casually. He was staying in the city near tistifute where she studied. He worked for a
[details deleted: s.431(2)] business.

| asked the applicant the date that she met hdyamasand she said that she does not
remember the date she met him. | asked where sheime&nd after some questioning she
stated that she met him near [location delete@1%2)]. | asked how long after they met that
she took him home and she said she did not takénbime at all to meet her parents. He has
not met her parents. About 8 months after she anthinsband met they decided to marry. It
was November 2008. | asked her how long before tharriage took place, in June 2009,
that they decided to get married and she saidtthats about a month prior to the marriage.
When she decided to marry her parents knew shenwage. She married at [location
deleted: s.431(2)], which is near her husband'staon [City 1]. She went to [City 1] to
marry in a temple. Her parents did not attend tedding, only some friends of her husband
came. His parents did not come to the wedding eiffteey did not tell anyone as she had run
away from home. Her parents told her not to masritlaey are from a big house, they
oppose the marriage”. They later went to the regudfice in [location deleted: s.431(2)]
near Trivandrum and registered their marriage @g ¥ere planning to stay in Trivandrum.
She never met her husband’s parents. But her fatittmother saw here husband’s parents
after she left home.

After the wedding she and her husband went to dwam where they registered their
marriage and then went to her husband’s friendissbol asked her when she contacted her
parents and she said they lived for 2 weeks witthbbeband’s friend and then they went to
[City 2]. During that time her husband’s parentseao her parents’ house, they hurt her
mother who had a heart attack. | asked how thewknmhere to find her parents and she said
that they knew her husband was in Trivandrum afidifase things they know”.

| asked the applicant why they married in [Cityabd she said that her husband made the
decision where they were to marry. His family dtether parents about 3 or 4 days after the
marriage and as a consequence her mother hadtaattaak. Her husband’s parents told her
husband if he does not leave her they will kill.fidre husband’s parents also called her on
her mobile phone twice. The first time was 4 orydafter the marriage. The second time
was a week later. She and her husband then w§@ityo?] after 2 weeks, about mid July
where they remained for 1.5 months. Her husbantdetting calls from his parents. She and
her husband left [City 2] in September 2009 andtt@Bombay. They were in Bombay for

a month, they then went to [district deleted: s(A§for a few weeks, then to [City 1] to

come to Australia.

They moved around India because her husband’s tsareme trying to kill her. They
received information when they were in Mumbai titety were trying to kill them. When
asked if they went to the police she said thereweetsme.

They decided to come to Australia, as her husbaesvisomething would happen. They
decided to come to Australia in April 2009 befdneyt got married because her husband
knew that after they married there would be prolsleitey did not think to go anywhere
else in India because they cannot stay in anothee@s everyone knows about them in
every state. Two of her friends had told her almid&ining a protection visa in Australia so
she came to Australia to seek this visa.
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The applicant said that she stayed in Melbournd for 5 days. In Melbourne she stayed in a
hotel and her husband contacted his mother whalagkestions at that time. Then she did
not know what happened and her husband startetl terhand he just left. He never came
back. They were in a hotel, she does not know #meenof the hotel. When | asked her about
paying the bill she said that it was prepaid inaatbe but she had to pay extra money as she
had stayed an extra 4 or 5 hours. Her husbandaltie would divorce her and then he did
not say anything, he just left.

After he left she did not know what to do so shiéedaa friend in Trivandrum who gave her
the telephone number of friends in Sydney She ¢éllese people and made arrangements
with them to go to Sydney and to meet with therfiagiation deleted: s.431(2)]. She said that
she took a taxi from Sydney Airport.

| asked the applicant about travelling to Sydnédye 8aimed that she travelled to Sydney by
aeroplane but she could not remember which aigdivehad travelled with. | asked her how
she was able to organise the ticket to fly to Sydwal she said she did not know what to do
and caught a taxi to the airport. She then stdutatthe ticket was organised by her husband
who had organised it before. | asked how her huskaew she was going to Sydney on that
particular day and she said it was their plankedghe applicant to explain how her
husband, who had walked out on her earlier that loag organised her airline ticket to
Sydney. She said that she had some money as Hmarttlkad left her some money before.

Her husband is in India now. She called her frieana$ they told her. They also told her that
he married somebody else. She does not know haneneed again but the new bride comes
from rich people who have a good hold politically.

| asked why she cannot return to India and shetkaicher husband’s family will kill her as
she will take action against her husband. Eveméve bride’s parents want to kill her. This is
because he has committed bigamy.

| asked why the Indian police will not protect lifethese people want to kill her and she said
that they have political connections and money@maer and she is from the backward
class. | put to the applicant that the independeittence does not suggest the police would
not protect her even were the new wife to havetipaliconnections with the BJP or because
her own family are poor. She did not agree. | putdr that she was only threatened twice on
the telephone by her husband’s parents and shéhsdithey did not get a chance to see her.

| asked her for her husband’s date of birth andssin that it was [date deleted: s.431(2)]. |
put to her that Department Movement Records dshotv that a person with her husband’s
name and a birth date of [date deleted: s.431&jlecon the same flight with her to Australia
She said that he told her that was his date di.dighut to her that she had not produced a
marriage certificate to the Department or the Tmdduand she responded that if the Tribunal
were to give her time she would be able to getsaid to the applicant that she had been put
on notice by the Department that she had not pedlaanarriage certificate and she was
aware that her marriage was in issue, | explaihatigshe had had sufficient time to obtain
any documents from India as she had attended arfDegat interview in February 2010.

| asked her who wrote the lengthy submission predith the Tribunal and she said it was
[Person B]. When | asked for further details altbig person she merely said that she met
him. | asked why she would be killed by her husbapdrents for her dowry as she was no
longer married to her husband and she said he hasecha rich woman. | asked why anyone
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would want to harm her for a dowry if she was naogler married. She said that it was
because she could not give a dowry that she waaikilled.

At the end of the hearing | outlined the difficakil had with her claims and asked her if she
wished to comment.

| told her that | found it difficult to accept helaim of marriage because she had not been
able to provide a copy of her marriage certificaso explained that | could not accept that
her husband had divorced and re-married in sutiod 8me. She responded that they are
connected with politics and it can happen.

| put to her that | found it difficult to acceptahanyone wanted to harm her because she was
married to her husband when she also claims tleatvsls no longer married to him, she
claims that he has divorced her. She respondedf ttzd goes back she will file a case
against him. | put to her that she would be abléadhat and that she would have the
protection of the Indian legal system if anyonegdduo harm her. She said that they will not
protect her.

| put to her that her former-in-laws and the neveigifamily appear to seek to harm her for

her intention to commence proceedings against irgsdnd for bigamy and that this was not
a Convention related reason for the harm she claimdears. She responded that they are

connected to the BJP.

| put to her that the country information suggesteat in India she would receive effective
state protection and that she could access norrdieatory protection if she feared private
individuals or groups in India, ie her former invor new wife’s parents. | put to her that
she had not suffered serious harm in India, sheohfdbeen verbally harassed on the
telephone on 2 occasions. | put it to her thabhé feared these people she could access
protection from the authorities. She respondedeékiah the rich people cannot protect
themselves. They are connected with a lot of peaptethe police would not listen to her
even if she complains.

| put it to her that if she feared harm she coive €lsewhere in Kerala or in India where she
would be safe from harm from those people she @dimay cause her harm in the future. |
put it to her that she was young, healthy and eedcand that there was no reason she could
not move elsewhere if she feared harm. She had antovaustralia and she had especially
been able to move from Melbourne to Sydney, aldige responded that wherever she stays
in India she will be harmed.

| put to the applicant that Department recordsdats that a person with the same name as
her husband, but born on [date deleted: s.431&)]dnrived on the same plane and had
departed Australia [in] October 2009. If this perseas her husband, if he had divorced her
then there was no reason to harm her. She carkeoaitey proceedings for bigamy as she is
no longer married. She said that she has told tieifal her whole situation. When asked if
there was any further information she wished tea@lefore the Tribunal she responded
“no”.

BACKGROUND INDEPENDENT INFORMATION

According to the US State Department Report In@@72



India is a longstanding and stable multiparty, fafjgparliamentary democracy with a bicameral pangnt
and a population of approximately 1.1 billion. Mastman Singh was named prime minister following his
Congress Party-led coalition's victory in the 2@@eral elections. The government generally respebie
rights of its citizens. The law provides for freedof assembly and association, and the government
generally respected this right in practice. Thénarties normally required permits and notificatiomor to
holding parades or demonstrations, and local gawents ordinarily respected the right to protescpéaly.
The law provides for the right of association, #&mel government generally respected this right actice.
The constitution provides for freedom of speech exuression; however, freedom of the press is not
explicitly mentioned. The government generally eetpd these rights in practice. An independentspiges
somewhat effective judiciary, and a functioning denatic political system combined to ensure freeddm
speech and of the press. A wide variety of domestetinternational human rights groups generallyraged
without government restriction, investigating atsiaad publishing their findings on human rightsesa3 he
law provides for freedom of movement, and the gor@nt generally respected this in practice.

52. UK Home Office Report August 2008 states:

9.01 Jane’s Sentinel Security Risk Assessmemdi&] Security and Foreign Forces, Police, updatithy
2008, observed:

“Law and order is primarily a state concern, wittlividual states responsible for their own poqréyd and
ill-equipped police forces. There is no nationdigmforce as such, and state police are in gemeralpt
and inefficient. In many rural areas they are esitams of local landlords' power and in some instarmo-
operate in caste-oriented persecution. In urbatregthey find it difficult to prosecute criminatta by well-
connected dignitaries or their relatives and as¢esj and are on occasion drawn into co-operatitn w
criminal gangs. Petty corruption is rife, and fetizens have any respect for the police.

“Each state has its own armed police force (natitwtal some 400,000) which is meant primarilydaty in
its own state but can be moved elsewhere in regpmnsmergencies. In addition, the Central Res@pliee
Force (CRPF) [total of 180,000] is tasked with intd security duties and is deployable throughbet t
country”

9.02 The USSD Country Report 2007 stated that:

“Although the governments of 28 states and seveonuterritories have primary responsibility for
maintaining law and order, the central governmeaviges guidance and support. The Ministry for Home
Affairs controls most paramilitary forces, the imtal intelligence bureaus, and the nationwide jgodiervice,
and provides training for senior police officersioé state-organized police forces.

“Corruption in the police force was pervasive acinowledged by many government officials. Officatrall
levels acted with considerable impunity and werelyeheld accountable for illegal actions. Shoultharities
find an officer guilty of a crime, transfer to dfdrent post or position was the common responsendt rights
activists and NGOs reported that bribery was afteressary to receive police services.”

9.30 The National Human Rights Commission (NHR@pswet up by the Government of India under the
Protection of Human Rights Act 1993, amended 2@provide for the constitution of a National HuniRights
Commission: “State Human Rights Commission in Stated Human Rights Courts for better protection of
Human Rights and for matters connected therewithinoidental thereto.” The National Human Rights
Commission can inquire suo motu (on its own inNit or on a petition presented to it by a victinraay person

on his behalf, into complaints of human rights at@ns or abetment or negligence in the preverdifsuch
violation. The Commission has the powers of a @wilrt trying a suit under the Code of Civil Progeslin the
course of inquiry. When dealing with complaints/@fiation of human rights by members of the arnmmdéds,

the Commission may seek a report from the centoale@1ment and on receipt of this report it may ded¢o
proceed with the case and make its recommendatiaghe Government. The central Government musttepo
the action taken within three months or furthertias the Commission suggests. The Commission mbksip

its report along with the recommendation and asti@ken and a copy shall be provided to the pestior
representative. State Human Rights Commissions ¢Xiational Human Rights Commission, accessec# Ju
2008)

9.31 The USSD Country Report 2007 stated that:
“The main domestic human rights organization viesgovernment-appointed NHRC [National Human
Rights Commission], which acted independently afteihovoiced strong criticism of government instibuts
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and actions. Some human rights groups claimed ttieGlwas nevertheless hampered by institutional and
legal weaknesses... The NHRC did not have the stgtptmwer to investigate allegations and could only
request that a state government submit a repoithvgtate governments often ignored. Human rightsigs
such as ACHR [Asian Centre for Human Rights] clartteat the NHRC did not register all complaints,
dismissed cases on frivolous grounds, did not aatetjuprotect complainants, and did not investigatees
thoroughly.

“The NHRC could investigate cases against theanjliand recommend-but not mandate-compensation to
victims of abuse... Many states had their own hunigints commissions, and human rights groups alleged
that state human rights commissions were moreylitteln the NHRC to be influenced by local politosl
less likely to offer fair judgements.” [2c] (Seatid)

9.32 The same report continued: “As of Octobely @f of the 28 states had state human rights cesiamis, as
recommended by the 1993 Protection of Human Rigbt$PHRA). The Jammu and Kashmir state legislature
established its state human rights commission @Y 18he commission does not have the authorityiestigate
alleged human rights violations committed by meralrthe security forces.” [2c] (Section 4) The NEIR
website, accessed 28 September 2007, listed Statairl Rights Commissions existing in: Andhra Pradesh
Assam, Himachal Pradesh, Jammu and Kashmir, Kekédalhya Pradesh, Maharashtra, Manipur, Orissa,
Punjab, Rajasthan, Tamil Nadu, Uttar Pradesh, \Blesgal, Chhattisgarh, Karnatka and Gujarat. [47c]

12.10 The USSD Country Report 2006 stated tha20@3 the Delhi High Court issued new witness potite
guidelines to reduce the number of witnesses whanted their testimony under threat from defendants
[2e] (Section le)

12.11 Witnesses appearing in court on criminaés@annot be provided with police protection. Thpr&éme
Court of India stated that it was not “physicalysgible” for police to grant protection to the teands coming
to court on a daily basis. However, if the coudagvinced that the withess needs protection, pimvishould be
given to the public prosecutor and trial judge tdew it. (Rediff.com, 22 January 2007) [71b]

The term “scheduled caste” refers to low caste Hligiups that are accorded special status
by the Indian Constitution. The identified castefesed, and continue to suffer, severe
forms of discrimination within the traditional Hindocial order. In the context of that order,
they were unable to participate in the community d&if Indian society. The castes notified as
“scheduled” comprise 16% of India’s total populatend are granted benefits under a
system commonly referred to as “protective disaniion”. The benefits include: reserved
electoral offices, reserved jobs in central antesgavernments, and special educational
benefits. The scheduled castes are alternativedwkrasdalits Previous appellations used to
describe them include: untouchable &adijan. An overwhelming body of information
indicates that members of thalit community continue to experience severe forms of
discrimination and violence throughout India. Th& Department of State’s latest report on
human rights practices in India states:

The 1955 Civil Rights Act made the practice of watwability, which discriminates against
dalits and others defined as scheduled castes)ishaible offense; however, such
discrimination remained ubiquitous, stratifying ashevery segment of society. Many
members of lower castes were relegated to the mestal of jobs and had little social
mobility. The widespread belief that dalits and loaste Hindus, Muslims, Christians, and
Sikhs were inferior compounded the discriminatioeytfaced. Despite stated efforts by the
government to eliminate the discriminatory aspettsaste, the practice remained, and
widespread discrimination based on the caste systeorred throughout the country. Human
rights groups asserted that the government wasamomitted to ending caste-based
discrimination, pointing at the government's falto fill over 50 thousand vacant positions
specifically reserved for dalits...

Discrimination against dalits covered the entirecspum of social, economic, and political
activities, from withholding of rights to killingand was not solely practiced by high-caste



Hindus against the lower castes and dalits. Tlatifstation within the dalit community also
resulted in discrimination by higher-level dalitgainst lower-level dalits. There was also
discrimination within the Christian community bydel, established ancestral Christians against
more recent dalit Christian convertd$ Department of State 2006dia: Country Reports
on Human Rights Practices — 2Q@March).

54. The Paravan caste is one of 68 scheduled cadtes Kerala State.
(http://www.kerala.gov.in/kpsc/sc.pdf)

55. ltis easy to obtain fraudulent documents in I(@anadian IRB report IND102461.E
http://www.unhcr.org/refworld/type, QUERYRESPONSHE[),469cd69714,0.html

An official from the Canadian High Commission inW®elhi provided the following information to the
Research Directorate regarding the availabilitfrafidulent identity documents in India in corresgence
dated 17 April 2007:

To my knowledge there are no identity documentadia that are not altered or counterfeited fredlyen
Even when we send them for verification we canmosire that the "verifier" has not been paid tou®|
the document is genuine.

Several media sources report the availability afiftulent identity documents in Indidifidustan Time24
Feb. 2007The Hindu22 Jan. 2005The Times of Indi& Feb. 2006).

56. According to Gender and Religion in Kerala by Jaslrix, writing for Haverford College
http://www.haverford.edu/engl/engl277b/Contextsfigmand_religion_in_ker.htm

Keralites are divided into social groups and subgscknown as castes. Castes are divisions based on
religion and labor and are inherited through bintid marriage. They serve social divisions thabéen
used to pick marriage partners and form social gsoCaste is probably more often than not something
known but not spoken. Lower castes are often indivest paying jobs. Despite many reform efforts to
abolish the untouchable castes and strip a kirwstie authority, the position in a high caste ktilbds some
degree of power. Under the caste system a persderala is linked to a group (a caste) that denates
religion and a family labor history. While the tasystem functions on some levels as codes abictien
in the world, there are many exceptions to evelgyiucontemporary Kerala.

57. According to UK Home Office Repohitp://rds.homeoffice.gov.uk/rds/pdfs10/india-
040110.doc

24.26 The Freedom House report, Freedom in thed\2®(08, India, noted that “Despite the
fact that making demands for dowry is illegal anshdireds of people are convicted
each year for the crime, the practice continues3a] On the same subject the USSD
2008 recorded:

“The law forbids the provision or acceptance obavdy, but dowries continued to
be offered and accepted, and dowry disputes rem@rserious problem ... In May
2005 the Supreme Court ordered the creation ofrarassion to end dowry. In
August 2005 parliament passed the Domestic Viol@&ilteo deal with dowry-
related harassment and murder. The bill provide=segimg powers to magistrates to
issue protection orders ... From January 1 througheBeber 30 [2008], Andhra
Pradesh police reported 392 dowry deaths: TamiuNzadice recorded 178; and the
Karnataka State Commission for Women recorded 88oAling to the NCRB,
8,093 dowry cases were registered in 20 (Section 5)
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As recorded in the USSD Country Report 2007 “MadByadesh, Kerala, Bihar, and
several other states had a chief dowry prevertitiner (CDPO), although it was

unclear how effective these officers were. MadRyadesh also required that all
government servants seeking to marry produce ansaifidavit by the bride, the

groom, and his father that no dowry exchanged iand

The Freedom House Freedom in the World 2008, Indiad that “Each year, several
thousand women are burned to death, driven tadsyior otherwise killed, and
countless others are harassed, beaten, or dedsrtbdsbands, in the context of
domestic disputes that sometimes include dowmtedl issues... Rape and other
violence against women are serious problems, @andricaste and tribal women are
particularly vulnerable.”

The Ministry of Home Affairs answer to anstexred’ question (no.3005) in the Lok
Sabha for 22 March 2005 stated:

“The Government of India has issued guidelineshieoS3tate Governments to give
more focused attention to improving the adminigiradf criminal justice system
and to take such measures as are necessary fengoevof crime against women.
The steps taken by Delhi Police to check crimeragjavomen and children include:

» Establishment of a Crime Against Women Cell;

» Setting up of Rape Crises Intervention Centreglithe nine Police Districts;

e Association of Women Police Officers in investigatiof rape cases;

e Setting up of Special Courts headed by Women juttpay rape cases;

* Networking with Non-Governmental Organisations;

* Deployment of staff in plain clothes at vulneraplaces;

« Starting of dedicated telephone helplines;

» Constitution of ‘Women Mobil [sic] Team’ to attemal distress calls from
women on round-the-clock basis;

» Briefing of the police personnel regularly to bermuwigilant to prevent
crime against children;

* Deployment of Police personnel at schools specialkeep watch on
suspicious persons at the time of opening andrayasine of schools;

* Advising school authorities in Delhi not to allotetchildren to go out of the
school premises during school hours and to perstdearents to educate
the children not to mix-up/be friendly with stramg@nd also not to accept
any gift or eatable from any unknown person; and

» Collection of intelligence to identify and keep wlatbn gangs and persons
suspected to be involved in committing crime agachddren.”[28Db]

India’s National Commission for Women (NCWilg, accessed 10 July 2007, noted
that it “...regularly extends financial supportN&Os and educational institutions to
conduct Legal Awareness Programmes to enable wamegirls to know their legal
rights and to understand the procedure and methactess to the legal systems. So far
55 Legal Awareness Programmes have been conducted.
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FINDINGS AND REASONS

| find that the delegate’s decision is an RRT-reamble decision under s.411(1)(c) of the Act.
| find that the applicants have made a valid ajapilon for review under s.412 of the Act.

The applicant claims she is a national of India aoccbrdingly, for the purposes of the
Convention, her claims have been assessed agadhiatads her country of nationality.

The applicant claims that she is a Hindu from theaPan caste and she married [Mr A] [in]
June 2009 who is from the Nair caste. Becausdaiflkaof a dowry and the Indian caste
system, her husband’s family have tried and wititcwe to try to kill her if she returned to
India. Furthermore her husband returned to IndimfAustralia and he has married a woman
from his own caste. This family are rich and arerexted with the BJP. They also seek to
harm her. She intends to take legal action agaershusband on her return to India as her
husband could not have obtained a divorce withomoesinfluence or destroying some
papers.

| accept that, as Beaumont J observeldandhawa v Minister for Immigration, Local
Government and Ethnic Affai(4994) 52 FCR 437 at 451, ‘in the proof of refugysad, a
liberal attitude on the part of the decision-makezalled for’. However this should not lead
to ‘an uncritical acceptance of any and all allexyet made by suppliants’. As the Full Court
of the Federal Court (von Doussa, Moore and Saekdil) observed i@hand v Minister for
Immigration and Ethnic Affairunreported, 7 November 1997):

‘Where there is conflicting evidence from differesaturces, questions of credit of witnesses may
have to be resolved. The RRT is also entitledttdoate greater weight to one piece of evidence as
against another, and to act on its opinion thatvamsion of the facts is more probable than anbther
(citing Minister for Immigration and Ethnic Affairs v Wu&@hLiang(1996) 185 CLR 259 at 281-
282)

The applicant did not suffer discrimination in leglucation in India. Whilst she states that
she came from a poor family and did not completigaty studies in [subjects deleted:
s.431(2)] nevertheless the applicant was abletématwo institutions of tertiary learning in
India at the expense of the Indian government.

| accept that the applicant travelled to Australith a person called [Mr A]. | do not accept
that this person was her husband. | do not acbapthe applicant is a witness of truth. | am
satisfied the applicant has created her claimexntder to obtain the visa sought.

Firstly, the applicant’s evidence in relation to hearriage to her husband was unconvincing
and unsatisfactory. The applicant was unable téa@xphe circumstances of how she met her
husband. Neither could she explain the developietite relationship in any great depth as
would be expected of a person describing her coprend her decision to marry a person
from a higher caste. She was unable to explaigitbeamstances surrounding their first
meeting and eventually said that she met her husaijiocation deleted: s.431(2)] but could
not recall a date.

The applicant does not suggest that she suffens &#rmy medical condition which would
affect her ability to recall details or eventsni af the view that had the applicant met her
husband in November 2008, a man from a higher casteshe continued to meet with him
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until they eloped and married some months latemnagée wishes of her family, she would
have been able to describe in some detail howdheep met and how the relationship
developed. It does not ring true.

Secondly, the applicant claims that she travelbe8ustralia with her husband, [Mr A]. A
person with the same name travelled to Australithersame flight as the applicant but his
date of birth was not the same date the applicavigied to the Tribunal. When | put this
information to the applicant, she said that the g¢&ie had provided was the date [Mr A] had
told her as his date of birth. I do not accept thperson, who claims to have married her
husband in India and registered the marriage inibregistry, applied for a visa to come to
Australia, exited India, travelled with him on apé to Australia where a passport is needed
to be produced in order to obtain entry to Austiralvould not have known the date of birth
of her husband. Whilst the applicant claims that felars developing psychological disorders
due to loneliness in Australia, the applicant doassuggest that she has any psychological
disorder or that she suffers from any medical ciodiaffecting her ability to recall dates or
events. It does not ring true.

Thirdly, the applicant has not produced a marriegréificate or any other information, such
as photographs or declarations from friends, t@stther claim of marrying in India. When
put to her that she had not produced a marriagéicate to the Department the applicant
told the Tribunal that she needed time to obtammaariage certificate from India. The
applicant was put on notice by the Departmentlteaimarriage was an issue in her
protection visa application. The applicant wasfreatiby the Tribunal, by letter [in] March
2010, that the Tribunal had considered the matbatire it and was unable to make a
favourable decision on that information alone. $fs invited to attend the Tribunal hearing
and attached to that Tribunal letter was infornratbout the Tribunal hearing informing the
applicant that the Tribunal hearing was her oppotyuo give evidence and present
arguments to the Tribunal In response she provadeabmission to the Tribunal prior to the
hearing.

The independent evidence, cited above, indicasdsitis easy to obtain fraudulent
documents in India. The applicant did not provideariage certificate to the Tribunal. | am
of the view that her request to obtain a marriaggéfccate from India, at the Tribunal
hearing, is an attempt to obtain additional timéhim processing of her application.

Fourthly, the applicant initially stated at thelunal hearing that she and her husband
arrived in Australia and went to Melbourne. In Malione, her husband called his family and
after speaking to them left her after 4 days. St that she was required to pay additional
monies to their pre-paid hotel after her husbankkedaout and left her. She did not have any
receipts from the hotel to support her claim. Shs wnable to provide the name of the hotel
despite claiming that she stayed in that hotefifdays. Additionally, the applicant was
unable to recall on which airline she travelle®ianey. She said that after her husband left
her, she called a friend in Trivandrum who orgashiser friends in Sydney to assist her, so
she travelled to Sydney. When questioned aboutdimamade arrangements to travel to
Sydney, that same day after her husband had &fg\ndence was vague and unsatisfactory.
She was unable to explain how she arranged hezltiogvplane to Sydney later that day.
After being questioned about how she was able ta géane to Sydney from Melbourne, she
then said that her husband had organised the ticaat of the view that the applicant has
refused to disclose to the Tribunal any informatieout her whereabouts in Australia after
her arrival in Melbourne, in order to avoid thebiimal making independent enquiries about
her claims.
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On the evidence before me | am satisfied that pipéiGant is not a witness of truth who has
created her claims in order to obtain the visa bouls the applicant is not a witness of truth
| find that the applicant is not from the Paravaste. | find that the applicant did not marry
[Mr A] in India, that her parents were not attacled harmed by [Mr A]'s family and that
she was not threatened or harmed by [Mr A]'s parefss the applicant was not married to
[Mr A] I do not accept that she and [Mr A] werehiding in India, | do not accept that [Mr
A] divorced her and he remarried and/or committigumy or that his new wife and her
parents seek to harm her or that any other pensgroap in India seeks to harm her. | also
find that the applicant does not fear harm forprotviding a dowry to [Mr A] and his family,
or that she will commence legal proceedings orréieirn to India against [Mr A]. As the
applicant is not a witness of truth, | am not dettsthat [Mr A] is from the Nair caste.

On the evidence before me | am not satisfied ti@applicant fled India fearing Convention
related harm.

| am required to consider the situation were thaiegnt, a female from Kerala who has
started but not completed a degree in [subjecttetil s.431(2)], to return to India now or in
the reasonably foreseeable future. | accept thaif@n’ are a particular social group in India.

According to theJS State Department Report India 200%lia is a longstanding and stable
multiparty, federal, parliamentary democracy withigameral parliament and a population of
approximately 1.1 billion. The government generadlgpected the rights of its citizens. The
law provides for freedom of assembly and associadad the government generally
respected this right in practice. The law provifteshe right of association, and the
government generally respected this right in pcactihe constitution provides for freedom
of speech and expression; however, freedom ofiggesps not explicitly mentioned. The
government generally respected these rights intipeadAn independent press, a somewhat
effective judiciary, and a functioning democratalippcal system combined to ensure
freedom of speech and of the press. A wide vanétiomestic and international human
rights groups generally operated without governmestriction, investigating abuses and
publishing their findings on human rights casese Tw provides for freedom of movement,
and the government generally respected this irtipeac

Kerala state has a democratically elected goverhmamby a council of ministers, headed
by a Chief Minister. | am satisfied that Kerala leffective judicial and law enforcement
agencies, is governed by the rule of law and hasfeastructure of laws designed to protect
its nationals against harm of the sort feared.

| accept that corruption exists in the Indian poliorces. | accept that there is information
indicating that police and law enforcement autlesiare slow to counter societal attacks.
But | am not satisfied that the independent souscel as Amnesty International or UK
Home Office or the US State Department suggestablate investigation in India for
offences against women is ineffective and thatgrogon of attacks on women signal that
they could commit such violence with impunity. efar to rely on sources such as US State
Department, UK Home Office and Amnesty Internationa

| accept that the Indian court system is slow karninot satisfied on the information before
me that women suffer discrimination within the leggstem or lack protection. | am satisfied
that the applicant can access non discriminatasteption if she feared private individuals or
groups in India. | accept that the government cw@s to be undermined by political in-
fighting, pervasive criminality in politics, decriégtate institutions, and widespread
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corruption. | accept that police corruption wasvasive. But the Government of India has
authorized the Central Vigilance Commission to nezevritten complaints for disclosure on
any allegation of corruption or misuse of officelascommend appropriate action. The
Central Bureau of Investigation (CBI) is an indeghemt investigating police agency for
major crimes having interstate and internationalifigations. One of the divisions is the
anti-corruption division, responsible for collegimformation on corruption and carrying out
inquiries and investigations into complaints abanifbery and corruption, and also taking
action to prevent corruption.

On the evidence before me | am satisfied that tiseeffective and adequate state protection
available to the applicant in Kerala, India. | amtisfied that such protection would not be
denied or withheld to the applicant for a Convemtielated reason. | am satisfied that the
real chance of harm, if the applicant were to retorindia or to Kerala, is remote.

| do not accept that the applicant has a well-f@afdar of being persecuted for reasons of
her membership of a particular social group or @tfmer Convention related reason if she
were to return to India. | am satisfied the appitaa able to return to India.

CONCLUSION

The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant does not satisfy the
criterion set out ir$.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958

Sealing Officer’s 1.D.AGIBSO




