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Background

This is an application to re-re-amend the notfceation in this
judicial review. These proceedings were launcheSaptember 1997 when
leave to apply for judicial review was granted. eTdecisions which have been
central to the case are those made by the Dire€lonmigration between June
and October 1997 by which the Director classifteel dpplicants as refugees
from Vietnam in China, permitted them to remairsash in Hong Kong under
section 13A of thémmigration Ordinanceand then ordered their removal to
China under section 13E of tHatdinance It is the removal orders which are
under challenge. By the time the substantive agftin came to be heard in



July 1998, it was infused with such a multitudeexfant issues (with the
possibility of yet further grounds if applicatiottsre-re-amend were allowed),
and so awash with torrents of evidence filed, titkcided first to try a number
of defined central issues which might dispose efdase, or if not dispose of it,
at least (one hoped) make it more manageable andalp to crystallise issues
in the several complex interlocutory applicatiortsch were outstanding.

Five central issues or questions were drawn fodetgrmination
and they were answered in a judgment which wasddaddwn in
September 1998. The determination of those isdigesot, in the event,
dispose of the case, and before the second sulistatdge of the application
for judicial review can proceed, | must decide ¢iéstanding interlocutory
applications.

The remaining interlocutory applications

The interlocutory applications to be determinesithese :

(1) an application by the applicants to re-re-amiéednotice of
motion;

(2) an application by the applicants for the atsera# of withesses
who have deposed on behalf of the respondent;

(3) an application by the applicants for discovafrlocument; and

(4) applications by each side to strike out evideiiled by the other.

Applications for cross-examination, for discoveagd to strike out
evidence, depend largely on the application teramend, and it is that
application with which this judgment deals.



The less complex applications
There are a number of applications to re-re-amémdh resolve

themselves quite readily, and | shall address thresin

Paragraph 50A : It is proposed to insert this gaah to contend
that when the applicants were interviewed by imatign officers, the

procedure adopted by the officers was unfair irrsa$athe officers did not show
them their arrival statements, thus depriving tluditihe opportunity adequately
to present their case fully. This is an issue Whicso happens, | have
addressed fully in the judgment already delivereld makes sense, therefore,
to give leave to make the re-re-amendment, bupding does not fall for

further argument.

Paragraph 52A : The suggestion here is that thkcapts and their
legal representatives were refused the opporttmitgview interview notes as

well as prior statements, and to make submissindsarrections prior to the
decisions to remove the applicants from Hong Konhis, too, is an issue
canvassed before me at the hearing last year,etedchined in the course of
my judgment, and | grant leave to make the re-reraiment though, again, it is
not a point open to further debate.

Paragraphs 53(8) to (12) inclusive : Paragrapki¥)38 (7)
inclusive (argument in respect of which leave Hesaay been given by Keith J.)

are allegations that the Director was predisposetistelieve the applicants,
wherefore no fair determination could be made. sHilegation is based upon
the fact that the decision maker was Mr Choy, tonvlextensive reference is
made in the first stage judgment, that he had beamately involved in the
past few years defending the merits of what is galthve been an unlawful
policy designed to secure the removal of the apptgas if they were illegal
immigrants; that he has always maintained thaMbmland settled all ethnic



Chinese from Vietnam; that he relied exclusivelpmhis own understanding of
conditions for ethnic Chinese who fled to the Maird from Vietnam; that he
failed to find in favour of even one applicant;ttha interviewed none of the
applicants; that in several cases immigration effcsaid that the interviews
were but a mere formality, and that a decisiondlezhdy been made to send
them back; and that it was unnecessary for Mr Gbodye the decision maker.

It is proposed by the re-re-amendments to add paphg (8) to (12) to contend
that Mr Choy was acting in bad faith (a contenfiainly close, it seems to me,
to the tenor of the allegation of predispositican)d, by way of particulars of
this allegation of bad faith, and further particalaf the predisposition
allegation, that in related habeas corpus procgedimAugust 1997, before
many of the decisions subject to this judicial eswwere taken, it was already
evident that he had made up his mind that the Madhkettled all refugees from
Vietnam in China; that he, in May 1997, had told siolicitors for the applicants
not to take hasty and ill advised judicial revienageedings; that the approach
to potential resettlement countries about the pdggiof resettlement of the
applicants was a charade; that he Mr Choy has alwefgrred to the applicants
as “illegal immigrants”; and that his decisionsd®nce a deliberate ploy to
circumvent appeal to the Refugee Status ReviewdBoahll these allegations
are, it seems to me, extensions or further pagrsuf the predisposition
argument for which leave has already been givemhjtamould be artificial if |
were not to grant leave for these specific re-reqaments. Nor do | think
that the granting of leave to add these particualigfurther) encourage the
infinite process of contestation, which is a vithigt has already invaded the
body of this judicial review. Accordingly, | gralgave for these
re-re-amendments by the insertion of paragrapht (82 inclusive.

The more complex applications

There remain two categories of re-re-amendmenitshadre
somewhat more difficult to determine :



The first may broadly be described as an allegahat the
Director, in the person of Mr Choy, did not in flomnself make the decisions
which he says he made, but that the decisions wdaet made by others,
namely, by his subordinates, the immigration ofsoeho interviewed the
applicants :

(1) Paragraph 54 : By this proposed paragraph,ifttended to assert
that Mr Choy should have, but did not, interview tpplicants or
put to them reasons why he was minded to makeetneval
orders. | pause to note that this is an issuadyreetermined
against the applicants in the judgment which | hdeferered. It

Is said in the same paragraph that :

“In the circumstances, in adopting the proceduhesdid, the Director
of Immigration unlawfully delegated her powers unsid 3E to
immigration officers who decided the questionsaatt fwhich
determined whether an order under s.13E would lokerbg Choy.”

Given my decision that there was no obligationruply Choy to
conduct the interviews himself nor to notify thehgants of his
intention to make a removal order, the second cioie is not
tenable. In order to marry the notice of motiothwssues which
have been argued and determined, | shall grane lEathe
re-re-amendment which is the proposed paragraphui4he point
does not fall for further debate.

(2) The proposed paragraphs 55 and 56 asseratteatatively,
Mr Choy acted at the dictation of the immigratidficers in

making his decisions under section 13E(1) to otideremoval of
the applicants from Hong Kong. The point, as aetli by

Mr Dykes SC in argument on behalf of the applicaistsomewhat
different from the point in paragraph 54. The sgi®n here is
that Mr Choy did not himself, in truth, considee timdividual
cases as he suggests. Itis argued that the seagich he has



given for the orders which he has made constitaExgost facto
rationalisation. This is argument which | shalhbeith below
under the heading “the bogus reasons amendments” :

There remain proposed allegations which, althowghall gathered
under this head in the (proposed) notice of motmmetheless can
conveniently be said to come under the umbrelthatf which

Mr Dykes has labelled “procedural mishap”. The mmwsagraphs
which the applicants wish to insert are :

(1) Paragraph 52B : an assertion that the recdrglsreening

interviews and prior statements of some applichate
been rewritten, altered, amended, or that relevant
information has been omitted.

(2) Paragraph 52C : a contention that the proces=ad back

during interviews was perfunctory and rushed.

(3) Paragraph 57 : the allegation is that the mettron finally
presented to Mr Choy was “corrupt”, in that thererev
errors in the records of interview; arrival statemsenad not
been read back, and were incomplete; answers wetregir
recording, suppressed and distorted and inaccunatie,in
arrival statements and in records of screeningviges (in
one case the word “falsification” is used in redatio a
screening statement); and that there were thréaislence,
and that there was intimidating conduct when alriva
statements were taken.

The immediate task

In practical terms, the ramifications of permigtitnese further
amendments are substantial. It would almost gdytanean further discovery
of documents, and oral evidence in the case of applicant in order to



determine the credibility of his or her compla&nd then, if credible, argument
on the materiality of errors to the decision makpngcess, and
cross-examination of those who have deposed onfladtiae Respondent.

| am told that it would be necessary for furthecwlmentary evidence
(affidavits and exhibits) to be filed before sucimmrtrials were conducted,
adding therefore to the 4,000 or so pages alrabaty/ih relation to ten of the
applicants alone.

It is a case in which far too much evidence haayevent already
been filed, a comment | made in my judgment in &apier last year, and it is a
case in which, | regret to say, not too much abarttas been paid to facilitating
the task of this court. One has but to pick a ldrem one of the
affirmations filed for a taste of what | mean :

“Another new example of misinterpretation and mistouction is in
paragraph 15 of Robert Brook’¥ affirmation. He now
misrepresents what | said in m¥ ibterlocutory affirmation to achieve,
at least in his mind, a discrepancy between ffgffrmation in the
substantive proceedings and ni{idterlocutory affirmation. At the
same time, he succeeds in ignoring paragraph 3ir8yof

3" affirmation in the substantive proceedings whichlearly to be

read with the earlier paragraph 253 in the samaradtion which he
misinterprets.”

How it is thought that any court can possiblydallpassages of
that kind, and how it is thought that this quantifyevidence can, in a judicial
review, ever be warranted, and how it is thougat pgublic expenditure to this
extent can be justified are matters which | wiltume course have to address.
It follows that an important facet of the exeraigmwn which | have been
engaged in this interlocutory application is aempt to ensure that the case
will only proceed within the realms for which juditreview is designed, to
assess whether points which are now sought tokiea tzould have been taken
before; to assess how material are alleged erramssions to the decisions
taken in this case; and to guard against any taimoptdnat there may be to drag



this case into every conceivable tributary cre@gthe evidence, as that
evidence relentlessly erupts. To these ends, @ hsiened to oral submissions
by counsel for three days and have since examinetktail, the evidence filed
to see what allegations were made, when and by wancimportantly, to
assess the materiality of the points now raised.

Procedural history

These applicants have been litigating their pasgisince 1995.
The history before 1997 is rehearsed in my Septed@@8 judgment. The
history of these particular proceedings is as Wdlo

In August 1997 the applicants obtained leave to apply for juaici
review. It was said in the grounds then advanhkatthe evidence originally
placed before the Director of Immigration was ttety had been denied
minimum rights, in other words, that there was wol@ence upon which the
Director of Immigration could properly conclude tl@2onclusion 58 (of the
Executive Committee of the High Commissioner’s Paogme) did not apply.

In support of the application, affirmations weited by ten of the
applicants stating what had happened to them oM#ieland after their
departure from Vietnam in or about 1979.

By two affirmations in lat&lovember 1997 Mr Choy on behalf of
the Director answered their affirmations and setablength the history of the
“ECVII" problem and, in particular, the evidencehtand of country conditions
which suggested to him what had in fact happenddase who left Vietham in
1979 or thereabouts. He then also dealt with #8se< of the ten applicants,
and why it was he did not believe them. In doimaftthe referred, certainly, to
disparities between their arrival statements ard 8treening statements, but
also tested their credibility and particular aseed made by them against his



knowledge of country conditions, and of Mainlandig@es, and of expenditure
of resources, and against what happened in patiankas (such as Behei),
which did not fit the accounts given, as well dseotfactors which militated
against their stories; and, not least, againsteedd from Mainland authorities
about what had happened to particular applicants.

In earlyDecember 1997there was then an application by the
applicants for discovery of documents. What thaliapnts sought was
discovery of the interview records and the immigmatecords. Keith J.
declined to order discovery. He referred in hdgiment to authorityR v
Secretary of State for Home Affairs ex parte Harris(unreported;

10" December 1987) which was to the effect that arieayt for judicial
review was not entitled to go behind an affidanibrder to seek to ascertain
whether it was correct or not, unless there wasesmaterial available outside
that contained in the affidavit to suggest thadome material respect, the
affidavit was not accurate.

At the end of December 1997, affidavits were fibgtthe ‘test’
applicants — all alleging errors in the recordsraynigration officers. There
are allegations of bad faith, including allegatitimst the immigration officers
in the screening process said that the applicaotgdabe sent back, whether or
not they were classified as refugees, and allegsativat arrival statements were
inaccurate.

At the same time, the applicants gave noticettiet would apply
to re-amend the application to allege procedurfdiumess and predisposition.
On 6™ January 1998 they were granted leave by Keith J. to do so,thad
re-amendments were made in early February 1998e piidcedural fairness
amendment did not make allegations of bad faitlof anaccurate records, or of
intimidation; in other words, there were no allegias in those re-amendments
of “procedural mishap”. Instead, the re-amendnadiaging procedural
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unfairness constituted allegations that countryddemn evidence was not put to
the applicants, and that the Director was predspaos disbelieve them.

In lateFebruary 1998 Keith J. gave leave to the respondent to file
further evidence, and the applicants to file evadem reply to such further
evidence as the respondent would file.

At the end of February 1998, there was filed @laffirmation by
Mr Choy. Not including its exhibits, it ran to pages. It deals with the
following matters :

(1) It purports to interpret, at some length, tkeigion of the Privy
Council in the proceedings which constituted thecprsor to these
proceedings.

(2) It states that although country condition enickeewas such as to
justify general conclusions about registrationeftigees from
Vietnam, he, Mr Choy, has considered each casevanglhe to
find that a particular applicant had slipped thilesment net he
would find that that applicant had not been recsggiiand
protected as a refugee in China and was therefuitéed to
resettlement overseas. “l certainly did not seepanposition
based on country condition evidence as predetetivenaf all
individual decision.” But he has nonetheless usmatry
condition evidence to evaluate aspects of individlaams to
assess whether facts alleged are credible. Hs ttesl in this
affirmation at considerable length with country dmion evidence,
and with the Australian experience, and refutestgicondition
evidence advanced by the solicitors for the apptsa He asserts
that there is no reliable evidence of refoulemerde describes the
assessment of teNHCR and of various countries to persons in
the category of the applicants, namely, that theyetbeen properly
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resettled in the Mainland. He then addressesdtedagrounds
of the application which allege procedural unfassigalks of
‘corporate decision making’, and describes the @gedy which
the decisions in these cases were made. As f@uigestion that
officers told applicants that the procedure wasrenélity and that
they would all be sent back any way, this is denidéde states that
the current offer from the Mainland authoritiesaidtle all those
returned includes any who may have “fallen throtrghcracks.”
He deals with the assertions of double backere Heeir treatment
upon return, addressing each case in turn. HaleWesh
information about one of the applicants, Hoang Qieth, whose
origin had, by the time of this affirmation, beeaced, it being
revealed that Hoang first came to Hong Kong undsffarent
name and had in fact been registered on a farmjiarFProvince.

Then there were filed in February 1998, a hostfidmations by
immigration officers dealing with what happenedhatite ten test applicants.

There is, for example, an officer who deals wité &rrival
registration form relating to one of the applicaihtguyen Tuan Cuong It is
exhibited. Then there is another officer, Mr Lalnorsays he took the “bio
data” from this applicant during the screening etserin 1997, and he denies
telling Nguyen that the result was a forgone cosiol. Then yet another
officer speaks (in an 18 page affirmation) of thieiview of Nguyen upon
arrival in 1991, and the statement is producedis stid to have taken
one hour and ten minutes, and that the whole seatemwas read back, and
discrepancies put. There is a swathe of evidatezldy Nguyen in various
affirmations in various proceedings. There arenams to the allegation that
interpretation was inadequate; and answers tofagpatiegations of
Inaccuracies in recordings. Then there is yetlaraffirmation by the same
officer — this one is 23 pages long — it deals Wit screening interviews of



- 12 -

Nguyen; answers allegations of selectivity in tgkilown answers; and answers
allegations that he wrote down answers on a rouggepf paper with a view to
rewriting them in proper form later. | note thdtthis answers allegations
made in the proposed re-re-amendments, for wharel@ad not been given at
the date of these affirmations. It is, as witmsgmy affirmations filed by the
respondent in this case, a very detailed analysaflegations made, with very
detailed answers. Then the record of the screentagview is produced.

And so, of course, in accordance with the ordeciwiave him
leave to do so, Mr Nguyen put in his reply to tteiply — another 21 pages of
affirmation. This was dated $%ebruary 1998. He makes allegations about
how statements were taken; that there was no r@eld bnd then he analyses
affirmations of immigration officers to show howethin themselves are faulty
and how they support claims made by the applicamis he repeats the
allegation that he was told that the outcome wiaseggone conclusion.

There were literally hundreds of pages of eviddiied at this
stage of the exchange alone — hundreds, and orel® ten applicants only.

At the same time, the applicants’ solicitors walfeging, in a
further affirmation (which, with exhibits, runs 89 pages) that much of the
respondent’s evidence was inadmissible. Theytkaitdmuch of the
information attested to by the immigration officéied not been before
Mr Choy when he made his decision. Still, they hadthoice, it was said, but
to file evidence in reply to assertions in the megfent’'s evidence as to what
had happened to individual cases. This affirmatieals with a host of matters,
including comments upon the Director’s country doad evidence and its
sources; states that applicants have told thensdl&tors, that they were
threatened when arrival statements were takeresstiaat applicants have said
that screening records were falsified; questioasstiggestion that Mr Choy
read all the screening and arrival records; artdr alia, complains that
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Mr Choy has refused to provide for their examimaopies of the
recommendations made to him in any of the individaaes.

Needless to say that was not the end of the mé&itahe
applicants then felt compelled to state individpé#heir responses to the
assertions about how the records of interviews wefact taken.

Then in earlyMay last year, there was an application that the new
evidence file by the applicants be struck out. tJtw, was the time when this
application to re-re-amend the application for qualireview was filed. It was
said that it was the provision of screening recamis full reasons for the
decisions which now enabled the applicants to frdraeadditional grounds
which were not previously available to them.

The applicants also filed an application that pathe
respondent’s evidence “be struck from the record”.

Material non-disclosure

It is argued by the respondent that | should 0@t permit
amendment because the applicants have been gurtigterial
non-disclosure in that they put forward a case #rew to be unsound and
have thus not acted in good faith, so that theykhdor that reason alone, be
deprived of relief. The argument targets the gdoput forward in the original
application for leave, namely, that there was “aigence” upon which the
Director could properly have concluded that Conolu®8 was applicable; yet
it is evident (according to this argument) thatapplicants knew that each had
made an arrival statement and that each had bégsto a screening
interview, so that it must have been obvious torthieat these interviews
afforded evidence —-someevidence —upon which an adverse decision could be
made. What is now, instead, proposed to be angubat the evidence might
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be there, but that it is tainted by error or madpice. It is said that if there
were legitimate complaints vitiating the validity/tbe arrival statements, they
must have been in the minds of the applicantseatitiee of the first and

second affirmations, so that the applicants kneatethvas evidence. So, too, it
Is said, the true grounds were suppressed in Jad988 when the
re-amendments were advanced.

| think that this is a misconceived objection. isTis not a
non-disclosure point. This is not a case of mailggthe court. This is,
rather, an argument that the new grounds are gsowhech should previously
have been advanced but were not, and might, foréagon, be a valid ground
for objecting to an amendment now based on a gr&oodn to the applicants
some time ago.

Threats, intimidation and failure to read back

The allegations in the proposed paragraph 57 uhedneading
“procedural mishap” are mixed. They include altegss of threats and
intimidation as well as of erroneous records odénviews, and they vary from
individual to individual. In the course of argunh@pon this interlocutory
application, Mr Dykes, SC, was content to utilise tases of three applicants to
test or illustrate the merits of this aspect ofdpglication.

The allegations of threats and intimidation, adigons that the
officers said that the whole matter was a foregmmeclusion, allegations that
read back of arrival and screening interviews werunctory, are allegations
which could all have been made before. This iase avith a very very long
history and the applicants’ solicitors, as wellsest in immigration matters,
| venture to think, as any firm of solicitors ingherritory, have been acting for
these applicants for years. They and the appBaawist have known that there
had been interviews upon arrival and that an ols/gmurce, and the usual
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source, of testing the credibility of an applicbotrefugee status was to
compare what he or she said on one occasion vathwthich he or she had said
on another. Anybody who has had any contact vates before the Refugee
Status Review Board and with judicial review of idems of that Board, or of
earlier decisions of immigration officials, woulddw how common place a
device thatis. Itis an obvious device with whioltest credibility; one of the
most obvious there is.

It is not to be forgotten that this is the secqmdicial review
launched by these applicants. The first was laeth@s long ago as 1995. In
1995, it was evident from affirmations filed by theector of Immigration that
he viewed with considerable scepticism claims madbose proceedings that
the applicants had been persecuted on the Mainlaimdan affirmation dated
239 August 1995, Mr Choy said that :

“During the course of immigration examination oé tapplicants no
evidence of persecution in China in terms of thev@ation and the
Protocol has been detected, and no claims havebeearreceived.
In the present cases claims are now made thatti@ug applicants
suffered discriminatory treatment ...”

In 1995, and again in early August 1997, befoeeitistitution of
this judicial review, Mr Choy addressed the facaffirmations that the
applicants had been examined — clearly meaning methon arrival — “and
were found to be ECVIIs”.

“The majority would admit to be Vietnam refugeetiled in China
and report to us their residential address upoin éneval in

Hong Kong. Some of them would only give an admoissihen they
failed in the examination... According to the recrdll the
applicants have admitted to be Vietnam refugedieden China for
not less than five years...”

It is difficult to know what anyone could have tlgbit My Choy was referring
to, if not arrival statements.
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It is instructive for the present purpose to exaswhat some of
the ten applicants said in August 1997 in affirmasi filed in support of this
judicial review, as well, in some cases, in affitimas filed in preceding years.

(1) In August 1997Mr Long Quoc Tondiled two affirmations stating
that there had been an initial interview as wekh agreening interview; that he
had said he had never been settled on the Maiaaddhat he had been
refouled to Vietham. In a 1995 affirmation, heareéd to being detained at
Green Island upon arrival, and that he had toldatitborities then that he had
no registration on the Mainland, and that thereawie interviews with the
Immigration Department before 1993. It is alsaclhat by late

November 1993, he knew that the Immigration Depantnalid not accept his
claim to have come here from Vietnam and had dddidat he was an ex China
Vietnam illegal immigrant — there are letters extat to his own 1995
affirmation saying just that. So, it was or outghhave been clear by then that
the Director of Immigration was not accepting tihedtility of what some
applicants had said at Green Island and thereatfter.

(2) On 14" July 1995Mr Nguyen whose name provided the title to
the allied case which went to the Privy Councifirafed in that case that he
was interviewed in Green Island twice in 1991 agaimin 1992, and that he
then told the immigration officers what had hapmeteehim. He told them his
life history. In that affirmation, he sets outtlie history. In a response as
long ago as 23August 1995, Mr Choy stated why he did not belitha life
history, and in particular why he did not belielie tentral allegation that the
defendant had spent time at a detention camp callad Cheng. The
Mainland authorities, according to Mr Choy, statieat Mr Nguyen had simply
never been a Fang Cheng resident. The advantdgengf a Fang Cheng
resident is that they were, none of them, sent battke Mainland. On

25" August 1995, Mr Nguyen affirmed further. He sisnpésponded that this
was not good enough and that he could not understag he was not recorded
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at that camp and that Mr Choy had failed to addnésst his fellow detainees
said to support him. Then there came a reply fdmChoy in which he
pointed out that Mr Nguyen had made statementsrorabwhich “did not
accord with the account he had now given”. “Thee, asserted Mr Choy —
as long ago, be it noted, as 1995 — “considewdililerences” and he even
exhibited the arrival statement signed by Mr Nguyethe presence of an
interpreter.

So, again, at that stage, it must have been obvmthose advising
the applicants that comparisons were being madetha arrival statements.
It is obvious that Mr Nguyen’s arrival statemenht@ned considerable detail
about the immigrants’ history. If Mr Nguyen wagitgal, then the questioning
upon arrival was, and the histories given werel\faietailed. There was no
suggestion then of bad faith in the sense of cdimoeor abuse or threats when
arrival statements were taken.

So we come to 1997 and on"2&ugust, Mr Nguyen made an
affirmation in support of the present applicatiordere he sets out his life
history again, and his problems on the Mainlande adserts that he was
prosecuted on the Mainland. As for suggested isistencies in his various
accounts he complains that they are not reallynsistencies, and that, anyway,
the life histories were taken in a very informaljwaHe then makes assertions
as to errors in the 1991 record, and adds thatchead know what he was
signing because he did not read Chinese. Thea tharfurther affirmation
from him that he told his life history as statedhie August 1997 affirmation to
the immigration officers during the screening ixtew.

The re-re-amendments now seek to assert thatrikalastatement
was taken without read-back and was incompletelzatcanswers were
suppressed and that there are errors in the redxanat his life history.
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Mr Choy, in November 1997, deals at great length w
Mr Nguyen'’s case, stating that he has studiedjusbone arrival statement and
one screening statement; but there are four odifferent statements over a
period of years which are compared and in whichrdjgancies are found.
There is reference to “an attempt during screetoragccount for discrepancies
by saying the first statement might be inaccuratsahbse of ...” inadequate
interpretation.  So, it is thus explicitly statdéht discrepancies appear to have
been put to him and an opportunity given to anghvem.

In his December 1997 affirmation, Mr Nguyen stdlex he was
told upon screening that whether or not he wasese® in as a refugee he was
going to be sent back to the Mainland; the inteving officer wrote selectively
and it was obvious that he was taking notes away fivhich to compose and
rewrite a record; arrival statements were but sun@asathey contained errors
and there was no read back; they were internatlgnaistent and unreliable.
There was much he is said to have told the immuraifficers which he
asserts he did not. Furthermore, he contendsttisatnpossible from
Mr Choy to have conducted the detailed examinatiogach applicant’s case as
Mr Choy purports in his November affirmation to kadone.

(3) Tran Hua Buus a “double backer” — that is, one of the appitsa
who was sent back to the Mainland by the Hong Kaunttporities, but has since
returned. This applicant said in his August 198irnaation that the Director
has it all wrong and that the representations fitteenMainland authorities about
what happened to him when he was first returngédgdviainland from

Hong Kong are inaccurate representations. Hetbayhe was never
registered in China after his arrival there in 1978l his first departure in 1993.
There has already been aired in the courts in @iteeeedings a factual dispute
about what happened to him and other double backdiisis was aired in
correspondence in 1996, and in affirmations in 199% January 1996,
replying to contentions raised by the applicarkcgors on behalf of six



- 19 -

double backers, the Director of Immigration steteat “when your clients came
back, they did not mention failure to obtain regiBbn or non-acceptance in
original farms”.

So, it is clear that the applicants and their serd knew or ought
to have known well before the current re-re-amendmeere proposed that the
immigration authorities relied, or were likely tely, heavily on arrival
statements that had been made and upon such tespas they might find
between such statements and screening statemddytdate November 1997,
the applicants would have known what the allegsgatities were, and the
suggested significance of them. The approacheoéfiplicants has, in this
regard, been a piecemeal and incremental approacim any judgment they
should not now be permitted to introduce amendmentsake allegations of
intimidation and abuse or of failure to read baeltesnents, matters about
which — if true — they would have been fully cogams a long time ago.

Procedural Mishap

The allegation is that the decision maker, Mr Chelyed in
making his decisions on material that was inaceusat misleading and that, as
a matter of law, where that happens, even thougthedault of the decision
maker, the decision is liable to be vitiated. Tia¢ure of the allegation is that
when records of interviews were taken, there wa@m®

(1) Examples

The examples of three of the applicants are takelemonstrate
the kind of errors alleged. | shall summarisedlegations because it is worth
seeing, | think, the kind of detail into which tapplicants wish this court to
delve in this case :
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(1) Mr Nguyen: Mr Choy refers to disparities between the stories
given by this applicant over a period of time. (@fi¢he disparities is that he,
Mr Nguyen, had said in April 1991 that he had fiveen looked after, before his
escape from Vietnam, by someone called Chan; ad #fter he arrived on the
Mainland, by someone called Hoang; whereas inea iaterview, he said that
Mr Hoang looked after him in Vietham before he ggchto the Mainland.

What has happened, it is alleged by Mr Nguyerhas an error has crept into
the record and that in fact Mr Nguyen met somea@illed Chan on arrival in
Hong Kong, whom he supposes to be a UNHCR offieiadl that this name has
somehow found its way into the record in place o&hkly, and that this error has
then been converted into an inconsistency and agaithst him.  This
suggested error and this likelihood is disputedngyrespondent, but
nonetheless that is the nature of the point takdins fairly typical of the

points taken, as the next example illustrates.

(i) Ho Quay NguyenMr Choy has said that this applicant’s
credibility was zero, and in support of that cosahm, he cites a number of
discrepancies. Itis said that in one statementi®had said that he was the
youngest of the family whereas in another he wash®youngest. The dates
given for fleeing from Vietnam are different. 18491, he had said that his
family had household registration, and in the pyasiproceedings which
reached in the Privy Council, he had not mentiamésha farm which was
mentioned in 1991. | should say in passing theg@ms to me that Mr Choy
appears to rely mainly, not on these internal dipa, but on information he
has received from the Mainland about the actuaeptehere this applicant had
been settled. But, be that as it may, this applistates that the screening
record produced by the screening officer in thesegedings was not the
original screening document. That, he says, isotestnated by the fact that in
the manuscript notes produced his first brotherid “all along to have been a
cook for the army in North Vietham; and that in ab®954 that brother moved
to Saigon”. Yet the first brother was only borrlig¥5 and if he moved to
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Saigon in 1954, how could he “all along have beenak in North Vietnam”?

In fact, it was his second brother who was a caeokie North Vietham army.

So this shows, he says, that the record could ane been contemporaneous as
Is suggested. This error is culled from sometlikey30 pages of information,
much of it in manuscript writing, from the immigiaa officer. | have little
doubt but that from all interviews of this lengthwvill be possible in each and
every case to glean at least one error or to speiaps, that notes had been
rewritten from original notations.  Still, it folgs, it is said by the applicants,
that the decision maker did not have a completeaandrate record of what
was said and that he did not have a contemporameoasd.

(i) In the case otf.ai Yen it is said that Mr Choy “relied upon
inconsistencies in records”. This is only paritgarate. It is clear from a
reading of his reasoning that the main reasondjecting her account is that the
Mainland authorities had verified her residencelainan : “Since China has
verified her residence in Hainan, her claims tolirector had no credibility
and were materially at odds with her own previdasws”. Nonetheless, she
complains that Mr Choy says that in her 1996 ineanshe had claimed that the
family had been properly resettled in Hainan in8.97She says that these
words did not, and do not, appear in her 1996 siaé¢. | am not sure that

| follow that assertion for there is reference @r 1996 statement to going to a
farm in Hainan and that “the witness of our setdatwas Hua Queyn Lan”.
This was in 1978, and in that statement, she saigsadleged to have said that
in 1990 she moved to Guangdong. | do not thinkitHar fetched to interpret
that as her saying that she was settled in HainBuit that is not all : she is said
by Mr Choy to have claimed to have been educatéd3devel, whereas

the 1996 interview record shows that it was acyuRlb. A further complaint

is that there is no mention, apparently, by Mr Ctiwat in 1996 she had said
that she came to Hong Kong because she was neteegl on the Mainland.
Yet the 1996 record shows that she said in 1996‘éisd have no household in
the Mainland, | wish to look for jobs in Hong Kong” That may be, but again,
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the matter must be looked at in proper contexMbpChoy does refer to
non-registration in Beihai “where she did not hawesehold registration but
where her [family] lived”. That, however, is notsay that she had not been
registered elsewhere. “The information from Chisays Mr Choy, “was that
she and her family had been, and is, registerddhatioa Farm, Sanya, Hainan.
| accept the accuracy and reliability of this imf@tion.”

(2) The law

The phrase “procedural mishap” which is the hegdimder which
these complaints are brought, is borrowed, it se&ms Bingham LJ in
Fauzia Wamar Din Bagga Khan v. Secretary of Stateof the Home
Department [1987] Imm. A.R. 543, 555 :

“... If a procedural mishap occurs as a result wfisunderstanding,
confusion, failure of communication, or even peshagefficiency, and
the result is to deny justice to an applicant,dudtl be very sorry to
hold that the remedy of judicial review was notialde....”

Paragraph 57 of the proposed re-re-amendmenéadek
“Procedural Mishap”. What is alleged is that thieas been a corruption of
evidence, whether deliberately or not; and that¢baruption has affected the
decisions or may have affected the decisions mad@ibe grounds allege that
“where material relied upon by a decision makenascurate or distorts
material facts, a decision made in reliance of suakerial is liable to be
gquashed”. The cases cited in the body of the m®gpoe-re-amendments are
R. v. Leyland JusticesEx parte Hawthorn [1979] QB 283;Secretary of
State for the Home DepartmentEx parte Al-Mehdawi [1990] 1 AC 876; and
R. v. The Bolton JusticesEx parte Scally[1991] 1 QB 537. Al-Mehdawi
apart, the cases in this category are cases irhwiécprosecuting authority
failed to divulge highly material information, wihiqquite obviously deprived a
defendant of a defence, or of the chance to dapktgrial information in his
defence. They are cases where the tribunal ohfasnhot been guilty of error,
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or itself party to a breach of natural justice Wwhiere the conduct of a third
party has led to that result. The conduct of kel tparty has, in these cases,
been, though not fraudulent, classified as analsgodraud.

But that is not to say that whenever, even in aominal cases,
there can be shown a mistake of fact in the datisiaking process or a
non-fraudulent misrepresentation that that themdsua ground for relief from
the court in the exercise of its supervisory juagdn.

In this particular case, and for reasons whicavehprovided, it is
not now open to the applicants to canvass allegatioat statements were not
read back, or that read back was perfunctory, atrttrere were threats of
violence or other intimidation. In so far as iaieged that there are
Inaccuracies in the material presented to Mr Chrayisrepresentations of what
was said, it seems to me not apt to call this “pdocal mishap” of the type for
which the courts have, in the cited cases, gramieef. The principles
established by such cases are these :

()  Fraud, collusion, and perjury and analogousdcmh provide
grounds for judicial review even where there issn@r on the part
of the tribunal or decision maker.

(i)  “....achallenge may also lie when unfairness in tdmelact of
proceedings results from some failure on the puses part even
when no one has been guilty of fraud or dishonekgt; failure
itself may be regarded as analogous to fraud.” BSee Criminal
Injuries Compensation Board,Ex parte A. [1997] 3 WLR 776 at
793 per Simon Brown LJ.) However, in circumstanoié®r than
criminal or quasi-criminal proceedings, innocensi@presentation
of a material fact by a mere witness will not skif render a
decision unfair.  “So to hold would go a great deadher than
any of the authorities to which we were referred ..The ability
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of the court to review judicially a decision readlemntirely

properly by a tribunal because of circumstancesraat to the
tribunal but affecting that decision must be clgssinfined.”

(Per Peter Gibson LJ . v. Criminal Injuries Compensation
Board, Ex parte A. at page 799.) It has been suggested that it is
the prosecution cases which “represent the emeegefie head of
review separate from the traditional grounds efdlity,

irrationality and procedural impropriety, sinceyttege not founded
upon any error of the decision maker”.

Furthermore, “... non-fraudulent misrepresentation is an everyday
occurrence in administrative proceedings; it igdhtarreconcile intervention by
the court on such grounds alone with the consbitati imperative that
Parliament has entrusted the finding of facts éostatutory
decision-maker ....” (SeBupperstone and Goudie “Judicial Review”

2" Edition at 6.13, footnote 1.)

| doubt, in the circumstances, that the attackpraperly be
mounted under th8cally/Al-Mehdawi head of “procedural mishap”. In any
event, what is alleged here is not error by a thady, but error by the decision
maker based on information collated by or on betialihe decision maker.
| do not think it open to the Director to hide batdhierrors of his officers and say
that he, the Director, is the decision maker :

“I would wish to reserve to a case where the pisithken whether the
Home Secretary can plead ignorance of what thedgelitan Police
have done .... Both are executive limbs of theesdad it is arguable
that in a real, as well as a constitutional setisestate cannot be heard
to say that its left hand does not know what ghthand is doing.”

(Seeln re Schmidt [1995] 1 AC 339, 355.)

That said, the rules of natural justice do notlezra decision
invalid on the mere basis, in itself that, the diexi maker or his advisers makes
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a mistake of fact. Only if the reasons given far tlecision disclosed
irrationality, illegality or procedural improprietsan the decision be open to
judicial review. (See Lord TemplemanRav. Independent Television
Commission,ex parte TSW Broadcasting Limited, unreported, 26March
1992.)

Although inSecretary of State for Education and Service
TamesideMetropolitan Borough Council [1977] AC 1014, Lord Wilberforce
said (at page 1047) :

“In many statutes a minister or other authoritgilen a discretion any
power and in these cases the court’s power toweaiey exercise of

the discretion, though still real, is limited. threse cases it is said that
the courts cannot substitute their opinion for tfahe administer :

they can interfere on such grounds as that therasirator has acted
right outside his powers, or outside the purposiefact, or unfair, or
upon an incorrect basis of fact. But there is niwversal rule as to the
principles on which the exercise of the discretiwey be reviewed :
The statute or title to statute must be individp&dbked at.”

that has been qualified :

“... we cannot believe that by the phrase ‘upon anriecbbasis of
fact’ Lord Wilberforce intended to introduce a nend independent
head of challenge to executive decisions. Of eoarmistake of fact
can vitiate a decision where the act is a condpitedent to the
exercise of jurisdiction, or where the fact is tmdy evidential basis
for a decision, or where the fact was a matter vlexpressly or
impliedly had to be taken into account. Outsidesthcategories we
do not accept that the decision can be flawedighaburt, which is not
an appellate tribunal, upon the ground of mistakaad.”

(SeeR. v. London Residuary Bodyex parte ILEA , The Times24" July 1987.)

“Judicial review does not issue merely becausecssibm maker has
made a mistake and it is not permissible to prbbeatvice received
by the decision maker or to require particulartocadminister
interrogatories or to cross-examine in order toalgr the existence of
a mistake by the decision maker or the adviseteetiecision maker.
An applicant for judicial review must show morerirmistake on the
part of the decision maker or his advisers. WIaedecision is made
in good faith following a proper procedure and assalt of
conscientious consideration, an applicant for jiadli@view is not



- 26 -

entitled to relief save on the grounds establidhetord Greene MR
in [Wednesbury].”

(SeeR. v. Independent Television Commissiolx parte TSW Broadcasting
Limited [1996] JR 185, 192.)

None of this is to say that errors of fact wilee successfully
found ground for relief. Such error may constitatiilure to take into
account a relevant fact or the taking into accadir@n irrelevant fact. But if
an error of fact is to play a part in judicial rew it must be material to the
decision, and must be something established ufaslyaas erroneous (see
Nguyen Ho & Others v. Director of Immigration [1991] 1 HKLR 576); and
the courts in judicial review do not normally theslves engage upon exercises
of primary fact finding (se&. v. Secretary of State for Home Affairs
Ex parte Harrison [1997] JR 118). | also note that in those ‘pracedl
mishap’ cases, to which | have referred, wherecthets were prepared to
entertain review under this head, the errors oissions were germane to the
“heart of the case’Hx parte A., page 784); “...where the total apparatus of the
prosecution had failed to carry out its duty ..R: {. Liverpool Crown Court,
Ex parte Roberts[1986] Crim LR 622); and where, for example, thergpt
process was such as to deny those charged withceeof a complete defence
to the charge (sdex parte Scally).

(3) These particular cases

When studying and listening to the submissionsithe
procedural mishap point in the course of this lotartory application, one
might be forgiven for assuming that it is the digjges upon which the decision
making process concentrated and relied. Theliagtever, is that the length
and detail of argument about them has distortegldee they in fact assumed
and that the significance of the procedural mistmégiake of fact point is
exaggerated. | have spent considerable time stgdiie papers and the
history of the decision making process as reveayeithe evidence, the facts
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asserted by the ten applicants, and the analysieofcases by Mr Choy, and in
my judgment the alleged contradictions playedaut,fan ancillary rather than
the central role. What played the decisive rols th@ judgment made about
country condition evidence as that reflected upmrhepplicant’s contentions,
as well as the information received from the autlesron the Mainland about
what happened to individual applicants. The spontt is that | simply cannot
see, in the event, that the exercise upon whiclbkes now invites me to
embark will make any difference; in other wordani satisfied that
determination as to credibility will not be shovenlte clearly wrong by reason
of these suggested errors.

In his affidavit of 22 November 1997, Mr Choy spends the bulk
of a very long affirmation dealing with country abtion evidence, and only
late in that affirmation does he turn to ten indial cases where specific facts
have been put forward. He says :

“Much of the answer to this general factual claies in the inferences
that can be drawn from the facts of China’s actisth UNHCR in
providing assistance in respect of the 286,00@dndo-Chinese from
Vietnam, conditions in China .... and the generalsaelating to
protection and settlement. All such evidence najobsely
described as ‘country condition evidence’ .....

However | have summarised what was in fact putreeoe decision
maker in each of the ten cases...

It is evident from the reasons given in individeaimmaries that he relies
predominantly not on the inconsistencies in accogiten by the applicants but
on the inconsistency between their assertions fragistration and settlement

on the one hand, and, on the other, assurancesvadahce from the Mainland
authorities.

So, for example, the case of Tran Hoa Buu. Hersdb the fact
that when he first came to Hong Kong, he said lteatad been registered or
settled at the Hua Shi Forestry Farm. Howeves, bt so much the assertion
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that an admission of registration had been madectraes the day against Tran,
but the fact that the Mainland authorities hadrimfed Mr Choy that the
applicant had been registered in Beihai, and dlbelteved from country
condition evidence that they were registered”. 80, for the account of what
happened on his return from Hong Kong in JanuaBb1®r Choy believes
what he was told by the Chinese authorities.

In Nghiem Kiet’s case, it is true that Mr Choyees to claims
in 1991 that were “very different” but again :

“country condition information is such that | antisked that a young
boy with his grandmother arriving at Dong Xing dhg Cheng in
September 1979 .... must have been caught up ingemaents then in
place to .... settle refugees. Both Dong Xing angigF@heng were
centres of Chinese activity in resettling refugaethe time ... | do not
find details of the present claim credible .... Sagneesources had
been mobilised by China to resettle exactly thigllof refugee on
exactly this kind of resettlement farm”.

So, too, in the case of Lai Yen. Whilst thereneed an
allegation in Mr Choy’s November 1997 affirmatiohdisparities and accounts
being materially at odds with previous claimssitonetheless clear that he
relies heavily on :

“the information from China ... that her family veeregistered in
Hainan. | accept the reliability of this informati. In considering
her claims | considered the country condition ena@e Since China
has verified her residence in Hainan, her clainthi¢oDirector had not
credibility and were materially at odds with herroprevious claims”.

So, also, in the case of Ho Quay Nguyen. Mr Choy,
November 1997, sets out a number of (suggestediachetions between
Mr Ho's 1997 story and his 1991 story, and conctutthat his credibility is zero.
But he ends by reciting the fact that in August?,98e Mainland authorities
confirmed that Ho had been identified as settleQiakueling Overseas
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Chinese Tea farm in Gaungdong, and Mr Choy saysthaccepts that

information.

extraneous

And again :

“In the context of this information, | now find thiae was fully settled
with the benefits of a refugee ... including houddhegistration. He
never revealed his address to anyone on behaiedDirector since
arriving here in 1991.”

In Mr Nguyen'’s case, it is evident that Mr Choliee heavily on
checks of veracity, in particular that

“the evidence from China is very clear : in GaukixiZhiang’s records
[Mr Zhiang is a Mainland official] are very thordugnd complete ...

| accept the evidence from China and am sure thaydh was not
registered at the Fang Cheng Refugee Centre”.

“the evidence about China’s refugee programmdows that he
would have been a priority category for settlensné young
unaccompanied minor”.

In the case of Mr Truong Chi Huy, he had not yestrbverified by

the time Mr Choy made his decision and he doesarlglisparities in accounts,

but again, there is cardinal reliance upon oth&aerous factors :

“China has checked his claim of settlement in Dibleg Farm with
negative result.

His claim that he languished in Fang Cheng Recefientre is out of
line with conditions in the border area in 1979inconsistent with
clear information about what was happening attins. The events
of 1993 in Beihai are well known to me.”

As for the suggestion of refoulement, all countoypdition evidence he says is

against that suggestion.

“For the authorities in China it has been a maifdruge investment
and national commitment to protect the refugee [adjoun.”
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Mr Hoang, in respect of whom no specific allegaiio the
proposed re-re-amendments have been made, isysild ©hoy to have made
a number of inconsistent statements, but theranagai

“Leaving aside both earlier statements [on a pair@ut the fate of his
parents] to the opposite effect, the evidence amirg country
condition evidence is such that | found | whollgloilieved this
claim.”

Ta Minh Hieu : the allegation in the proposedeeamendment is
that his arrival statement was incomplete and imate and that he was
shouted at and intimidated, and that, in the sangemmportant information
about refoulement was omitted. Mr Choy does nefdnis affirmation to
discrepancies in accounts but there is again mudei credibility assessment
exercise that depends upon Mr Choy’s expertiseoontcy condition evidence.
For example, on the question of refoulement :

“In late 1993, this youth would have been just #@rg old. It would
have been obvious to any PSB official that he heehbin China as
refugee since he was a small child. It would haeen obvious he
did not speak Viethamese. | did not believe tleah&d been refouled
as claimed. All the known information points agaithis.”

Mr Doan Cuu De wishes to complain by way of an aameent that
his arrival statement was an edited version of weabld the immigration
officer and that errors were made about his faiailgt his education and
registration. In this particular case, | note thatChoy has already, in
November 1997, addressed that very contentionainhté states in his
affirmation dated 27 November 1997 :

“In April 1997, he claimed that he had not givelfi @etails or correct
details of his life history.... that is why his acait was so different
from that given in April 1993.”

What is therefore proposed are amendments whilticavry this
case into months of evidence and debate about aildondat, when and to
whom about certain specific facts amongst a hospetific facts, when in
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reality the overwhelming aspect of the assessmeMrtChoy is based upon
the response of Mainland officials to individuaichs, combined with country
condition evidence. The case in relation to diganeies in individual
statements is but an addendum to Mr Choy'’s evidenitas now sought to
make it a mainstream and central matter.

| do not in the circumstances think this courtidtidravel this
course, or be enticed into a detailed examinatf@uggested errors of the kind
which | have itemized. | believe it to be suffitily clear in the present case
that the decisions stood on a broader basis tleapatticular points of
suggested error, and that even if error were shtvegecisions on credibility
will stand in any event on the footing of othertf&awhich the decision maker
has properly taken into account. Therefore thdiegpn to introduce the
re-re-amendments sought in the proposed paragEdB52C and 57 is
rejected.

The ‘bogus reasons’ amendments

The proposed paragraphs 55 and 56 seek to puafdran
argument along the following lines : that the ewnicke filed by Mr Choy shows
and concedes that he did not interview any of gpi@ants, and that that was
done by others who then came to a conclusion ahetrtcredibility and who
made recommendations. The procedure which wagedicggsummarised in
my September 1998 judgment in this case (repoitgba8] 2 HKLRD 789,
842). Mr Choy's case is that he considered andietiueach case and each
recommendation and made his own decision. Ihisyy judgment, not
arguable that if the procedure which he says waptad, was indeed adopted,
that it can constitute an unlawful delegation &f teecision making function.

But the argument, or proposed argument, goesdutttan that,
and it is that it cannot conceivably be the casé Mr Choy has considered the
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papers to the extent which he has suggested. eboenmendations made to
him by more junior officers have not been disclggkdugh the applicants seek
their disclosure. It would appear that Mr Choy ket no note of his own in
any analysis of the individual cases. The tagk,stid, upon which he would
have had to embark in order to examine each case sisggests, would have
been Herculean in the time frame in which intengeaok place and decisions
were made, and, furthermore, it is said that MryCihas given wholly
contradictory evidence about his decision makiraress, a fact that is said to
show that the full reasons he has provided in #se ©f the applicants are not
the true reasons for his decisions, and constitgtead arex post facto
rationalisation by him. That alone is ground fadigial review, and the
circumstances as a whole are such, it is argudad, 8gest that the decisions
can only in reality have been taken by the immigrabfficers and not by him.

In his affirmation in February 1998, Mr Choy sé#uht what was
passed on by an interviewing officer were screemigyview notes which
contained the full record of what the applicantraked and a summary of the
case and recommendations in respect of findingslanions. Together with
the screening interview notes was any relevantarar other statement or
material that had been considered by the immignadficer. He went on to
say :

“In all cases | read the screening interview nated other statements
and decided what facts | considered were establiahd made the
decision in accordance with my findings. | did atways agree with
all the comments and suggested findings of thoasidering it before
me, but in every case | endorsed the conclusidrthiey recommended
to me. 1did not feel bound to do so and thathy Wwconsidered what
were the correct findings before finalising andeefing the decision.
All of the officers involved in this decision makjmprocess were
trained in country conditions in China relatinghe reception and
settlement and refugees from Vietnam from 1978 ¢opresent time.”
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In an affirmation in April 1998 by the applicansslicitors, he says
in this particular regard — and this is perhapssillative of the ambit of judicial
review as perceived by him :

“The applicants intend to put Mr Choy to full pramfer his

assertion, ...”
and then sets out suggested reasons why Mr Chaydshot be believed — for
example :

“I believe that more than six months of full timerk would be

needed for the type of detailed anlaysis that MoyOburports on

affirmation to have made in respect of each apptita
He complains that Mr Choy has exhibited no contenrapeous notes, and in
argument before me, the point is made that thaapys have not had the
advantage of seeing any summaries he, Mr Choy, madtne
recommendations of the individual immigration offis. The application for
discovery which awaits this court’s decision on déipglication to re-re-amend
will, I have no doubt, embrace those recommendatand those summaries.

In his May 1998 affirmation, Mr Choy answers thigygestion by
saying :

“It is untrue to suggest that my words in my fia#firmation are a
claim that | spent hours analysing each decisiahhramdreds of hours
in making all decisions. In all but very few cales matter was
prepared for me to the point that all | had to tterssome reading was
to consider a few findings in the form of recommatnuhs and assess
the extent to which | shared them.”

This is said by the applicants to be in stark cfittion to Mr Choy'’s

February 1998 affirmation; a contradiction whicktjfies the exercise upon
which the applicants now wish to embark.

| do not, however, think that the evidence depiblyg the
applicants warrant that exercise. It may be thaBkboks, the applicants’
solicitor, finds it difficult to see how the demsi making process of which
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Mr Choy speaks can have been completed in the titie the thoroughness he
suggests. That said, Mr Choy is an immigrationeetsteeped in the subject
matter with which he was dealing and thoroughlyif@amwith the history of
this group of applicants. On the evidence befoiedourt, the papers which
were presented to him — screening forms in padrcahd, no doubt, minutes
and recommendations, were in standard format whticlwhe was or would
soon become, by reason of the very extent of tkecese, very familiar. The
essential points to look for would have been ggitekly identifiable, and in a
significant number of cases, the fact the applitack been verified by the
Mainland authorities would be a fact standing dwg b sore thumb and a fact
which would have almost certainly carried the dgaiast the applicant. | am
informed that somewhere between one-quarter andhorkof all applicants
fell into this category. Mr Choy states that :

“The system had to be set up, if it was to be woldaso that after the

reading described ... | could formulate my findindg$azt quickly by

reference to the recommended findings of others.”
Put in the context of these considerations | ddoetieve that the assertions by
Mr Choy are on their face incredible as the appisauggested, and | am not,
in such circumstances, inclined to permit an opgnim of this vast issue. To
do so would unnecessarily give steam to the irfiprocess of contestation
upon which the applicants seem bent, and againshwvthe courts must, in my
judgment, stand firm.

The application to introduce paragraphs 55 ani Hterefore
rejected.

Summary of Decisions

The application to re-re-amend is allowed to thWwing extent,
namely, to introduce the following new paragraphs :

Paragraph 50A : though the issue is already dd@dehat no
further argument upon it arises.
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Paragraph 52A: this issue, too, has been detednand is not
open to further debate.

Paragraph 53 : all proposed re-re-amendmentseanaited; in
other words, the insertion of the words “and/or in
bad faith” and of sub-paragraphs (8) — (12)
inclusive.

Paragraph 54 : the re-re-amendment is allowedwadfin no further
argument arises upon it.

All other applications to re-re-amend are refused.

There remain other ancillary applications to detee, and | shall
reserve the question of costs of this applicatiatil their determination.

(F. Stock)
Judge of the Court of First Instance,
High Court
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