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CACV 87/2010

INTHE HIGH COURT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION
COURT OF APPEAL
CIVIL APPEAL NO. 87 OF 2010

(ON APPEAL FROM HCAL NO. 75 OF 2009)

BETWEEN
ASIF ALI Applicant
And
DIRECTOR OF IMMIGRATION £' Respondent
SECRETARY FOR SECURITY "® Respondent

Before: Hon Stock VP, Fok JA and Lam J in Court
Date of Hearing: 4 March 2011
Date of Handing Down Judgment: 28 June 2011

JUDGMENT

Hon Stock VP:

The issue

1. Section 2(4)(b) of the Immigration Ordinance pr@sadhat a
person shall not be treated as ordinarily residekiong Kong during any
period of imprisonment or detention pursuant todéetence or order of any

court.
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2. The question which arises in this case concernsftlet of that
provision upon a period of remand in custody pegdirtrial that results in a
conviction: is that period excluded from categdrsaas a period of ordinary

residence?

I ntroduction

3. This is an appeal from a decision of Andrew Chelif@s he then
was) on 25 March 2010 whereby he dismissed anagtaln for judicial
review.

4. The applicant’s case is that in February 2006, adaran

application for verification of status as a perm@rresident but that in May
2007 that application was wrongfully rejected bg irector of Immigration.
In November 2007 the Secretary for Security issauddportation order
against him and in June 2008 refused to rescirtcbtidler. Since a Hong
Kong permanent resident enjoys the right of abauakthat right carries with
it the right not to have a deportation order magirest him, it was said that
those two deportation decisions were also unlawf@o in July 2009 the
applicant filed an application for leave to apmy fudicial review of those
three decisions. Leave was granted and it isahew of those decisions

with which this appeal is concerned.

Permission to stay

5. The applicant is a national of Pakistan who camddog Kong
on 23 May 1997. He was then aged 16 years angerastted to enter as a

visitor. He has a father and siblings who residelong Kong.
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6. In August 1997, his status was changed to thatdafpeendant of
his father. His permission to remain on that bagis extended from time to

time, last expiring on 18 March 2006.

7. It is common ground that but for the applicant’setidion and
subsequent sentence of imprisonment consequenttbpamnitiation of
criminal proceedings in late 2005, the applicant by late March 2006 been

ordinarily resident in Hong Kong for at least seyears.

The criminal proceedings

8. In August 2004, there was a fracas between twopgauTsim
Sha Tsui. The applicant was a member of one ofitbeps. One of the
men was charged with two counts of wounding witemh.  The applicant
testified for him in August 2005 and in the couo$¢hat testimony admitted
that he was in fact the assailant. So in Septe2®@5 he was arrested for

those two offences.

9. He was at first placed on bail, with no reportiegtrictions and
no requirement that he should not leave Hong KoriBut when the case was
transferred to the District Court on 25 NovembedZ2(he was remanded in
custody pending trial. On 30 March 2006, he was/mted after trial and

sentenced to 3 years’ imprisonment.

Correspondence

10. On 14 February 2006, that is to say whilst the iappt was in
custody awaiting trial, a letter was written in Uraigned by the applicant to

the Director of Immigration, the translation of whireads as follows:
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“With due respect, it is requested that my naméf As[ID no.
provided] with place and date of issue, Hong KoAg12

Respected sir, | have not been granted an unconditstay yet.

And my visa is going to be expired on™&f March, next March.
Either demanding an extension stay or an uncomditistay, in order
to apply for Hong Kong permanent ID, | need youygestions so
that | can rest on aside. | would be obliged ®$ir for this favour
or then send me a form which can solve out for meshould be
obliged to you for the rest of my life. | certifiyis declaration upon
reading and listening and signed.

The entire content is a true statement. | put igiyagure having
read it, together with the witnesses. Thanks 1o ydDeclarant”

The envelope was addressed to the Director of Imatian,

Right of Abode section and the reverse side ottheslope made clear that

the addressee was at Lai Chi Kok Reception Centre.

12.

It is evident that the letter was received by tighRof Abode

Section of the Immigration Department on 17 Fehr@f06.

13.

The reply came from the Information and Liaisonti&&cand

was dated 6 March 2006, addressed to the appktadhné Lai Chi Kok

Reception Centre. It read:

“Thank you for your letter of 14-2-2006 which wasteived on
17 February 2006.

Generally speaking, foreign nationals who are peeahito work,
study or reside in Hong Kong should apply for esten of stay
within one month before the expiry of their limitstay if they
intend to continue residence in Hong Kong. Appiaafor
extension of stay should be submitted to the ExdenSection (5/F
Immigration Tower, 7 Gloucester Road, Wanchai, HEongg) or
any Immigration branch office with the following cdlaments:

(2) a completed application form ID 91;
(2) applicant’s travel document and HK identityd;ar

(3)  Sponsor’s travel document or Hong Kong Permaldamtity
Card; Sponsor’s undertaking of continuous spongoiaid
sponsor’s declaration of not absent from Hong Kimmgnore
than 180 days in the previous 12 months and foewlegnt
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spouse, applicant’s declaration of no change inimanial
relationship.

Application form for extension of stay (ID 91) cdube downloaded
at the following website [address given].

The fee for extension of stay is HK$135.

In general, applications for extension of stay rexthe applicant to
submit the application and to collect the visa. e Epplicant must
be in Hong Kong at the time of application and ection of visa.
Application by fax or e-mail is not acceptable.

| hope you will find the above information useful.”

14. The applicant took no further steps and on 30 Maelwas, as

| have indicated, sentenced to a term of threesy@aprisonment.

15. What happened next was that by letter dated 1 8déyete2006,
the Director notified the applicant that he wassidering applying for the
applicant’s deportation because the convictiowfounding with intent led

the Director to conclude that the applicant’s cmnéid presence in Hong Kong

posed a threat to law and order.

16. The applicant then instructed solicitors who, indgber 2006,
asserted that the applicant was entitled to thg ngabode in Hong Kong and
an application form entitled “Application for Veichtion of Eligibility for
Permanent Identity Card” was forwarded to the Does November 2006.

It was therein asserted that the period of ordimasydence in Hong Kong was
21 August 1997 to 24 November 2005. With the aagilbn was a
declaration that the applicant had taken Hong Kasgis place of permanent

residence.

17. The internal records of the Immigration Departm&rdw that the
Director took the view that the period from 25 Nmleer 2005 to 29 March
2006 was a period of detention and therefore dometi a break in continuity
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of ordinary residence. It is interesting, but cohclusive, to note that one of
the minutes in the file of the Department puts fanmivthe view that there was
a weak basis upon which to suggest that the applecketter of 14 February
2006 was not an application for a permanent iden#td.

18. In a letter dated 22 January 2007, those actinthioapplicant
asserted that the letter of 14 February 2006 shoeildhken as the application

for verification of eligibility for a permanent idéty card.

The challenged decisions

19. By letter dated 15 May 2007, the Director commutadais
decision that the applicant had not establishedrsewntinuous years of
ordinary residence in Hong Kong immediately prihts application of

15 November 2006. He stated that the letter dfdigruary 2006 was not an
application for a permanent identity card and‘f@lthin the same class of
public enquiries received by the Department dailwhich a reply had then
been made by our Information and Liaison Sectioaicicordance with
standing practice.” In any event, he said, théoplesf remand between

25 November 2005 and 29 March 2006 was, by reassaction 2(4)(b) of
the Immigration Ordinance, Cap. 115 precluded fobassification as a period

of ordinary residence.

20. On 22 November 2007, the Permanent Secretary fourbe
made the deportation order. The applicant wasisel& from imprisonment
the following day but was detained for the purpasfedeportation.

21. An application was made to rescind the deportatiaier but, by
letter dated 25 June 2008, that application wastegl.
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The statutory provisions

B

c 22. Article 24(2) of the Basic Law provides that:

D “The permanent residents of the Hong Kong Specihidistrative
Region shall be:

E 4) Persons not of Chinese nationality who havered Hong
Kong with valid travel documents, have ordinarggided in Hong

. Kong for a continuous period of not less than sexgars and have

taken Hong Kong as their place of permanent resilbefore or
after the establishment of the Hong Kong Speciahhistrative
G Region;

23. Article 24(3) of the Basic Law stipulates that:

“The above-mentioned residents shall have the nghbode in the
J Hong Kong Special Administrative Region and shelljoalified to
obtain, in accordance with the laws of the Regprmanent identity
cards which state their right of abode.”
24. Schedule 1 to the Immigration Ordinance sets ayparagraph 2,
the various categories of persons who are permaasiaents including, at
M paragraph 2(d), non-Chinese nationals. Paragrapto2Schedule 1 to the

Ordinance reflects the provisions of Article 2449)¢f the Basic Law.

N

o 25. In paragraph 3(1) of Schedule 1 to the Ordinariee, t

requirements for establishing permanent residenderyparagraph 2(d) are

i set out:

Q “For the purposes of paragraph 2(d), the persoeqsired -

R €)) to furnish information that the Director reaably requires to
satisfy him that the person has taken Hong Kongsplace of
permanent residence. The information may inclbheefallowing -

S

M whether he has habitual residence in Hongd<on

T (i)  whether the principal members of his fam(gpouse

and minor children) are in Hong Kong;

U
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(i)  whether he has a reasonable means of indome
support himself and his family;

(iv)  whether he has paid his taxes in accordavntiethe
law;

(b) to make a declaration in the form the Diredtiipulates that
he has taken Hong Kong as his place of permansidterece; the
declaration for a person under the age of 21 yeait be made by
one of his parents or by a legal guardian; ... "

26. Paragraph 3(2) of Schedule 1 to the Ordinancesstate:

“A person claiming to have the status of a permaresident of the
Hong Kong Special Administrative Region under paspb 2(d)
does not have the status of a permanent residéme iHong Kong
Special Administrative Region until he has apptiethe Director
and the application has been approved by the Diréct

27. As regards the qualifying period of ordinary resicke for the
purposes of establishing permanent residence statles paragraph 2(d) of
Schedule 1 to the Ordinance, paragraph 1(4)(d)etchedule is relevant.
It says:

“For the purposes of calculating the continuousqakof 7 years in

which a person has ordinarily resided in Hong Kdhg,period is
reckoned to include a continuous period of 7 years

(b) for a person under paragraph 2(d), befordter the
establishment of the Hong Kong Special AdministetRegion but
immediately before the date when the person apfiése Director
of Immigration for the status of a permanent resiae the Hong
Kong Special Administrative Region.”

28. Section 2(4) of the Ordinance provides that:
“For the purposes of this Ordinance, a person slwdlbe treated as

ordinarily resident in Hong Kong —

(b) during any period, whether before or after the
commencement of this Ordinance, of imprisonmertetention
pursuant to the sentence or order of any court.”



The decision below

29. The question which the learned judge took as tlyegkestion was
“whether a period of detention pending a trial, evhiesults in a conviction and
sentence of imprisonment, is an excluded periot thé meaning of

section 2(4)(b) of the Ordinance.

30. He referred to the decision of Bokhary PJateh Muhammad v
Commissioner of Registration & Another (2001) 4 HKCFAR 278 at 283-4:

“ Section 2(4)(b) of the Immigration Ordinance (Cap5),
provides that “a person shall not be treated amaridly resident in
Hong Kong ... during any period ... of imprisonmendetention
pursuant to the sentence or order of any court’his Pprovision has
been in the statute book since 1971. In challepgm
constitutionality, Mr Philip Dykes SC for Mr Muhanad says that
what it catches includes even: detention penditigiawhich results
in acquittal or the dropping of charges; detentiae to mental
iliness; detention as a debtor; detention pendktigadition which
eventually fails; detention of an eventually actpdtperson due to a
refusal by a magistrate of bail which is then gedrity a judge; and
one day’s imprisonment.

As to the last item in that list of Mr Dykes’sywbuld not like
to think that such pointless deprivations of ligaate part of the
Hong Kong legal scene. In any event, | would rmetjude an
argument, whether on tlde minimis principle by which the law
ignores trifles or on some other basis, that a @rimprisonment of
that short duration would not defeat an abode @aim The view
might well be taken that such a short period ofrisgnment does
not interrupt the continuity of residence for thegose of
art. 24(2)(4) of the Basic Law and, accordinglysdf(4)(b) of the
Immigration Ordinance.

Turning to the other items in Mr Dykes’s list, buld
exclude them from s.2(4)(b)’s ambit on this simipdesis. In a
provision like s.2(4)(b) “detention” and “order” sty in my view, be
read as being of the same nature as “imprisonnamt™sentence”
respectively. Accordingly the only kind of detemticovered by
s.2(4)(b) is detention in a training centre or idedention centre.
(The word “order” in s.2(4)(b) is needed becaultepagh s.4 of the
Training Centres Ordinance (Cap. 280), speaks‘sé¢m@tence of
detention”, s.4 of the Detention Centres Ordinai@agp. 239),
speaks of a “detention order”.)
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No single judicial pronouncement or combinatiorsoth
pronouncements in regard to the meaning of theesspon
“ordinarily resident” can be conclusive for the poses of every
context in which that expression appears. Butstaring point at
least, Viscount Sumner’s observationRC v Lysaght [1928]

AC 234 at p.243 that “the converse to ‘ordinari/’
‘extraordinarily’™ is, | think, of wide utility. ®rving a term of
imprisonment, at least when it is not of triviakdtion, is something
out of the ordinary. Of course it does not meaat ghperson in
prison in any given jurisdiction is never to beasted as ordinarily
resident in that jurisdiction for any purpose. @&y | would not
be disposed to hold, for example, that the fadtenfig in prison
somewhere would of itself render a person not aminresident
there when his being so would render him liableato

The present context is a different and somewhatiapone.
For the question to which it gives rise is this.o€d being in prison
or a training or detention centre in Hong Kong parg to a criminal
conviction which has never been quashed and arsante order
which has never been set aside constitute ordimegigience here
when seven years’ ordinary and continuous residbapeis a
gualification prescribed by the Basic Law for attag a valuable
status and right, namely Hong Kong permanent resistatus and
the right of abode here? In such a context, tiseaevery strong
case for saying that residence while serving atanbal term of
imprisonment or detention in a training or detemi@ntre is not
ordinary residence. So in my judgment: (i) thevearsto the
guestion posed above is “no”; (ii) art.24 of thesiBd_aw is to be
construed accordingly; and (iii) s.2(4)(b) of tmenhigration
Ordinance (construed in the way explained abovtjasefore
constitutional.”

The judge then went on to say that:

“23.  Plainly, a period of remand in custody pendingl is not a
period of “imprisonment” within the meaning of sect2(4)(b).
The true question is whether it is within the megrof “detention
pursuant to the ... order of any court” within theamieg of that
subsection. ... Significantly, on that basis, BaktiaJ
observed ... that “detention pending a trial whicsuits in acquittal
or the dropping of charges” does not fall withie theaning of
“detention” pursuant to an “order” of the courtsection 2(4)(b).

24. However, this is not what the instant casd@ua  This
case is about detention pending a trial, whichltesw a conviction
and a sentence of imprisonment. Is it in the saatere as
“imprisonment” and “sentence”? Or is it in the sal@ague as the
examples given by leading counsel for the applicafateh
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Muhammad, mentioned by Bokhary PJ in the passage extracted
above?”

The judge continued:

“31. ... Whatis in issue here is a period of detampending trial,
which results in a conviction, and a sentence @risonment. The
detention is, by definition, due to the commissabithe offence,
which the individual is subsequently convicted of.he detention is
the result of his own wrong. It is against histwand can hardly be
described as ordinary. ...

32. His case is therefore quite different from ¢hse where a
person is detained pending a trial which resul&cauittal or the
dropping of charges... . Rather, the detention undesideration
is in the same nature as imprisonment pursuansemtence of the
court for the purposes of section 2(4)(d). Indsection 67A(1) of
the Criminal Procedure Ordinance (Cap 221) provepesifically
that the length of any sentence of imprisonmenoised on a person
by a court shall be treated as reduced by any ¢euong which he
was in custody by reason only of having been cobechito custody
by an order of a court made in connection with proceedings
relating to the sentence or the offence for whiakas passed, or
with any proceedings from which those proceedingsea

34. ... the all-important issue is whether, for thegoses of
section 2(4) (b), such detention is “of the santeired as
imprisonment pursuant to a sentence imposed by atier
conviction. The reference to section 67A(1) in pinesent context
is to reinforce the point that the two are indetthe same nature,
for the purposes of section 2(4)(b).” (Judgment)

In the event, he held that:

On its proper construction, s.2(4)(b) of the Ordceapplies to a

period of detention pending a trial which resuttaiconviction

and a sentence of imprisonment;

The applicant’s letter dated 14 February 2006 vedsn
application for verification of status as a permdnesident;
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(3) The Director of Immigration was under a duty to faatly by
properly and duly assisting and advising the appli¢co make an
application for verification of his status and Hadached such

duty; and

(4) Notwithstanding the breach of duty by the Direabr
Immigration, there was no real prejudice suffergdhe applicant
since he could not demonstrate that, had he begregy advised,
he would have made an application for verificabbistatus
either before 30 March 2006 when he was sentercpdgson or
18 March 2006 when his limit of stay expired, skefavould be
denied.

Analysis

34. With respect, | find myself unable to agree with tkasoning in

the court below.

35. It seems to me, first, that there is no warrantfmening the
ambit of “detention pursuant to an order of thertoenvisaged by

section 2(4)(b) beyond the parameters set by thgment of Bokhary PJ set
in Fateh Muhammad, that is to say, as limited to an order of detentn a
training centre or a detention centre; a readingterpretation which has
been endorsed by Ribeiro PJArem Sngh v Director of Immigration

(2003) 6 HKCFAR 26 at para 68. In the light ofgskqudgments, it appears
to me that an order of a court that a person bairded in custody pending trial

IS not to be regarded as an order of detentiorsageid by section 2(4)(b).
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36. Secondly, | do not see that detention pendingahwrich results
In a conviction is, for the purpose of section @§})correctly categorised as

in the nature of imprisonment pursuant to a sem@fc¢he court.

37. The status of an applicant for permanent residentebe
determined by the facts prevailing at the datei®@pplication. We see the
following from the decision of the Court of Finappeal inPrem

Sngh v Director of Immigration (2003) 6 HKCFAR 26 at paras 59 to 61:

“59.  In Fateh Muhammad v Commissioner of Registration &
Another (2001) 4 HKCFAR 278, this Court rejected the argain
that these three requirements could be satisfigd qudependently
of each other and at different times prior to thple@ation for
permanent resident status. It was held that whethepplicant
satisfies the seven year requirement must be judgtt time when
the application is made by reference to the parnodediately
preceding that application, as reflected in Scheauhia. 1(4)(b) of
the Ordinance. It was also held that on the tarstuction of BL
art.24(2)(4), a temporal linkage exists betweenstheen year and the
permanence requirements so that they must be stwolagn
concurrently satisfied at the time the applicafimnpermanent
resident status is made: (2001) 4 HKCFAR 278 &8%.per

Bokhary PJ. That the seven year and permanenaeentents are
concurrent and are to be judged at the time ofdleyant application,
was not in dispute between the parties to the ptegmeal.

60. Bearing the aforesaid structure of the relepamwisions in
mind, the wording of, and especially the tense eyg in, the
permanence requirement is important. BL art.24{2équires
persons claiming the status taaVe taken Hong Kong as their place
of permanent residence”. This means that an apqliat the
moment of putting forward his claim for verificatidy the Director,
is required to point to facts which have alreadgused permitting
him to say that he has, starting at some poirnime prior to the
making of his applicatioralready taken Hong Kong as his place of
permanent residence.

61. It is true, as Mr Joseph Fok SC, appearing MitiDaniel
Wan for the Director, pointed out, that the notadriaking Hong
Kong as a person’s place of permanent residencerisithe quality
of a past, present and future commitment to estaibly and
maintaining a permanent residence in Hong KongneWertheless
remains the case that BL art.24(2)(4) recognizatah the facts
necessary to satisfy the permanence requiremecbpsble of
coming into existence weeks, months or even yesliad the date of
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the application so that in putting the applicatiorward, the

claimant is able to say: “I have taken Hong Kongrgsplace of

permanent residence” since a date in the past.”
38. Assuming for the moment that the application fatfieation of
status was made in March 2006 but before 30 Mad€i6 2he applicant had
not by then been sentenced to imprisonment and/ijudgment the
provisions of section 67A of the Criminal ProcedGm@linance do nogx post
facto, alter that fact. The sentence commences ondteeidisimposed.
Section 67A of the Criminal Procedure Ordinancesduoa deem the sentence
of imprisonment to have started from an earlieedaamely, the date of
remand. And a judge does not have power to ordentence to commence
on some earlier date. Section 67 operates merye¢hgat the sentence passed
as reduced: seeéhan Hung v Commissioner of Correctional Services [2000] 3
HKC 767.

39. On the basis of my analysis of s.67A and sincedbglency
status of an applicant is determined by the faetsaming at the date of the
application, it is not open to the decision-makecdnclude that an order
remanding the applicant to custody prior to trsahisentence of imprisonment

within the meaning of section 2(4)(b) of the Ordhine.

40. | am far from asserting that a true state of affam a given date
may not be ascertained by reference to mattersngptailight after that date.
Nonetheless, the subsequent conviction and segfidrdo not turn the

remand order into something it is not, namely,rdesgce of imprisonment.

41. Insofar as reliance has been placed on the coonteptorder
akin to one of imprisonment pursuant to a sentencecolat, that is not the

phraseology of the statutory provision pursuanthdich provision the
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impugned decisions were purportedly made. Buanyevent, | am not

content to conclude that such was the intentiah@iegislature.

42. There is an important presumption in favour of baitl the
refusal of bail depends upon a host of circumstamdgch will vary from
case to case, often nothing to do with a strongjihkbod of conviction; and
the refusal of bail will invariably mean a perigdwhich the circumstances of
the detainee’s living conditions are involuntaryyet that involuntariness
cannot of itself for present purposes cause a breakat is otherwise
ordinary residence, for if it did, the statutorypyision would catch the very
scenarios which Bokhary PJ categoriseBateh Muhammad as outwith its
contemplation. But, more particularly, the argum&hich permitsex post
facto characterisation of the nature of the detentionld/enable, possibly
require, the decision-maker in the face of an extanfication application, to
delay his decision in order to await trial andatgcome and consequential
appeals (and then, if there were an acquittaligoodint that period in
custody); a scenario which is unlikely to have bieethe legislature’s

contemplation.

43. And what if the applicant were convicted of a minffence, one
of several on an indictment or charge sheet, feptiospect of which
conviction bail pending trial is unlikely to havedn revoked? The possible
permutations are many and although it may be &aitithis is not to the point,
for each case and the nature of each period ilndugalls to be examined on
its facts, those considerations tend to reinforgenstinct that section 2(4)(b)
should not be read so as to embrace a period @mem custody pending

trial.

44, The contrary view would, it seems to me, also gise to

anomalies. It would all depend on whether a paldicapplicant received or
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was refused bail for, if on bail, section 2(4)(butd not apply, although it
could be argued, with some force, that the exchasip circumstances
specified by section 2(4) are not intended to beastive; on which basis,
| suppose, it might be suggested that certain ¢iongi of bail would render
residence out of the ordinary. But if bail with@mainditions were granted
initially, then revoked, only to be restored, wothé temporary period in
custody upon revocation of bail break the continaitordinary residence?

This would seem to run against the grairfrafeh Muhammad.

45, The suggestion was made, albeit not in any respuisdotice,
that section 2(4)(b) apart, the common law prireeql ordinary residence
would defeat the applicant’s claim to permanentesgce because the
common law would dictate that the period of incamtien pending trial could

not possibly be said to constitute residence tlzet @rdinary in nature.

46. The problem with this argument is twofold: firdtetdecision was
made by the decision-maker on the basis of anprdtation of s. 2(4)(b) and,
secondly, the legislature has chosen specificalBddress the custodial
circumstances which are to be taken as precludidigary residence, and it
seems to me therefore to be difficult to widen ttetegory by reference to the

common law.

47. | would therefore hold that s. 2(4)(b) does nottsiut an
applicant by reason only of a period of remandustady pending trial.

Pregjudice

48. There can be no question but that the judge wasaan his
conclusion that the applicant was not dealt witHyfan response to his letter
of 14 February 2006.

—
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The applicant had specifically raised the quesbibnght of

abode, yet he received no help in that regard. ré&ply letter told him only

of the possibility of an extension of his permissio stay and the judge said:

50.

“56. It does not mean that the Director has tathetperson’s
status there and then. Nor does it mean that iteetor has an
onerous obligation to discharge when giving a replyy my view,

in the circumstances of the present case, a prepér by the
Director to the applicant would have been to giwe general
(standard) information on the requirement and ptoce for making
an application for verification of the status gfermanent resident,
and to tell him that upon successful verificatiba,could apply to
the Commissioner of Registration for the issue péananent
identity card. A helpful letter of reply would haxenclosed a copy
of the standard form for making an applicationvferification. Or,
the letter of reply could have referred to the appate web page
where the form could be downloaded. Beyond thathe facts of
this case, the duty to act fairly does not reqgthieeDirector to say or
do anything.

57. On the facts, the Director was not entitledv&it until a
follow-up letter from the applicant was receiveddse advising him
of the requirement and procedure for the makingro@pplication
for verification of his status. To suggest othesswvould be to put
the cart before the horse.

58. For these reasons, | take the view that thedr has failed
to act fairly, in relation to his statutory funatito verify claims of
the status of a permanent resident.”

The question which next arises is whether the jwdae correct

to conclude that the applicant had establishedrejigiice.

51.

The judge held that no prejudice had been estaulibecause the

burden of proof, he said, was on the applicanstal#ish real prejudice and:

“The undeniable fact is that notwithstanding theerpt of the

6 March 2006 letter, the applicant did nothingt ikdo say, he did
not even make an application for extension of kisssion to stay,
even though it was going to expire on 18 March 2006 fact, as
from 18 March 2006, the applicant became an owastand he
would not be regarded as ordinarily resident in ¢iong by reason
of section 2(4)(a)(ii) of the Ordinance.”
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52. It is, however, to be recalled that at the datenupbich the
applicant was treated unfairly, his ability in Eisglwas limited, he was in
custody, as was known to the Director of Immignatmd, as far as we are
aware, was not represented in relation to his imatign status. The letter
sent to him on 6 March 2006 was misleading and sty of a requirement
to seek an extension of stay so as to avoid be@pamroverstayer and one
might have forgiven the applicant for thinking tdtilst he was in prison the
guestion of overstaying was hardly one that was@yto be of concern to the
immigration authorities. After the applicant wanto prison for the
offences in question, it is again not surprisingt tlunrepresented for

Immigration purposes, he took no immediate steps.

53. We should place ourselves in his position had beived proper
advice on 6 March 2006 and, perhaps, an applicéion for verification of
status as a permanent resident. He would thenha/®efore him a form to
complete and it seems to me right in the circunt&amno assume that he
would have availed himself of the opportunity torguete it. Such a form
would have signalled the possibility of a statusegdther more significant, in
the circumstances in which he found himself, thamenpermission to stay in

Hong Kong.

54. | agree with the decision of the learned judge thatietter of

14 February 2006 is not realistically to be treats@n application for
verification status but | am of the view that thppeopriate conclusion in this
case is to treat the application for that statuejenn November 2006, as if
made seven days after 6 March 2006.
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Conclusion

55. On that basis, and given my conclusion as to tbpear
application of s. 2(4)(b), | would allow this apheset aside the orders of the
court below, save as to taxation; set aside thisidacof the Secretary for
Security of 22 November 2007 to issue a deportairder; and his decision of
25 June 2008 refusing to rescind that order arettthe Director of
Immigration to consider afresh the application eviember 2006 for
verification of permanent residence status as derseven days after 6 March
2006, and to do so in accordance with the legakppies in relation to the
remand period which | have adumbrated in this juelgim | would make an
order nisi that the respondents do pay the applgaasts here and below,

and that there be legal aid taxation of the apptisaown costs.

Hon Fok JA:

56. | respectfully agree with the judgment of Stock VR.add the
following remarks out of deference for the leardadge below, from whose

judgment we are differing.

57. In Fateh Muhammad v Commissioner of Registration & Anor
(2001) 4 HKCFAR 278, the Court of Final Appeal ddesed a challenge to
the constitutionality of section 2(4)(b) of the Ingmation Ordinance

(Cap. 115) and decided (see per Bokhary PJ at4¥:)28at it was
constitutional. The relevant part of Bokhary Bldgment addressing
s.2(4)(b) is at pp. 283A-G which is set out in &tdE's judgment at
paragraph 31 above.
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58. The basis on which the constitutionality of sectaga)(b) was
upheld inFateh Muhammad was also succinctly explained by Ribeiro PJ in
Prem Singh v Director of Immigration (2003) 6 HKCFAR 26 at 868 in these

terms:

“As this Court noted ifrateh Muhammad v Commissioner of
Registration & Another (2001) 4 HKCFAR 278 at p. 283, provisions
which exclude periods of imprisonment from qualifyias periods of
ordinary residence have been on our statute baoks 1971. It

was held ipid) that, provided one reads the word ‘detentiorthiat
sectiongjusdem generis with ‘imprisonment’ and therefore as
applying only to detention in a training centrdroa detention centre,
it was consonant with the ordinary and natural nmepaf the words
‘ordinary residence’ to exclude periods of impriswnt from that
concept. Section 2(4)(b) was therefore constihatily valid.”
[Emphasis added]

59. The learned Judge below held that a period of renmracustody
pending trial was not a period of “imprisonment’thun the meaning of
section 2(4)(b) (Judgment 823). For the reasatedin Stock VP’s
judgment at paragraph 36 above, the Judge wascttordo so.

60. However, the Judge distinguished this case fromah@ateh
Muhammad in that this was not a case in which a persondegained pending
a trial which resulted in an acquittal or the dnoygpof charges (one of the
examples referred to by Bokhary PJFateh Muhammad) but rather was one
about detention pending a trial, which resulted gonviction and sentence of
imprisonment (Judgment §824). He held (Judgmen):837

“For all the above reasons, | conclude by way t#npretation of

section 2(4)(b) that subject to tbdeminimis principle, a period of

detention pending a trial, which results in a cotion and a sentence

of imprisonment, is a period of “detention” purstitman order of

the court, within the meaning of section 2(4)(b}reé Immigration

Ordinance. Such a period is to be excluded in wognhe period
of seven continuous years of ordinary residence.”
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61. In light of the way in which the Court of Final Apal has
construed section 2(4)(b), and in particular thedvdetention” in that
provision, inFateh Muhammad andPrem Singh, | do not think the Judge’s
conclusion that a period of detention pendingal,twhich results in a
conviction and a sentence of imprisonment, is adef “detention” pursuant
to an order of the court within the meaning of mec2(4)(b) can be supported.
The word “detention” in section 2(4)(b) is confineddetention in a training

centre or in a detention centre.

62. The applicant’s period of remand in custody pendiial is not
therefore to be discounted from his ordinary restgeby reason of

section 2(4)(b). Nor, for the reasons given bycktdP in paragraph 44 of
his judgment, do | consider that reliance on thamon law principle of

ordinary residence avails the Director.

63. So far as the remaining issues on the appeal aceowed, | also

agree with the judgment of Stock VP and the orterproposes.

Hon Lam J:

64. | agree with the judgments of Stock VP and Fok d4 there is
nothing | wish to add.

Hon Stock VP:

65. Accordingly, the appeal is allowed and the ordéithe Court
below, save as to taxation are set aside. Wesgkd the decision of the
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Secretary for Security of 22 November 2007 to issdeportation order and
his decision of 25 June 2008 refusing to resciatl dhder. We direct the
Director of Immigration to consider afresh the agott’'s application dated

14 November 2006 for verification of permanentaesce status as if made
seven days after 6 March 2006 and to determineattyaication in accordance
with the legal principles stated in these judgmentBhere will be a costs
order nisi that the respondent do pay the appleaosts here and below, and

that there be legal aid taxation of the applicaotis costs.

(Frank Stock) (Joseph Fok) (M H Lam)
Vice-President Justice of Appeal Judge of the
Court of First Instance

Mr Hectar Pun instructed by Messrs Yip & Liu, ass&d by Director of Legal
Aid for the Applicant

Ms Eva Sit of Department of Justice fétRespondent and'®Respondent



