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INTRODUCTION

The Applicant is an asylum-seeker from Vietnam. ceime to
Hong Kong seeking asylum here. He was refusedjeefistatus by the
Director of Immigration and the Refugee Status BevBoard (“the
Board”). He applied for leave to apply for judiciaview of the decisions
refusing him refugee status. He was granted leaa@ply for judicial
review by Stock J. on 13th February. However, & $ince then accepted
an offer that his case be re-considered by thedo&here is, therefore, no
need for his application for judicial review to pezd.

That is not quite the end of the matter. Agreennastnot been

reached as to the order which should be made digpo§the case. In
addition, the parties cannot agree what the propéar for costs should be.

THE FORM OF ORDER

The order which the Applicant seeks is an ordetr ltleedbe given
leave to discontinue his application for judici@view pursuant to Ord. 21
r. 3 of the Rules of the Supreme Court. The owdech the Respondents
seek is an order that the Applicant’s applicationj@idicial review be

dismissed.

| do not believe that | can make the order soughhb
Applicant. That is because Ord. 21 r. 3 has ndiegtpn to this case.
Ord. 21 r. 3 applies only to actions (whether belgymvrit or otherwise).
Notwithstanding the definition of “action” in seati 2 of the Supreme
Court Ordinance (Cap. 4) (which applies unlessctirgext otherwise
requires), an application for judicial review istram action. The fact that
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Ord. 21 r. 3 does not apply to applications foingial review is confirmed
by a note in the Supreme Court Practice 1997, ¥gbara. 21/2-5/1 to the
effect that Ord. 21 rr. 2-5 “apply only if the amtiwas begun by writ or by
originating summons”. Indeed, Ord. 53 r. 9(5), ethpermits certain
applications for judicial review to continue ashéy were an action begun
by writ, proceeds on the assumption that the caigapplication for judicial

review was not an action within the meaning of Qdr. 3.

However, that does not mean that the order sougtiteh
Respondents does not have its problems either.piidi@em with the order
which the Respondents seek is that it assumeshida has been either a
decision by the court on the merits, or an acceygam the part of the
Applicant that he is not entitled to the relief gt Neither of those
assumptions are correct. The only reason why f@iéant is not
proceeding with the case is because he is contémthve offer of re-
consideration of his case by the Board.

There is yet another problem which, in my view, laggpto both
the orders sought. The Board can only re-consideApplicant’s claim to
refugee status if its earlier decision is treatetb@ng of no effect.
Technically, that can only be done if the court haashed the Board’s
earlier decision by an order odrtiorari or has declared that it was of no
effect. However, the problem with that is thatlsao order again assumes
either a decision by the court on the merits caegeptance on the part of
the Respondents that the Applicant was entitletieéaelief sought. The
Respondents for their part make no such concesdiba.reason why the
Applicant was originally offered a re-consideratmfrhis case by the Board
was because a re-consideration of his case waghhtmbe less expensive

and time-consuming than defending an applicatiofuidicial review.
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The problem over the Board'’s power to re-consiter t
Applicant’s claim without its previous decision bgiquashed or declared
to be of no effect is not easily overcome. Ther8®are-consideration of
the claim can only in these circumstances be ama-etatutory concession
granted to the Applicant. In order to give thatraystatutory concession
legitimacy, the Board is prepared to undertakeughoMs. Margaret
Crabtree who appears on its behalf today to tteaairlier decision relating
to the Applicant as of no effect.

Bearing all these considerations in mind, | havadksd that the
right course to take is simply to permit the Apph¢to discontinue his
application for judicial review. He does not néeave to do so since
Ord. 21 r. 3 does not apply to his case. Oncéppmicant has
discontinued his application, there are no progegslin which the court
can make any further order (save as to costs)omiangly, the order of the
court is:

“Upon the Applicant having accepted an offer todnais claim
to refugee status re-considered by the RefugeasSesview
Board,

And upon the Applicant having for that reason digtaed his
application for judicial review of the decisionsatlenged in his
Notice of Application filed on 13th January 1997,

It is ordered that there be no order on the Applisaapplication
for judicial review of those decisions.”

There is one other matter which concerns Ms. Ceabtit is said
that the discontinuance of the application by tipplicant will not prevent
the Applicant from subsequently reviving his chadje to the earlier
decision of the Board. The doctrineref judicata is said not to apply
because there has not been a decision by the@otine merits. That
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concern, however, can be met by a suitable undegdkom the Applicant
which Mr. Nigel Kat on his behalf is prepared togi The undertaking is
that the Applicant will not hereafter seek to ceafie by way of judicial
review or otherwise the decisions challenged inNb&ce of Application
filed on 13th January 1997. The order | make dfwee, is subject to this
undertaking and to the undertaking given by Msb@ee to which |

referred earlier.

COSTS

The Respondents’ case on costs is beguilingly mphey
contend that the costs of the proceedings shoufzhlueby the Applicant.
Prior to the issue of the proceedings, the Applisasolicitors had
requested the Respondents to re-consider the Appleccase. In due
course, the Applicant was offered a re-considenadiohis case by the
Board. That offer was not accepted and these pdwags were issued.
However, since that offer has now been acceptedRéspondents contend
that the issue of these proceedings was entiredable.

For his part, the Applicant contends that he wailed to reject
the offer of a re-consideration of his case byBbard since the Board was
not prepared to accept certain legal principlestified by his solicitors in
correspondence. The thinking behind that stancetina. The Applicant’s
case was that the Board had erred in law in regjgdtis claim to refugee
status. There would be absolutely no point inreaesideration of his case
if the Board was going to make the same errorse féibt that his case
would be considered by a different panel of therBaaade no difference.
His insistence, therefore, that any re-considemnatiiohis case be
conditional upon the Board’s acceptance of celtegal principles was
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intended to prevent the Board from falling intoogragain. Since those
advising the Board were not prepared to advis@thad to accept those
principles (because to do so might be regardedtteihg its discretion),
the Applicant had no alternative but to proceedhwis application for
judicial review, because the principles which hermbk should be applied to
his case could then be determined. As it is, élasons why he has now
decided to accept the offer of a re-consideratidmscase by the Board
(even without a statement of acceptance by theBofthe legal principles
asserted on his behalf) are the likelihood of aemded period of detention
and uncertainty over his future if a final decisiorhis case is not made

before the resumption by China of sovereignty d¥@ng Kong.

In my judgment, there is considerable merit in bariuments -
though since the Applicant is legally aided, angtsiall the legal costs of
these proceedings come from public funds, thisrasgu about costs has an
air of unreality about it. As it is, the argumeats so evenly divided, in
my view, that the correct order to make as to cisstisat there should be no
order as to costs, save for Legal Aid taxatiorhefApplicant’s costs.

(Brian Keith)
Judge of the High Court

Mr. Nigel Kat, instructed by Messrs. Pam Baker & ,Gor the Applicant

Ms. Margaret Crabtree, Senior Crown Counsel, ferRespondents



